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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JACK A MCGUIRE, 
Employee, 
Petitioner
v. 

CONAM CONSTRUCTION,

Employer,

and 

ZURICH AMERICAN INS CO,
Insurer,
Respondant(s).
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200607616
AWCB Decision No.  12-0029
Filed with AWCB Fairbanks, Alaska

on February 17th, 2012


Jack A. McGuire’s (Employee) petition for change of venue was heard in Fairbanks, Alaska on October 13, 2011.  Employee appeared and represented himself.  Attorney Jeffrey Holloway represented Conam Construction and Zurich American Insurance Company (collectively Employer).  There were no witnesses.  The record closed at the hearing’s conclusion on October 13, 2011.  


ISSUE

Employee contends his request to change venue to Anchorage, Alaska should be granted since Anchorage is a more convenient venue for any future hearings on his claim because he lives in 
Wasilla, his doctors are in Wasilla or Anchorage, and Employer’s main office is in Anchorage.  

Employer on the other hand contends venue is proper in Fairbanks because Employee was injured on the North Slope and the nearest workers’ compensation office is Fairbanks.  Employer further contends witnesses to Employee’s injury are fellow Slope workers and Fairbanks would be the convenient hearing venue for them.  Furthermore, Employer maintains an office in Fairbanks although its principal office is located in Anchorage.  

Shall venue be changed from Fairbanks to Anchorage?


FINDINGS OF FACT

A review of the record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee was injured on May 24, 2006, while working for Employer at Rowan Camp #41 at Prudhoe Bay (Report of Occupational Injury (ROI), May 25, 2006).

2) Employee lives in Wasilla, Alaska, which is closer to Anchorage than to Fairbanks (Employee; record; experience, observations, judgment).

3) Employer’s principal office is located in Anchorage, Alaska (ROI; record).

4) Employee’s doctors practice in either Anchorage or Wasilla (Employee; record).

5) Employee’s witnesses reside in Anchorage or Wasilla (Employee).

6) Employee sustains an increase cost in transportation expenses in order to attend hearings in Fairbanks in person and an increase in telephone costs to participate in prehearings by telephone (experience, observations, and judgment).

7) Employer’s Medical Evaluation (EME) was performed in Anchorage (November 16, 2007, EME report).

8) It is unlikely Employer’s witnesses reside on the North Slope and while some may reside in or near Fairbanks, others may reside in or near Anchorage or may testify telephonically.  (observations, experience, and  judgment).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

8 AAC 45.070.  Hearings.  (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.
(b) Except as provided in this section and 8 AAC 45.074(c), a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b).  The board has available an Affidavit of Readiness for Hearing form that a party may complete and file.  The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing. 

(1) A hearing is requested by using the following procedures: 

    …

(D) On a venue dispute, a party must file a petition asking the board to determine the venue and an affidavit of readiness for hearing on the written record. In accordance with 8 AAC 45.072, the board will consider the parties' written arguments and evidence in the case file, and an in-person hearing will not be held. 

8 AAC 45.072. Venue.  A hearing will be held only in a city in which a division office is located.  Except as provided in this section, a hearing will be held in the city nearest the place where the injury occurred and in which a division office is located.  The hearing location may be changed to a different city in which a division office is located if 
(1) the parties stipulate to the change; 

(2) after receiving a party's request in accordance with 8 AAC 45.070(b) (1)(D) and based on the documents filed with the board and the parties' written arguments, the board orders the hearing location changed for the convenience of the parties and the witnesses; the board's panel in the city nearest the place where the injury occurred will decide the request filed under 8 AAC 45.070(b) (1)(D) to change the hearing's location; or 

(3) the board or designee, in its discretion and without a party's request, changes the hearing's location for the board's convenience or to assure a speedy remedy. 

The Alaska Workers’ Compensation Appeals Commission (Commission) in Voorhees Concrete Cutting v. Monzulla, Decision No. 114 (August 6, 2009), held convenience to the parties, including cost, was the proper basis for evaluating a request for a change of venue.  In Monzulla, evidence was presented establishing a substantial increase in cost to the employer if venue remained in Fairbanks.   The commission also stated appearance of witnesses in person, if the credibility of the witnesses is at issue, is a factor for consideration when determining if venue should be changed.   While delay in getting a hearing date may be a relevant consideration, especially if there is no recent evidence regarding the realistic degree of delay, it is not a significant factor.  The commission granted change of venue to the employer in Monzulla because the significant evidence showed most of the witnesses including the claimant lived closer to Anchorage than to Fairbanks and it would be less costly for the employer to fly its experts to Anchorage than to Fairbanks.  

ANALYSIS

Shall venue be changed from Fairbanks to Anchorage?

The basis for granting a request for change in venue is the convenience of the parties.  Here, Employee resides in Wasilla, which is closer to Anchorage than to Fairbanks.  The cost for Employee to attend prehearings and hearings in Anchorage is substantially less than the cost for Employee to travel to Fairbanks for hearings.  Even though Employee may attend prehearings by telephone, long distance calls also are an extra cost to Employee.   Employee’s doctors and other witnesses reside or practice in Wasilla or Anchorage, so venue in Anchorage is more convenient for Employee’s doctors and other witnesses who may be called to testify at a hearing.  Employer’s main office is located in Anchorage.  While some of Employer’s witnesses may not reside in or near Anchorage, other of Employer’s witnesses may reside in or near Anchorage or easily reach Anchorage by plane or may testify telephonically.  

Employer did not produce any evidence of increased hardship to it if venue were changed to Anchorage.  Balancing the convenience to the parties if venue is changed to Anchorage, Employee’s convenience in having venue in Anchorage is greater than any convenience to Employer for venue to remain in Fairbanks.   Since Employee lives near Anchorage and receives his medical treatment in or near Anchorage, Employee and his witnesses will be better served by venue in Anchorage.  The inconvenience to a few witnesses of Employer who might need to travel to Anchorage (and it is not clear from the evidence in the record any of Employer’s witnesses will be inconvenienced by a hearing in Anchorage) is outweighed by the greater convenience for Employee and his witnesses to have venue in Anchorage.  

Therefore, venue in this matter will now reside in Anchorage.  

CONCLUSIONS OF LAW

Venue shall be changed from Fairbanks to Anchorage. 


ORDER

1) Employee’s petition to change venue from Fairbanks to Anchorage is granted. 

2)  Venue for this case is Anchorage.

Dated in Fairbanks, Alaska this 17th day of February, 2012.

ALASKA WORKERS’ COMPENSATION BOARD

_______/s/_________________________                           
Robert Vollmer, Designated Chair

__​​​​​​​​​​​​​​​​​​​____/s/__________________________

Krista Lord, Member

__​​​​​​​​​​​​​​​​​​​___/s/___________________________

Jeffrey Bizzaro, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JACK A. MCGUIRE, employee/petitioner; v. CONAM CONSTUCTION, employer; ZURICH AMERICAN INSURANCE COMPANY, insurer/respondants; Case No. 200607616; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 17th day of February, 2012.



/s/

                               


Diahann Caulineau-Kraft, Clerk
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