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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROSE M. JIMENEZ, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

ALASKA NATIVE TRIBAL HEALTH 

CONSORTIUM,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE 

COMPANY,
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	FINAL DECISION AND ORDER

AWCB Case No.  200904058
AWCB Decision No. 12-0032
Filed with AWCB Anchorage, Alaska

on February 23, 2012


Rose Jimenez’s claim for benefits was heard on September 8, 2011 in Anchorage Alaska.  Alaska.  Attorney Keenan Powell represented Ms. Jimenez.   Attorney Theresa Henemann represented Alaska Native Tribal Health Consortium (ANTHC) and its insurer, Alaska National Insurance Co.  Ms. Jimenez appeared and testified.  Tammy Jo Bohanon, a claims adjuster with Alaska National Insurance Company, also appeared and testified.  The record was left open to allow Ms. Jimenez to file a supplemental affidavit of attorney fees and costs and to allow ANTHC to respond.  The record closed September 12, 2011 when ANTHC filed its response.  

As preliminary matters, Ms. Jimenez requested ANTHC’s hearing brief be stricken and the report and deposition testimony of Dr. Brigham, ANTHC’s independent medical evaluator, be excluded.  The oral rulings made at hearing on both matters are examined and memorialized below.

ISSUES

At the beginning of the hearing, Ms. Jimenez raised two preliminary issues.  She argued ANTHC’s hearing brief should be stricken because it was not timely filed.  She also argued that the report of Dr. Brigham and the transcript of his deposition be excluded as she was not given adequate notice of the deposition and was unable to cross-examine the doctor.  ANTHC concedes its hearing brief was not timely filed, but asks the Board to waive the procedural requirement.  ANTHC contends that Dr. Brigham’s deposition transcript should not be excluded as it was not aware Ms. Jimenez was seeking benefits for her neck as well as her shoulder until an August 8, 2011 hearing in this case.  ANTHC believed it needed an employer’s independent medical evaluation (EIME) to address Ms. Jimenez’s neck claim, and the dates for deposing Dr. Brigham before the hearing were very limited. 

1. Should ANTHC’s late-filed hearing brief be stricken?

2. Should Dr. Brigham’s report and deposition testimony be excluded? 

Ms. Jimenez contends her employment at ANTHC is the substantial cause of her shoulder injury and neck condition and she is consequently entitled to medical treatment related to the injury, medical related transportation costs, future disability benefits, permanent partial impairment (PPI) benefits, penalties and interest on unpaid benefits, attorney fees and costs, as well as a penalty for an unfair or frivolous controversion.  ANTHC contends Mr. Jimenez’s neck condition and current shoulder condition are not due to her employment, and, consequently, it is not liable for related benefits.  

3. Is Ms. Jimenez entitled to medical treatment?

4. Is Ms. Jimenez entitled to medical related transportation costs?

5. Is Ms. Jimenez entitled to disability benefits?

6. Is Ms. Jimenez entitled to  PPI benefits?

7. Was ANTHC’s controversion unfair or frivolous and should a penalty be imposed?

8. Is Ms. Jimenez entitled to penalties or interest on unpaid benefits?

9. Is Ms. Jimenez entitled to attorney fees? 

FINDINGS OF FACT
The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1) While working for ANTHC on March 23, 2009, Ms. Jimenez was moving a patient and felt pain in her right shoulder.  (Report of Injury, March 25, 2009).

2) On March 30, 2009, Ms. Jimenez went to Dr. Michael McNamara’s office where she was seen by Robert Thomas, PAC.  After reviewing x-rays, PAC Thomas diagnosed “Right shoulder AC joint pain primarily due to arthritis and the trauma from moving the patient in bed.”  PAC Thomas discussed steroid injections with Ms. Jimenez, but because Ms. Jimenez was leaving town for about three months, she deferred treatment until her return.  (Chart Note, March 30, 2009).

3) Ms. Jimenez again saw PAC Thomas on July 14, 2009.  Mr. Thomas’s assessment was that Ms. Jimenez was suffering from “Right shoulder AC joint osteoarthritis.”  Ms. Jimenez was given a steroid injection, and she was instructed to follow up on an as needed basis.  (Chart Note, July 14, 2009).  

4) In August 2009, Ms. Jimenez was working on a short-term job at the state prison in Seward and was exposed to a glycol leak.  As a result of the exposure, she saw Dr. C.J. Little on August 21, 2009.  Ms. Jimenez reported pain in her neck when she turned her head and stated that “[s]he never had any prior neck problem.”  Dr. Little diagnosed a respiratory inflammation reaction and noted that Ms. Jimenez was doing well.  Ms. Jimenez had returned to work by the time she saw Dr. Little.  (Chart Note, August 21, 2009).  

5) On November 20, 2009, Ms. Jimenez returned to PAC Thomas to discuss surgical options.  Mr. Thomas diagnosed “[r]ight shoulder AC joint arthritis, now showing some mild rotator cuff weakness.”  Mr. Thomas referred Ms. Jimenez for an MRI.  (Chart Note, November 20, 2009).  

6) Ms. Jimenez returned to PAC Thomas on December 1, 2009.  Mr. Thomas noted the MRI did not show any rotator cuff tears or labral tears.  He diagnosed “[r]ight shoulder joint osteoarthritis causing impingement.”  Ms. Jimenez elected to pursue surgery.  (Chart Note, December 1, 2009).  

7) On December 15, 2009, Ms. Jimenez met with Dr. McNamara for a preoperative exam.  Dr. McNamara determined that Ms. Jimenez was not a surgical candidate at that time and recommended physical therapy.  (Chart Note, December 15, 2009). 

8) On December 29, 2009, Ms. Jimenez was seen at Alaska Hand Rehabilitation, Inc. for the initial evaluation for physical therapy.  At that time, Ms. Jimenez reported “some neck pain and headaches since [the] onset of symptoms.”  (Initial Assessment, December 29, 2009).

9) Ms. Jimenez returned to Dr. McNamara on April 20, 2010. Ms. Jimenez was pleased with how well she was doing and reported no pain.  Dr. McNamara’s assessment was that she was doing exceptionally well.  Ms. Jimenez was discharged from care, and was to return on an as-needed basis.  (Chart Note, 4/20/2010).  

10) Ms. Jimenez returned to PAC Thomas on October 19, 2010.  The reason for the visit was: “Pt had new Pn in R shoulder.  Pn started in 7/10 when she started a new job with lots of pushing/pulling/lifting.”  PAC Thomas noted that Ms. Jimenez “comes in today due to her reoccurring right shoulder AC joint pain . . . since July the pain has returned.  She states at times it radiates into her neck.”  Mr. Thomas’s assessment was “[r]ight should joint AC impingement, which is more chronic in nature at this time.”  (Chart Note, October 19, 2010).  

11) On November 2, 1010, Ms. Jimenez consulted Dr. McNamara to find out if her current pain was related to the initial injury.  Dr. McNamara stated that the March 2009 injury was “probably flared with her new job at Providence.”  (Chart Note, November 2, 2010).

12) On November 4, 2010, ANTHC controverted all benefits.  The reason for the controversion was:

The current need for medical treatment did not arise out of or occur within the course and scope of employment with Alaska Native Tribal Health Consortium.  The medical report of 10/19/2010 states, date of onset as 7/20/2010 patient had new pain in right shoulder.  The employee has a new employer.  (Controversion Notice, November 4, 2010).

13) Ms. Banahan, who signed the controversion, explained at hearing that she interpreted the reference to a new pain that started in July to mean Ms. Jimenez had suffered a new injury or aggravation while working for the new employer.  She also explained that she understood the reference to the reoccurring pain to mean the pain had reoccurred between July 2010 and the October 19th examination.  (Banahan).

14) On November 17, 2010, Ms. Jimenez filed a workers’ compensation claim seeking a penalty for an unfair or frivolous controversion.  On December 15, 2010, she filed an amended workers’ compensation claim seeking future indemnity benefits, future medical and transportation benefits, penalty, interest, and attorney fees and costs in addition to the penalty for an unfair or frivolous controversion.  (Workers’ Compensation Claims, November 17, 2010 and December 15, 2010).

15) On December 21, 2010, ANTHC filed its answer to Ms. Jimenez’s amended claim denying all benefits sought.  (Answer, December 21, 2010).

16) On February 1, 2011, Dr. McNamara met with both Ms. Powell and Ms. Hennemann.  Dr. McNamara explained that symptoms of AC joint injuries typically get better and flare up. He also stated that it was common to see neck pain in people with shoulder injuries, either because the neck was also injured or because the person may be sleeping differently because of the shoulder injury.  When asked about the significance of both the ANTHC and Providence injuries, Dr. McNamara explained that the ANTHC injury was more significant; there was a high risk Ms. Jimenez’s shoulder would flare up again, and it could have happened at any time.  (McNamara Deposition).

17) In his February 22, 2011 response to a February 8, 2011 letter from Ms. Powell, Dr. McNamara stated that the March 29, 2011 injury at ANTHC was the substantial cause of Ms. Jimenez’s need for shoulder surgery.  (Letter, Keenan Powell to Michael McNamara, MD, February 8, 2011 with February 22, 2011 Responses).

18) At a prehearing conference held March 29, 2011, this hearing was set and the “[p]arties were directed to serve and file witness lists, legal memoranda and evidence in accordance with 8 AAC 45.060, 8 AAC 45.112, 8 AAC 45.114 and 8 AAC 45.120.”  (Prehearing Conference Summary, March 29, 2011).
19) On May 24, 2011, Ms. Jimenez again saw Dr. McNamara.  Dr. McNamara concluded “[r]ight shoulder pain . . .[n]o evidence of SLAP or rotator cuff tear.”  Dr. McNamara referred Ms. Jimenez for an MRI, with contrast, of her shoulder.  (Patient Visit Note, May 24, 2011).  This was the first time Ms. Jimenez had seen a doctor for her neck or shoulder since her November 2, 2010 visit to Dr. McNamara.  (Jimenez).  

20) The MRI report states “No evidence of labral tear or rotator cuff tear.  Findings consistent with supraspinus calcific tendinitis.  Trace amounts of fluid in the subacromial/subdeltoid bursa is consistent with mild bursitis. (Imaging Result Report, May 27, 2011). 

21) Ms. Jimenez again saw Dr. McNamara on June 14, 2011. After reviewing the MRI, Dr. McNamara’s assessment was: “1) Right shoulder vague ache.  At this point, now appears to be primarily calcific tendonitis, which should just be self limiting with time.  2) It does appear more as though she is developing some symptoms from her neck and by her history may have been developing since her initial injury back in 2009.”  Dr. McNamara referred Ms. Jimenez for an X-ray and MRI of her neck.  (Patient Visit Note, June 14, 2011).

22) The X-ray revealed “mild degenerative changes of the cervical spine.”  The MRI revealed “very mild degenerative disc and joint disease at C5-6, with mild left neural foraminal stenosis.  Otherwise normal examination.”  (Imaging Result Reports, June 17, 2011).  

23) Ms. Jimenez began treating with Dr. Sean Taylor, who prescribed physical therapy for her cervical spine condition.  (Chart Note, 6/23/2011).

24) Counsel for ANTHC stated at the hearing that it was not until an August 9, 2011 procedural hearing in the case that ANTHC became aware that Ms. Jimenez was claiming her cervical condition was also caused by the March 23, 2009 work injury.  At that point, ANTHC became aware it needed a medical opinion addressing Ms. Jimenez’s cervical condition.  (T. Hennemann Representation).  

25) Dr. Lance Brigham performed a records-review EIME for ANTHC.  In his August 19, 2011 report, Dr. Brigham opined that Ms. Jimenez’s shoulder pain was due to calcific tendinitis although she suffered a shoulder sprain on March 23, 2009.  He further opined that the substantial cause of Ms. Jimenez’s cervical condition was ongoing degenerative disk disease.  (Brigham Report,, August 19, 2011).  Dr. Brigham’s report was filed with a medical summary dated August 23, 2011.  (Record) 

26) On August 22, 2011, counsel for ANTHC mailed a notice of Dr. Brigham’s deposition to Ms. Jimenez’s attorney.  The deposition was scheduled for August 25, 2011 at 10:00 a.m.  (Notice of Deposition, August 22, 2011). 

27) Ms. Jimenez’s attorney received the notice of deposition at 9:30 a.m. on August 25, 2011, but was unable to attend the deposition.  Ms. Jimenez’s attorney received Dr. Brigham’s report by mail on August 26, 2011, the day after the deposition.  (K. Powell Affidavit, August 30, 2011).  

28) ANTHC’s hearing brief was filed September 2, 2011, and served on Ms. Jimenez’s attorney by mail the same day.  (Record; Employer’s Hearing Brief, Affidavit of Service).  Ms. Jimenez’s attorney did not receive the hearing brief until September 6, 2011, two days before the hearing.  (K. Powell Representation).  

29) September 5, 2011, Labor Day, was a legal holiday in Alaska.  (Observation).  

30) At hearing, Ms. Powell clarified that Ms. Jimenez had not lost any time from work between the filing of her workers’ compensation claim and the hearing.  The claims for disability benefits were still prospective because Ms. Jimenez anticipated time loss after the requested surgery.  (K. Powell representation).  

PRINCIPLES OF LAW

AS. 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that

[image: image1](1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

AS 23.30.010. Coverage.

(a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.
AS 23.30.095. Medical treatments, services, and examinations.

[image: image2]
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require.  

Sec. 23.30.115. Attendance and fees of witnesses.

(a) A person is not required to attend as a witness in a proceeding before the board at a place more than 100 miles from the person's place of residence, unless the person's lawful mileage and fee for one day's attendance is first paid or tendered to the person; but the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure

AS 23.30.120. Presumptions.

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

[image: image3](1) the claim comes within the provisions of this chapter; . . . .

The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Meek v. Unocal, 914 P.2d 1276, 1279 (Alaska 1996).  The analysis or application of the presumption changed somewhat when AS 23.30.010 was amended in 2005.  

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case. Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  “In making the preliminary link determination, the Board may not concern itself with the witnesses' credibility.” Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150, 7 (Mar. 25, 2011).  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997). “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc. Should the employee meet this burden, compensation or benefits are payable.”  Runstrom at 8.  

AS 23.30.155. Payment of compensation 

(a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. To controvert a claim, the employer must file a notice, on a form prescribed by the director, stating


(1) that the right of the employee to compensation is controverted;


(2) the name of the employee;


(3) the name of the employer;


(4) the date of the alleged injury or death; and


(5) the type of compensation and all grounds upon which the right to compensation is controverted.

. . . . 

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

. . . . 

(j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board

. . . . 

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070 (a) that is in effect on the date the compensation is due.

For purposes of AS 23.30.155(e), “compensation” includes medical benefits.  Childs v. Copper Valley Elec. Ass'n., 860 P.2d 1184, 1192 (Alaska 1993).  

A controversion notice must be filed “in good faith” to protect an employer from a penalty or to avoid referral to the Division of Insurance.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the [b]oard would find that the claimant is not entitled to benefits.”  Harp at 358 citing Kerley v. Workmen's Comp. App. Bd., 4 Cal.3d 223, 93 Cal.Rptr. 192, 197, 481 P.2d 200, 205 (1971).  Ordinarily, reliance by the employer and its workers' compensation carrier on responsible medical opinion is adequate for this purpose.  See Stafford v. Westchester Fire Ins. Co. of New York, 526 P.2d 37, 42 (Alaska 1974); see also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  The evidence which the employer possessed at the time of controversion is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Harp at 358.  
The Alaska Workers’ Compensation Appeals Commission set out the steps for analyzing whether a controversion is unfair or frivolous:

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a “good faith” controversion. Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair. If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair. But, to find that a frivolous controversion was issued in bad faith requires a third step - a subjective inquiry in to the motives or belief of the controversion author

State of Alaska v. Ford, AWCAC Decision No. 133, at 21(April 9, 2010).  

AS 23.30.185. Compensation for temporary total disability.

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200. Temporary partial disability.

(a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years. Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.

[image: image4](a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

[image: image5](b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

Several decisions have held an employee is entitled to a PPI rating from his doctor, paid for by the employer as a medical expense under AS 23.30.095, and is due PPI benefits based upon that rating if the board accepts it. Johnson v. Custom Interiors by Day, AWCB Decision No. 07-0005 (January 8, 2007). See also Taylor v. Unisea, Inc., AWCB Decision No. 02-0110 (June 19, 2002). “We find the cost of the PPI rating ... is a medical cost, and should be paid by the employer.” Nunn v. Lowe's Co., AWCB Decision No. 08-0241 (December 8, 2008). See also Redgrave v. Mayflower Contract Services, Inc., AWCB Decision No. 09-0188 (December 7, 2009). The Alaska Workers' Compensation Appeals Commission (AWCAC) recently held AS 23.30.190 does not “allow” an employee to obtain a PPI rating, but requires the claimant to “obtain a rating” if he wants a PPI award and is dissatisfied with the employer's doctor's rating. Stonebridge Hospitality v. Settje, AWCAC Decision No. 153 (June 14, 2011).

8 AAC 45.060.  Service

. . . .

(b) . . . .  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process. Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party's last known address. If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail.

8 AAC 45.054. Discovery 

(a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. In addition, the parties may agree or, upon a party's petition, the board or designee will exercise discretion and direct that the deposition testimony of a witness be taken by telephone conference call. The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition. 

8 AAC 45.114. Legal memoranda 

Except when the board or its designee determines that unusual and extenuating circumstances exist, legal memoranda must 

(1) be filed and served at least five working days before the hearing, or timely filed and served in accordance with the prehearing ruling if an earlier date was established; 

8 AAC 45.142. Interest. 

. . . .

(b) The employer shall pay the interest 

. . . .

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

8 AAC 45.195. Waiver of procedures 

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

Alaska R. Civ. P. Rule 26. General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as follows:

. . .

(4) Trial Preparation: Experts. 

(A) A party may depose any person who has been identified as an expert whose opinions may be presented at trial. If a report from the expert is required under section (a)(2)(B), the deposition shall not be conducted until after the report is provided.

Alaska R. Civ. P. Rule 30. Depositions Upon Oral Examination.

. . . 

(b) Notice of Examination: General Requirements; Method of Recording; Production of Documents and Things; Deposition of Organization; Deposition by Telephone.

(1) A party desiring to take the deposition of any person upon oral examination shall give reasonable notice in writing to every other party to the action. 

Alaska R. Civ. P. Rule 32. Use of Depositions in Court Proceedings.

(a) Use of Depositions. . . .

A deposition taken without leave of court pursuant to a notice under Rule 30(a)(2)(C) shall not be used against a party . . . nor shall a deposition be used against a party who, having received less than 11 days notice of a deposition, has promptly upon receiving such notice filed a motion for a protective order under Rule 26(c)(2) requesting that the deposition not be held or be held at a different time or place and such motion is pending at the time the deposition is held.

ANALYSIS

1. Should ANTCH’s late-filed hearing brief be stricken?

The March 29, 2011 prehearing conference summary directed the parties to file hearing briefs in accordance with 8 AAC 45.114, but did not specify the date by which the briefs were to be filed.  8 AAC 45.114 requires that a party’s hearing brief be filed and served five working days before a hearing.  Here, the hearing was set for September 8, 2011.  September 5, 2011 was Labor Day, a state holiday, and would not be included as a working day.  Consequently hearing briefs were due on August 31, 2011.  ANTHC’s hearing brief was filed by fax on September 1, 2011; the original was filed with board and served on Ms. Jimenez’s attorney on September 2, 2011.  ANTHC concedes its brief was untimely.  

While the board’s regulations provide a deadline for filing a hearing brief, they do not state what should be done if a party misses the deadline.  The briefing system established by the Board’s regulations requires the simultaneous filing of briefs with no provision for reply briefs.  Under such a system the primary purpose of a hearing brief is to assist the board, although it undoubtedly provides notice to the opposing party as well.  There is no indication that ANTHC used the slight delay to reply or respond to arguments in Ms. Jimenez’s brief.  Further, as Ms. Hennemann noted, if the brief were stricken she could have essentially read the significant parts of the brief on the record as part of her argument.  Such use of oral argument would have been of far less benefit to the panel than an argument that was responsive to Ms. Jimenez’s oral argument.  Any prejudice to Ms. Jimenez due to the late filing was slight and ANTHC’s hearing brief was of assistance in understanding the case.  ANTHC’s brief was not stricken.  

2. Should Dr. Brigham’s report and deposition testimony be excluded? 

In general, the rules of civil procedure don’t apply in workers’ compensation cases, but both the Act and the regulations specifically refer to the civil rules regarding depositions.  AS 23.30.115 states the testimony of a witness may be taken by deposition according to the Rules of Civil Procedure. 8 AAC 45.054 says depositions may be taken by deposition in accordance with the Alaska Rules of Civil Procedure.  

Alaska R. Civ. P. 30 relates to oral depositions.  Subsection (b)(1) states “[a] party desiring to take the deposition of any person . . . shall give reasonable notice . . ..  Unfortunately, the rule gives no guidance as to what constitutes reasonable notice.  Other rules, however, provide some indication of what is reasonable.  Rule 26(b)(4)(A) states that the deposition of an expert who prepares a report “shall not be taken until after the report is provided.”  Rule 32 addresses the use of depositions.  Rule 32(a)(3) says “nor shall a deposition be used against party who, having received less than 11 days notice of a deposition, has promptly upon receiving such notice filed a motion for a protective order.”  

Here, Ms. Jimenez’s attorney was given only three days notice of the deposition by mail.  She did not receive the notice until about one-half hour before the deposition was to begin, and she didn’t receive Dr. Brigham’s report until after the day after the deposition.  The hearing chair noted that the lack of reasonable notice of the deposition and the failure to provide Dr. Brigham’s report was not in accordance with the civil rules and admitting the report and deposition transcript would deny Ms. Jimenez due process in that she had no meaningful opportunity to cross examine the doctor.  On the other hand, neither Ms. Jimenez’s report of injury nor her workers’ compensation claim make any mention of a cervical injury.  And even though Ms. Jimenez had submitted medical reports addressing both her cervical and shoulder conditions and Dr. McNamara had been asked about the cervical condition in his deposition, it was far from clear that she was claiming the cervical condition was due to the work injury until the August 9, 2011 hearing in the case.  The chair proposed continuing the hearing to allow Ms. Jimenez the opportunity to depose Dr. Brigham at ANTHC’s expense.  Ms. Jimenez elected to forego the opportunity to cross-examine the doctor and to proceed with the hearing.  Dr. Brigham’s report and deposition testimony were not excluded.  

3. Is Ms. Jimenez entitled to medical treatment?

This is a factual question to which the presumption of compensability applies.  Only medical treatment after ANTHC’s November 4, 2010 controversion is at issue.  Through her testimony and Dr. McNamara’s medical reports and deposition testimony, Ms. Jimenez raised the presumption her March 23, 2009 work injury caused the need for medical treatment for her shoulder.  ANTHC rebutted the presumption, however.  In his June 14, 2011 patient visit note, Dr. McNamara changed his earlier diagnosis to calcific tendonitis, which was self-limiting.  Dr. Brigham agreed with Dr. McNamara’s diagnosis and explained that the calcific tendonitis was caused by degenerative changes in Ms Jimenez’s shoulder, not the March 23, 2009 work injury. 

Because ANTHC rebutted the presumption as to her shoulder injury, Ms. Jimenez had to establish by a preponderance of the evidence that her employment was the substantial cause her need for medical treatment.  In his February 22, 2011 letter, Dr. McNamara stated that the work injury was the substantial cause for Ms. Jimenez’s need for shoulder surgery.  In his April 21, 2011 deposition, however, Dr. McNamara conceded that he had found Ms. Jimenez was not a surgical candidate on December 15, 2009, and at none of the following visits did he recommend surgery.  At no time after ANTHC’s November 4, 2010, controversion did Dr. McNamara recommend surgery or any other treatment; on May 24, 2010 he referred her for an MRI, and on June 14th his diagnosis was calcific tendonitis which was self-limiting.  Taken together, Dr. McNamara’s reports and deposition testimony do not indicate he recommended any medical treatment for her shoulder after the November 4, 2010 controversion.  Ms. Jimenez has not established her employment was the substantial cause of her need for medical treatment for her shoulders by a preponderance of the evidence.  

As to her cervical condition, Ms. Jimenez did not produce the modicum of evidence needed to establish the preliminary link to raise the presumption.  In his deposition, Dr. McNamara made a general statement that it was common to see neck pain in people with shoulder injuries, but neither he nor any other doctor said that Ms. Jimenez’s employment was the substantial cause of her cervical condition.  Nevertheless, even if Dr. McNamara’s vague statement was sufficient to raise the presumption, ANTHC has rebutted it as well.  Dr. Brigham stated that Ms. Jimenez’s cervical condition was most likely due to genetically influenced degenerative disc disease. 

Had Ms. Jimenez raised the presumption of compensability as to her cervical condition, ANTHC has rebutted it.  She has not shown the employment was the substantial cause of her need for medical treatment.  Although some medical reports state Ms. Jimenez’s neck pain began near the time of her work injury, those statements are far outweighed by the fact her first report of neck pain was to Dr. Little on August 21, 2009, five months after the work injury, when she stated that “[s]he never had any prior neck problem.”  No medical provider has stated that employment was the substantial cause of Ms. Jimenez’s cervical condition.  Ms. Jimenez has not established her need for medical treatment for her cervical condition by a preponderance of the evidence.  

4. Is Ms. Jimenez entitled to medical related transportation costs?

The parties partially resolved this issue at hearing.  Ms. Jimenez provided a log of medical related transportation at the hearing but acknowledged the log had not previously been provided to ANTHC.  Ms. Henneman stated that as ANTHC had accepted the claim prior to the November 4, 2010 controversion and paid medical costs, it would pay related transportation costs for that period too.  Because Ms. Jimenez has not shown she was entitled to medical treatment after the November 4, 2010 controversion, she is also not entitled to transportation costs related to that treatment.  

5. Is Ms. Jimenez entitled to disability benefits?

The law provides for payment of either temporary total disability (TTD) or temporary partial disability (TPD) to injured workers who are disabled as a result of a work related injury.  Claims for disability benefits are also entitled to the presumption of compensability.  Ms. Jimenez’s December 15, 2010 workers’ compensation claim requested future TTD or future TPD.  Ms. Jimenez acknowledged at hearing she had lost no time from work between the filing of her workers’ compensation claim and the hearing.  She explained that her claim for disability benefits was for time she might lose from work due to future medical treatment for her shoulder, particularly the surgery she sought. 

Ms. Jimenez failed to establish that that future medical treatment, either for her cervical condition or her shoulder, was due to her employment.  Consequently, any time loss due to the future medical treatment is also not due to her employment.  Ms. Jimenez failed to raise the presumption of compensability as to disability benefits.  

6. Is Ms. Jimenez entitled to PPI benefits?

The presumption of compensability applies to PPI benefits.  The application of the presumption recently changed as a result of the Alaska Workers’ Compensation Appeals Commission decision in Stonebridge Hospitality Associates v. Settje, AWCAC Decision No. 153 (June 14, 2011).  Prior to Settje, the board had long held that where an employee argued he was permanently impaired to a greater degree than the employer contended, AS 23.30.190 allowed an employee to obtain a PPI rating, or that an employee was entitled to a PPI rating.  The Commission in Stonebridge stated that the statute requires an employee to obtain a rating prior to hearing if he or she is seeking PPI benefits and is dissatisfied with the employer’s evidence.  Ms. Jimenez requested PPI benefits in her December 15, 2010 amended workers’ compensation claim; in its answer, ANTHC denied Ms. Jimenez was entitled to any benefits, including PPI.  Under Stonebridge, Ms. Jimenez was required to obtain an impairment rating or present some evidence ANTHC was wrong.  She did not do so.


In the first step of the presumption of compensability analysis, Ms. Jimenez failed to raise the presumption.  She presented no evidence that she will suffer a permanent impairment as a result of either her shoulder or cervical conditions.  Having failed to raise the presumption that she is entitled to either a PPI rating or PPI benefits, Ms. Jimenez is unable to prove by a preponderance of the evidence that she is entitled to PPI benefits.  

7. Was ANTHC’s controversion unfair or frivolous and should a penalty be imposed?

ANTHC based its November 4, 2010 controversion on PAC Thomas’s October 19, 2010 patient visit note.  Unfortunately, Mr. Thomas’s note is not entirely clear.  “Pt had new Pn in R shoulder.  Pn started in 7/10 when she started a new job with lots of pushing/pulling/lifting.”  Ms. Banahan, the adjuster who signed the controversion, understood this to mean Ms. Jimenez had suffered a new injury while working for the new employer.  Ms. Jimenez understood the comment to mean the pain from her March 2009 injury had reappeared and points to the later statement that she had come in “due to her reoccurring right shoulder AC joint pain.”  However, Ms. Banahan understood the reference to reoccurring pain to mean that pain began in July 2010 and had reoccurred between then and the October 19, 2010 visit to PAC Thomas.  

The first step of the analysis mandated by Ford, is to determine whether the controversion was filed in good faith.  That requires an examination of the controversion and the evidence on which it was based in isolation, without assessing credibility, and drawing all reasonable inferences in favor of the controversion.    The statement in the patient visit note “new Pn in R shoulder.  Pn started in 7/10 when she started a new job” can reasonably be construed as saying Ms. Jimenez suffered a new injury while working for a new employer.  The reference to “reoccurring right shoulder AC joint pain” could also reasonably be construed to mean that the pain reoccurred between the July injury and the October exam.  Although the visit note is ambiguous, when all reasonable inferences are drawn in favor of the controversion, it was clearly filed in good faith.

Under Ford, a finding the controversion was filed in good faith ends the analysis.  A controversion filed in good faith is not unfair or frivolous, and is not subject to a penalty..  

Ms. Jimenez also argues that the controversion became unfair or frivolous when ANTHC did not withdraw the controversion after learning that Ms. Banahan’s understanding of the October 19, 2010 note was wrong.  Attorneys for both parties met with Dr. McNamara on February 1, 2011 at which time he explained that Ms. Jimenez had not had a new injury in July 2010, only a flare up of her March 2009 injury.  Even though ANTHC’s reading of the October 19, 2010 patient visit note may have been reasonable when the controversion was filed, after the meeting with Dr. McNamara, arguably it could no longer maintain the controversion in good faith, and the controversion should have been withdrawn.  

In this case, however, failure to withdraw the controversion was harmless.  Under AS 23.30.155, a penalty is owed on benefits that are not timely paid or are not controverted in good faith.  Here, Ms. Jiminez conceded no disability benefits were due her between the February 1, 2011 meeting with Dr. McNamara and the hearing.  As no disability benefits were due during that time, there is no basis for a penalty.  Similarly, Ms. Jimenez’s first medical treatment after the February 1, 2011 was when she saw Dr. McNamara May 24, 2011.  At that time, he referred Ms. Jimenez for an MRI.  After reviewing the MRI, he changed his diagnosis to calcific tendonitis, which Dr. Brigham said is caused by degenerative changes.  At no time after his February 1, 2011 meeting with the attorneys did Dr. McNamara provide any treatment for her shoulder.  And, as stated above, Ms. Jimenez failed to establish that her employment was the substantial cause of her cervical condition.  As no medical treatment for a work-related injury was provided to her after the February 1, 2001 meeting, there is no basis for a penalty.  

8. Is Ms. Jimenez entitled to penalties or interest on unpaid benefits?

Penalties and interest may be owed on benefits not paid when due.  Ms. Jimenez has not shown she was due any benefits that were not timely paid.  As a result, she is not entitled to penalties or interest.

9. Is Ms. Jimenez entitled to attorney fees? 

Under AS 23.30.145(a), attorney fees may be awarded based on the amount of compensation awarded.  Under AS 23.30.145(b), fees may be awarded when a claimant successfully prosecutes a claim.  Here, Ms. Jimenez was not awarded any compensation, and she was not successful in prosecuting her claim.  There is no basis upon which attorney fees may be awarded.

CONCLUSIONS OF LAW

1) ANTCH’s late-filed hearing brief should not be stricken.

2) Dr. Brigham’s report and deposition testimony will not be excluded.

3) Ms. Jimenez is not entitled to medical treatment

4) Ms. Jimenez is entitled to medical related transportation costs. 

5) Ms. Jimenez is not entitled to disability benefits?

6) Ms. Jimenez is not entitled to PPI benefits?

7) ANTHC’s controversion was not unfair or frivolous?

8) Ms. Jimenez is not entitled to penalties or interest on unpaid benefits?

9) Ms. Jimenez is not entitled to attorney fees? 

ORDER
1) ANTHC’s hearing brief is not stricken

2) Dr. Brigham’s report and deposition testimony is admitted.

3) Ms. Jimenez’s claim for medical treatment is denied.

4) Except as agreed by the parties at hearing, Ms. Jimenez’s claim for medical related transportation costs is denied.

5) Ms. Jimenez’s claim for disability benefits, both TTD and TPD, is denied.

6) Ms. Jimenez’s claim for PPI is denied 

7) Ms. Jimenez’s claim for unfair or frivolous controversion is denied.

8) Ms. Jimenez’s claim for penalties or interest is denied.

9) Ms. Jimenez’s claim for attorney fees is denied.

Dated at Anchorage, Alaska on February 23, 2012.
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APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of ROSE M. JIMENEZ employee/applicant; v. ALASKA NATIVE TRIBAL HEALTH CONSORTIUM, employer; ALASKA NATIONAL INSURANCE CO, insurer / defendants; Case No. 200904058; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 23 day of February 2012.
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