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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MILDRED  WADE, 

                      Employee, 

                        Applicant,

                       v. 

CHUGACH SUPPORT SERVICES,

                       Employer,

                        and 

ZURICH AMERICAN INS CO.,

                       Insurer,

                         Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200905161
AWCB Decision No.  12-0033
Filed with AWCB Anchorage, Alaska

on February 23, 2012


Mildred L. Wade’s  (Employee) and Chugach Support Services and Zurich American Insurance Company’s  (collectively Employer) request for a hearing on the denial of the Compromise and Release Agreement (C&R) submitted for approval on January 11, 2012, was heard on February 9, 2012, in Anchorage, Alaska.  Employee appeared telephonically and testified on her own behalf.  Attorney Robert J. Bredesen appeared on Employer’s behalf.  This decision memorializes the oral orders at hearing.   The record closed on February 9, 2012, at the hearing’s conclusion.  


ISSUES

Employer contends the C&R should be approved as submitted because Employee and Employer’s adjuster entered voluntarily into the agreement and the parties’ wishes should be respected. 

Employee contends the C&R should be approved because Employer denied her benefits, including medical treatment, and the adjuster told her there was nothing she could do and there were no more benefits available to her.  She settled because she has no money to live on and wants to get on with her life.  

1) Shall the C&R be approved?

Employer contends a Second Independent Medical Evaluation (SIME) should not be ordered because there is no medical dispute.  Employer further contends this decision exceeds its authority to order an SIME when there is no medical dispute.

Employee contends she is willing to do whatever this decision orders and otherwise has no opinion regarding an SIME.

2) Shall an SIME be ordered?


FINDINGS OF FACT 

A review of the record as a whole established the following facts and factual conclusions by a preponderance of the evidence:

1) Employee sustained a work related injury to her left knee on April 1, 2009, while working as a Mess Tech in King Salmon when she slipped on the ice (April 3, 2009, Report of Occupational Injury or Illness (ROI)).

2) On April 2, 2009, Employee saw K. Sterner, ANP, at Camai Community Health Center, Naknek (Camai), for left knee pain resulting from the fall on ice the day before.  The assessment was left knee pain and Employee was restricted from working until follow-up on April 11, 2009.  Employee was given Ultram (April 2, 2009, Camai chart note and authorization for absence).

3) On April 8, 2009, Employee saw K. Sterner in follow-up for her left knee pain.    Employee was released to work as of April 13, 2009, with no excessive walking (April 8, 2009 Camai chart note and authorization for absence).

4) On April 14, 2009, K. Sterner took Employee off work for 15-21 days and recommended Employee see an orthopedic specialist.  Employee was wearing a knee brace and had mild swelling in the medial meniscus area (April 14, 2009, Camai chart note and Physician’s Report).

5) On June 25, 2009, Employer controverted all benefits because Employee had not returned releases (June 25, 2009 Controversion).

6) On July 26, 2009, Employer withdrew its controversion (July 26, 2009 withdrawal).

7) On September 1, 2009, Employee saw Timothy V. Sandell, M.D., in Colorado Springs, CO, with complaints of on-going left knee pain since her fall on the ice in April.  His assessment was left knee pain but he could not rule out an underlying structural injury.  Employee reported some improvement with self-directed exercise.  However, Dr. Sandell ordered a magnetic resonance imaging scan (MRI) because he was concerned about underlying structural damage (September 1, 2009, Sandell chart note). 

8) On September 23,  2009, Employee had an MRI which showed  no evidence of acute internal derangement but possible subacute healing medial collateral ligament (MCL) injury and some superficial medial femoral condyle chondromalacia (September 24, 2009, MRI report).

9) On October 1, 2009, Dr. Sandell restricted Employee to light duty work with a maximum lifting of 10 pounds, no repetitive bending or squatting, no kneeling, and no prolonged standing or walking (October 1, 2009, Return to Work Restrictions).

10) On January 10, 2010, Dr. Sandell opined Employee had a possible MCL injury (January 19, 2010, Sandell chart note).

11) On January 19, 2010, Dr. Sandell continued the work restrictions (January 19, 2010, Return to Work Restrictions).

12) On January 19, 2010, Dr. Sandell referred Employee to physical therapy (January 19, 2010, referral).

13) On February 2, 2010, Employee began physical therapy (February 2, 2010, Physical Therapy Evaluation).

14) On March 2, 2010, Dr. Sandell noted Employee was being helped by pool therapy, although she still had significant pain.  He noted once Employee had completed physical therapy, if she still had pain he would have  her evaluated by an orthopedic surgeon (March 2, 2010, Sandell chart note).

15) On April 9, 2010, Employee saw Michael R. Schuck, M.D., on referral from Dr. Sandell.  Dr. Shuck’s impression was (1) history of medial collateral ligament sprain, now healed and (2) pes anserine bursilis.  He gave Employee a cortico steroid injection (April 9, 2010, Schuck chart note).

16) On May 19, 2010, Dr. Sandell stated Employee was not medically stable and was likely to have some permanent impairment (May 19, 2010, Sandell response to adjuster’s letter).

17) On July 26, 2010, Employee saw Robert L. Messenbaugh, M.D., for an Employer’s Medical Evaluation (EME).  His diagnosis was bursitis involving the pes anserine bursa along with an injury to her MCL at the time of the April 2009 injury.  He opined she was now medically stable, having reached medical stability some two weeks after her evaluation by Dr. Schuck or by April 22, 2010.  He further opined she had no permanent partial impairment (PPI) based on the AMA Guides, 3rd Edition (July 26, 2010, EME report).

18) Dr. Messenbaugh’s rating is based on the incorrect edition of the AMA Guides since Alaska law requires use of the 6th Edition, and is, thus, invalid (experience, observations, and judgment).

19) On August 25, 2010, at the request of Employer, Paul L. Benefanti, M.D., reviewed Dr. Messenbaugh’s report and using the AMA Guides, 6th edition, opined Employee had no PPI from the work injury (August 25, 2010 EME report).

20)  On October 19, 2010, Employee saw Daniel Haecker, PA-C, at Dr. Sandell’s office who recommended she follow-up with Dr. Schuck regarding her ongoing knee pain and the possible need for surgery (October 19, 2010, chart note).

21) On February 15, 2011, Employee saw Dr. Sandell, who noted a probable MCL injury in May 2009.  He did not think a definitive decision had been made regarding surgery and recommended Employee see an orthopedic surgeon.  He opined she was not medically stable until a decision had been made regarding surgery (February 15, 2011, Sandell chart note).

22) On February 24, 2011, Employer controverted PPI and reemployment benefits based on the August 25, 2010 EME report of Dr. Benefanti (February 24, 2011, Controversion).

23) On March 23, 2011, Employee saw Hendrick J. Arnold, M.D., for an EME.  His assessment was aggravated knee arthritis.  He opined Employee sustained an MCL injury at work and was left with a permanent aggravation of her pre-existing degenerative disease.  The work injury had resolved.  He gave her a 2% PPI rating and recommended she do only sedentary, managerial type work (March 23, 2011 EME report).

24) Dr. Arnold’s PPI rating was neither paid nor controverted (record).

25) On April 25, 2011, Dr. Arnold amended his EME report to state the PPI was the result of pre-existing arthritis and not the work injury (April 25, 2011, amended EME report).

26) On June 22, 2011, Employee was found not eligible for retraining benefits by the Reemployment Benefits Administrator Designee (RBA) based on the Rehabilitation Specialist’s report indicating Dr. Sandell released Employee to return to a job she held in the ten years prior to her work injury -- specifically, Gambling Cashier for which Employee met the Specific Vocational Preparation Code and for which a labor market survey showed jobs were available (June 22, 2011, RBA letter).

27) Employee did not appeal this decision (Employee; record).

28) On January 10, 2012, the parties submitted a Compromise and Release (C&R) for approval (record).

29)  Employee is unrepresented and the settlement involves, among other things, closure of future medical benefits.   Employee is to be paid a lump sum payment of $2,500.00 for her waiver all benefits (record).

30) On January 16, 2012, approval was denied, since it was not clear the settlement was in Employee’s best interests (record).

31) Employee is not currently working because she has been unable to find work within her physical capacities and has not been able to see a doctor since she moved to Washington State (Employee).

32) Employee agreed to the settlement only because Employer’s adjuster told her she was not entitled to any additional benefits and Employee has no money for living expenses (Employee).

33) Employee is a credible witness (experience, observation, judgment).

34) Approval of the C&R was denied pending an SIME which was orally ordered at the hearing. 

PRINCIPLES OF LAW

AS 23.30.012. Agreements in Regard to Claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245,  is enforceable as a compensation order. 

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  A lump-sum settlement may be approved when it appears to be to the best interest of the employee or beneficiary or beneficiaries.

AS 23.30.135(a) provides, in part:

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In Clark v. Municipality of Anchorage,  777 P.2d 1159, 1162 (Alaska 1989),  the Alaska Supreme Court directed the board to carefully consider settlement agreements, noting courts treat releases of this type differently than they would a simple release of tort liability.  In Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158 (Alaska 1993), the Court noted under AS 23.30.012, approved settlement agreements “have the same legal effect as awards, except that they are more difficult to set aside.”   (Emphasis added).  More recently in Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (Alaska 2009), the Court remanded the issue of whether to set aside a settlement which was approved by the board in violation of its own regulations.  There is a statutory presumption an agreement settling entitlement to future medical benefits is not in an employee’s best interests.  Id.   Before the board may approve such a settlement it is obligated to have a complete medical record.  Id.
8 AAC 45.160. Agreed settlements.  (a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee's beneficiaries.  The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board's independent medical examiner.  If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner's report is received by the board. 
(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117. 

(c) Every agreed settlement must conform strictly to the requirements of 
AS 23.30.012 and, in addition, must 

(1) be accompanied by all medical reports in the parties' possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement; 

(2) include a written statement showing the employee's age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment; 

(3) report full information concerning the employee's wages or earning capacity; 

(4) state in detail the parties' respective claims; 

(5) state the attorney's fee arrangement between the employee or his beneficiaries and the attorney, including the total amount of fees to be paid; 

(6) itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all past payments; 

(7) include a written statement from all parties and their representative that 

(A) the agreed settlement contains the entire agreement among the parties; 

(B) The parties have not made an undisclosed agreement that modifies the agreed settlement; 

(C) the agreed settlement is not contingent on any undisclosed agreement; and 

(D) an undisclosed agreement is not contingent on the agreed settlement; and 

(8) contain other information the board may from time to time require. 

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine 

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and 

(2) if the board finds the agreed settlement 

(A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.012 (e); or 

(B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties 

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or 

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; to ask for a hearing under this paragraph, a party may write to the board or telephone the division; an affidavit of readiness for hearing is not required; the procedures in 8 AAC 45.070 and 8 AAC 45.074 do not apply to a hearing under this subparagraph unless a party requests a hearing by filing an affidavit of readiness for hearing.  If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); the evidence is insufficient to determine whether the agreed settlement appears to be in the employee's best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee's best interest, the board will deny approval of the agreed settlement; the board will not prepare a written decision and order containing findings of fact and conclusions of law unless, within 30 days after the board's notification, a party files with the board a written request for findings of fact and conclusions of law together with the opposing party's written agreement to the request. 

(e) An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under 
AS 23.30.041(g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest.  In addition, a lump-sum settlement of board-ordered permanent total disability benefits is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of evidence that the lump-sum settlement is in the employee's best interests….

ANALYSIS

1) Shall the C&R be approved?

By law, when an employee is unrepresented or is waiving entitlement to future medical benefits a settlement agreement must be submitted for approval, and will be approved only after a finding the settlement is in the employee’s best interests.  Here, Employee is both unrepresented and the settlement waives any entitlement she may have to all future benefits, including medical benefits.  A waiver of future medical benefits is presumed not to be in an employee’s best interests.  Therefore, a preponderance of the evidence must establish the waiver is in the employee’s best interests.    

Employee has not been seen by a physician since moving to Washington and the last medical record submitted is the EME from March 2011.   Employee testified she has not seen a doctor since March 2011 and she entered into the settlement only because she needs money since she has been unable to work, and because the adjuster told her she was entitled to no further benefits.  Employee’s testimony and the lack of current medical information indicate there is insufficient evidence by which to approve the settlement at this time.    Additional information by way of an SIME is needed.  By regulation, when an SIME is ordered to assist the fact-finders in evaluating the settlement, no action is to be taken on the settlement until after receipt of the SIME report.  8 AAC 45.160(a).    Therefore, no action is taken to approve or deny the C&R at this time.


2) Shall an SIME be ordered?

By law an SIME may be ordered when a settlement is submitted for review and the possibility of permanent disability exists.  An SIME may be ordered to assist the fact-finders in evaluating such a settlement.  Here the EME indicated Employee has a permanent impairment but it is not work related.  Employee has not seen a physician of her own in almost a year.   So it is not known what Employee’s own doctor may have to say on this issue.   An SIME is needed to assist the fact-finders.  

Employee was treated by an orthopedist and was evaluated by an orthopedist.   Therefore, an SIME will be ordered with an orthopedist.  To minimize travel for Employee, an orthopedist on the approved SIME list will be selected whose office is not too distant from Employee’s home.   Thomas L. Gritzka, M.D., is an orthopedist on the approved SIME list, and his office is in Milwaukee, Oregon.  Therefore, an SIME is ordered to be performed by Dr. Gritzka.  Dr. Gritzka will be asked to evaluate Employee to determine if any of Employee’s current medical problems are the result of the work injury, if any additional medical treatment is needed as a result of the work injury, and if Employee has any permanent partial impairment as a result of the work injury.  

Once the SIME report has been received, the settlement reached by Employer and Employee will be evaluated to determine if the settlement is in Employee’s best interests.  
CONCLUSIONS OF LAW

1) The C&R shall not be approved at this time.

2) An SIME shall be ordered. 

ORDER

1) An SIME is ordered with Dr. Gritzka in accordance with this decision.  

2) An SIME shall be conducted by Dr. Gritzka to ascertain if work was the substantial cause of Employee’s disability or need for medical treatment, if Employee incurred a PPI as a result of the work injury, and if Employee requires ongoing or additional medical treatment as a result of the work injury.   

3) A prehearing is scheduled for March 12, 2012, at which time deadlines shall be established to set dates for the following:   

(a)  ER will make three copies of all of employee's medical records in its possession, put the copies in chronological order by date of treatment, starting with the first medical treatment and proceeding to the most recent medical treatment, number the pages consecutively, put the copies in three binders, and serve the binders on EE with an affidavit verifying that the binders contain copies of all the medical records in its possession.

(b) EE must review the binders. If the binders are complete, she must file two binders with the Board together with an affidavit verifying that the binders contain copies of all the medical records in her possession.  If the binders are incomplete, she must make three copies of the additional medical records, including physician's depositions, missing from the first set of binders.  Each copy must be put in a separate binder.  Then all but one of the sets of binders provided to EE, two of the supplemental binders, and an affidavit verifying the completeness of the medical records must be filed with the Board.  The remaining supplemental binder must be served upon the opposing party together with an affidavit verifying that it is identical to the binder filed with the Board. 

(c)  If either party receives additional medical records or doctors' depositions after the binders have been prepared and filed with the Board, the party must make three (or more, depending on the number of SIME physicians) supplemental binders (as described above) with copies of the additional records and depositions.  The party must file two (or more) of the supplemental binders with the Board within 7 days after receiving the records or depositions.  The party must serve one supplemental binder on the opposing party, together with an affidavit verifying that it is identical to the binders filed with the Board, within 7 days after receiving the records or deposition.

The employee must hand carry, to the evaluation, copies of all x-rays, MRI's or similar films which relate to his work related injury.


Other than the film studies which Employee hand-carries to the SIME and the employee's conversation with the SIME physician(s) or physician's office(s) about the examination, no party may contact the SIME physician(s), physician's office(s), or give the SIME physician(s) anything else, until the SIME physician's final report has been submitted to the Board.

4)  The following questions are to be asked of Dr. Gritzka:

(1) What is the medical cause for each complaint or symptom?
(2) Please identify which complaints or symptoms are related to the April 1, 2009   employment injury, and the basis for your opinion.

(3) If the employee has a condition affecting the same body part or function, which pre-existed the April 1, 2009 employment injury, please identify those pre-existing conditions.

(4) If the employee has post-employment injury conditions affecting the same body part or function, please identify those post-employment conditions.

(5) If the employee has a condition pre-existing the April 1, 2009  employment injury, was the April 1, 2009 employment injury the substantial cause, which aggravated, accelerated, or combined with the pre-existing condition to cause the employee’s disability, as defined above, death, or need for medical treatment?

(6) If the employee has a condition pre-existing the employment injury, did the aggravation, acceleration or combination with the pre-existing condition produce a temporary or permanent change in the pre-existing condition?

(7) If the April 1, 2009 employment injury is not the substantial cause, what is the substantial cause, which aggravated, accelerated, or combined with the pre-existing condition to cause the employee’s disability, as defined above, death, or need for medical treatment?

(8) Please evaluate the relative contribution of all the different causes of the employee’s complaints and symptoms since the April 1, 2009 employment injury and provide the bases for your opinions.

(9) Please identify which of all the different causes of the employee’s post-injury and current complaints or symptoms is the substantial cause of the employee’s disability, death or medical treatment.

(10) What specific additional treatment, if any, is indicated or recommended?

(11) Is the April 1, 2009 employment injury the substantial cause of the need for the recommended treatment?

(12) Based upon the following Alaska Workers’ Compensation Act definition, is Mildred Wade medically stable?  On what date was medical stability reached, or on what date do you predict medical stability?  Medical stability means:

T]he date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.

(13)  If Employee is medically stable, please perform a permanent partial impairment rating using the American Medical Association Guides to the Evaluation of Permanent 
Impairment, (6th Ed.).  Please provide a ‘whole person’ impairment rating.

5)  Jurisdiction is maintained to review the C&R after the SIME report is received.

Dated in Anchorage, Alaska on February 23, 2012.
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Patricia Vollendorf, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MILDRED  WADE employee / applicant v. CHUGACH SUPPORT SERVICES, employer; ZURICH AMERICAN INSURANCE COMPANY, insurer / defendants; Case No. 200905161; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 23rd day of February 2012.
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