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ALASKA WORKERS' COMPENSATION BOARD


         P.O. Box 115512

Juneau, Alaska 99811-5512

	WADE E. WARINER,

                                           Employee, 

                                                Applicant,

                                                   v. 

CHUGACH SUPPORT SERVICES, INC., 

                                           Employer,

                                                and

ZURICH AMERICAN INSURANCE 

COMPANY And NOVAPRO RISK 

SOLUTIONS (f/k/a WARD NORTH 

AMERICA),

                                           Insurer/Adjuster,

                                                 Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200522520
AWCB Decision No. 12-0035

Filed with AWCB Anchorage, Alaska

on February 28, 2012


Chugach Support Services’ (Employer) April 10, 2009 petition to dismiss Wade Wariner’s (Employee) June 12, 2006 workers’ compensation claim was heard on August 31, 2011, in Anchorage, Alaska.  Employee’s wife Jacqueline Wariner appeared and was Employee’s non-attorney representative.  Employee appeared and testified.  Attorney Robert Bredesen appeared and represented Employer and its workers’ compensation insurance carrier.  The record closed on September 15, 2011, when time expired for Employee to obtain, file and serve a copy of an Affidavit of Readiness for Hearing he contended he previously filed in 2008.

SUMMARY OF DECISIONS

A brief review of prior decisions in this matter will help put the instant hearing in context:  Wariner v. Chugach Support Services, Inc., AWCB Decision No. 09-0158 (October 13, 2009), (Wariner I) addressed Chugach Support Services, Inc.’s (Employer) March 13, 2009 petition to compel discovery or, in the alternative, to dismiss Wade Wariner’s (Employee) claim under 
AS 23.30.108(c), and addressed Employer’s March 13, 2009 petition requesting a continuance of the July 14, 2009 hearing.  Wariner I ordered Employee to attend a deposition on August 21, 2009, granted Employee’s request for a protective order on mental health records, ordered Employee to sign and deliver appropriately modified releases and denied Employer’s petition to dismiss under AS 23.30.108(c).  

Wariner v. Chugach Support Services, Inc., AWCB Decision No. 09-0169 (November 10, 2009) (Wariner II) granted reconsideration of Wariner I on Employer’s motion for limited reconsideration of mental health and employment records release issues and directed a prehearing conference be set for oral argument on Employer’s petition.  Employer contended Employee placed his mental health at issue; Employee contended any mental health releases should be limited in time.

Wariner v. Chugach Support Services, Inc., AWCB Decision No. 10-075 (April 29, 2010) (Wariner III) addressed these mental health and employment records release issues and ordered Employee to sign the proposed mental health releases with a limitation of 1969 to present; ordered Employee to sign an employment records release for records from 1995 to present; and ordered a prehearing conference to address Employee’s continuing request for a second independent medical evaluation (SIME).

ISSUE

Employer contends it controverted Employee’s June 12, 2006 workers’ compensation claim, he did not file and serve an Affidavit of Readiness for Hearing within two years of the controversion date, and consequently his claim should be dismissed under AS 23.30.110(c).

Employee contends he is certain he filed a timely Affidavit of Readiness for Hearing on the advice of former Board staff member Janet Bailey just a few days before the deadline, as it was explained to him, was to run out.  Employee contends he filed his Affidavit of Readiness perhaps in early July 2008, but alternately contends he certainly filed it several days before the deadline.  He seeks an order denying Employer’s petition to dismiss.

Shall Employee’s June 12, 2006 claim be dismissed under AS 23.30.110(c)?
FINDINGS OF FACT

A review of the entire administrative record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On July 15, 2005, Employee was injured while at work for employer when he fell onto a piece of pipe and twisted his back while working in King Salmon (Report of Injury, July 19, 2005).

2) On October 14, 2005, James Eule, M.D., of Orthopedic Physicians of Anchorage (OPA) evaluated Employee and noted he was asymptomatic prior to his work injury, and had been off work for three weeks without significant improvement.  Dr. Eule also recorded Employee’s idiopathic scoliosis but was unable to pinpoint a cause for his right leg symptoms.  Dr. Eule also noted Employee was totally disabled and scheduled for reevaluation on December 15, 2005.  He prescribed physical therapy (chart note, J. Eule, October 14, 2005). 

3) On October 31, 2005, Amber Lawton, claims adjuster for Ward Strategic Claims Solutions, sent a letter to Dr. Eule inquiring: (1) whether the work injury was a substantial factor; (2) whether Employee had a preexisting condition; (3) if so, was it aggravated, accelerated, or exacerbated by the work injury; (4) if so was it temporary or permanent; (5) whether Employee had reached pre-injury status; (6) if not, when would he reach pre-injury status; and (7) seeking recommendations for treatment (letter from A. Lawton to J. Eule, October 31, 2005).

4) On November 8, 2005, Dr. Eule replied stating: (1) the work injury was a substantial factor; (2) the employee had a preexisting condition; (3) it was aggravated, accelerated or exacerbated by the work injury; (4) but whether it was temporary or permanent was to be determined; (5) Employee had not reached pre-injury status; (6) but was expected to in six to twelve weeks; and (7) prescribed physical therapy as treatment (handwritten responses added by Dr. Eule, November 8, 2005).

5) On June 12, 2006, Employee filed a workers’ compensation claim seeking temporary total disability (TTD) from September 24, 2005, to “current,” transportation costs of $1,650.37, and a compensation rate adjustment to $1,309.16 per week (claim, June 12, 2006).

6) On June 21, 2006, Marilyn Yodlowski, M.D., evaluated Employee for an employer’s medical evaluation (EME).  Dr. Yodlowski noted Employee stated he “threw his back out from heavy lifting” in 1971.  Dr. Yodlowski opined Employee had a significant preexisting thoracolumbar scoliosis, and diffuse degenerative changes throughout the thoracic and lumbosacral spine.  She further stated there was no indication Employee’s chest wall contusion from his fall at work in any way accelerated, exacerbated or aggravated preexisting scoliosis or degenerative spine disease.  Dr. Yodlowski stated the work injury was not a substantial factor in his current treatment, and his chest wall contusion would have completely resolved in three months from the date of injury.  She also maintained the fall at work had no effect on progression of Employee’s preexisting scoliosis and degenerative disc disease, any treatment past three months after the injury date was related to preexisting conditions and not the work injury, and Employee was medically stable, with no ratable impairment from the work injury (EME report, Dr. Yodlowski, June 21, 2006).

7) As of June 21, 2006, there were significant medical disputes between attending physician Dr. Eule and EME Dr. Yodlowski (observations).

8) On or about June 30, 2006, Employer filed an answer admitting medical cost reimbursement of $63.20 and transportation costs in the amount of $805.26, and denying TTD, medical costs for Alaska Club membership, and any compensation rate adjustment (Answer, June 30, 2006).  

9) On July 26, 2006, Employer filed and served by mail both sides of a completed controversion on a form prescribed by the board, which stated in relevant part:

15. Specific Benefits Controverted (Denied)

All benefits after 06/21/2006

16. Reason -- Specific Benefits Controverted (Denied)

Per IME report by Dr. Yodlowski on 06/21/2006, ‘work injury is no longer a substantial factor in his current treatment or recommendation for additional treatment.’ 

TIME LIMITS

. . .

2. When must you request a hearing (Affidavit of Readiness for Hearing form)?

IF the insurer/employer filed this controversion notice after you filed a claim, you must request a hearing before the AWCB within two years after the date the insurer/employer filed this controversion notice.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within the two years.

IF YOU ARE UNSURE WHETHER IT IS TOO LATE TO FILE A CLAIM OR REQUEST A HEARING, CONTACT THE NEAREST AWCB OFFICE. . . .

Controversion Notice, July 24, 2006.

10) On July 26, 2006, the parties appeared at a prehearing conference at which Employee’s claim was set forth by specific issues.  The parties agreed the transportation issue was resolved and there “is no issue” regarding transportation costs.  The parties discussed Employee’s rate adjustment claim and agreed to “cooperate and communicate” to resolve this issue; if it could not be resolved, the parties were to appear in 14 days for a follow up prehearing conference to discuss the matter further.  The adjuster requested a new copy of an Alaska Club invoice, which Employee had already paid, as the copy she had was illegible.   The parties and Board designee discussed Employer’s controversion based upon Dr. Yodlowski’s EME report and Employee was to seek an opinion from Dr. Eule his attending physician about the EME report.  The designee “explained the SIME process to Mr. Wariner.”  Lastly, the summary from this prehearing conference states:

Mr. Wariner is reminded that, if a controversion notice is served and filed, after the date of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides: ‘If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied’ (Prehearing Conference Summary, July 26, 2006).

11) This SIME discussion at the prehearing conference on July 26, 2006, was adequate to conclude Employee, a layman, was requesting an SIME as of that date (experience, judgment, observations and inferences drawn for all the above).

12) Notwithstanding Employee’s desire to discuss the EME report with his physician, as of the July 26, 2006 prehearing conference, there were already significant medical disputes between attending physician Dr. Eule and EME Dr. Yodlowski (record).

13) The July 26, 2006 prehearing conference summary does not specifically state the date upon which Employee must file an Affidavit of Readiness for Hearing, nor does it state what actions may toll the filing or for how long (Prehearing Conference Summary, July 26, 2006).

14) On September 5, 2006, Employer’s representative appeared at a prehearing conference but Employee did not.  Employer stated the compensation rate adjustment claim “has been resolved,” and Employee had been paid $635.00 as reimbursement for his Alaska Club invoice, thus resolving this issue as well (Prehearing Conference Summary, September 5, 2006).

15) As of September 5, 2006, only Employee’s claim for TTD and his SIME request remained pending from his June 12, 2006 claim because the transportation issue had been resolved at the July 26, 2006 prehearing conference, and the compensation rate and Alaska Club reimbursement issues had been resolved prior to the September 5, 2006 prehearing conference (record; observations).

16) On October 5, 2006, Dr. Eule noted no significant progression in the curvature of Employee’s scoliosis.  Dr. Eule also recorded Employee seemed to have worsening back pain with physical activity, after which Dr. Eule explained Employee had to modify his activities and would likely never be able to return to any kind of heavy labor job.  Dr. Eule also stated Employee’s claim had been controverted, and opined the work injury may have made Employee’s preexisting condition worse (Chart note, Dr. Eule, October 5, 2006).

17) There are medical disputes over “causation” and “the amount and efficacy of the continuance of or necessity of treatment” between attending physician Dr. Eule and EME Dr. Yodlowski (record; observations).

18) On October 11, 2006, Employer controverted “All Benefits” but only under AS 23.30.107, alleging Employee had failed to either return releases or file for a protective order (Controversion Notice, October 6, 2006).

19) On November 2, 2006, David Holladay, M.D., noted Employee’s “most likely scenario . . . has been a history of hypomania that has progressed to a bipolar disorder of the depressed or mixed type.  Exacerbating factors clearly have been his long history of exposure to solvents or other medical problems.”  Dr. Holladay noted Employee has no psychiatric history and no indications of malingering (Outpatient Psychiatric Evaluation, Dr. Holladay, November 2, 2006).

20) On November 21, 2006, Wandall Winn, M.D., diagnosed Employee with affective disorders (major depression vs. atypical bipolar disorder) in a Social Security Disability evaluation (Psychiatric Review Technique, Dr. Winn, November 21, 2006).

21) Social Security Form 831 shows Employee’s primary diagnosis for Social Security Disability purposes as Affective/Mood Disorders.  The secondary diagnosis is “disorders of back (discogenic and degenerative)” (Disability Determination and Transmittal Form for Wade E. Wariner).

22) On July 10, 2007, Employee was a “Walk-in” at the board’s Anchorage offices and the workers’ compensation database states “EE [Employee] wants to file an [sic] claim” (workers’ compensation system, July 10, 2007).

23) As of July 10, 2007, Employee had already filed a claim and it was pending (record).

24) Employee maintains on or about July 1, 2008, he filed an Affidavit of Readiness for Hearing at the board’s offices, on advice from former Board employee Janet Bailey and served a copy on Employer’s counsel by mail (Wariner).
25) Employee testified Ms. Bailey advised him his deadline was coming up “soon” but he had until October 2008 to file an Affidavit of Readiness for Hearing (Wariner).
26) Employee’s agency record does not contain a copy of this July 2008 affidavit or any other Affidavit of Readiness for Hearing filed by Employee and the workers’ compensation system does not show an entry for an Affidavit of Readiness from Employee for any time prior to October 3, 2008 (record; observations).
27) On October 3, 2008, Employee filed an Affidavit of Readiness for Hearing seeking a hearing on his June 12, 2006 claim (Affidavit of Readiness for Hearing, October 3, 2008). 

28) On October 14, 2008, Employer filed an opposition to Employee’s Affidavit of Readiness, stating it did “not believe this case is ready for hearing” as it maintained “additional discovery” was needed (Affidavit of Opposition, October 14, 2008).  

29) At the November 5, 2008 prehearing conference, the same issues were recited as were set forth in the initial July 26, 2006 prehearing conference, even though all but two issues had been resolved previously (Prehearing Conference Summary, November 5, 2008).

30) Employer stated its intention to file an amended answer to include a defense under 
AS 23.30.110(c) (id.).

31) A December 9, 2008 prehearing also included the same issues (Prehearing Conference Summary, December 9, 2008).

32) On January 20, 2009, a prehearing was held in this matter in which Employee’s failure to appear at a deposition or sign releases was noted.  The designee encouraged the parties to cooperate in discovery (Prehearing Conference Summary, January 20, 2009).  

33) At a January 20, 2009 prehearing, Employee amended his June 12, 2006 claim to include TTD from July 16, 2006, through “continuing,” medical costs, the same $1,650.37 the parties said had been resolved at the July 26, 2006 prehearing conference, the same compensation rate adjustment Employer’s adjuster said at the September 5, 2006 prehearing conference had been resolved, penalty, interest, and the same SIME request which Employee had raised at the July 26, 2006 prehearing conference (id.; record; observations).

34) The designee set a hearing on all issues for July 1, 2009, over Employer’s objection (id.).

35) On March 13, 2009, Employer filed a petition and supporting affidavit to continue the July 1, 2009 hearing arguing discovery was not complete because Employee had not signed releases, and filed a petition to compel discovery or, in the alternative, to dismiss Employee’s claim under AS 23.30.108 (Petition and Affidavit, March 13, 2009).

36) On April 13, 2009, Employer filed a petition to dismiss Employee’s claim based on 
AS 23.30.100, AS 23.30.105(a), and AS 23.30.110(c), claiming Employee failed to file a timely Affidavit of Readiness for Hearing (Petition, April 10, 2009).  

37) On June 11, 2009, a prehearing conference was changed from June 16, 2009, to June 15, 2009, at Employer’s counsel’s office’s request (Workers’ Compensation System).  

38) On June 15, 2009, a prehearing conference was held, attended by Mr. Bredesen but not by Employee (Prehearing Conference Summary, June 15, 2009).  

39) At the June 15, 2009 prehearing conference, the board designee reviewed the releases subject of Employer’s March 13, 2009 petition.  Employee had never filed a protective order petition for any of the filed releases; however, the board designee reviewed the releases for relevance and whether they were reasonably calculated to lead to evidence relevant to a material issue and raised concerns about the medical and insurance releases including mental health issues back to 1969 when there was no indication in the record Employee had sought treatment for mental health issues.  The board designee also raised concerns regarding the tax, social security, employment, education, and union releases, since Employee had not claimed reemployment benefits.  The board designee finally advised the pharmaceutical release was not in compliance with board practice after Adkins v. Alaska Job Corps Center, AWCB Decision No. 07-0128 (May 16, 2007) (Prehearing Conference Summary, June 15, 2009).

40) On June 15, 2009, the Prehearing Conference Summary stated among other things:

The employee is reminded of the following:

. . . 

The EE is reminded that, if a controversion notice is served and filed, after the date of filing of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within two years of the controversion to avoid possible dismissal of his claim.  
AS 23.30.110(c) provides: ‘If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.’  The parties have confirmed that in this matter the relevant post-claim controversion is dated July 24, 2006, and that a hearing must be requested by July 24, 2008.  Some events in the case may toll (extend) this deadline as to some claims, however, the parties are urged to remain aware of this earliest deadline July 24, 2008, and the possibility of dismissal if a hearing is not timely requested (Prehearing Conference Summary, June 15, 2009; emphasis in original).

41) The June 15, 2009 prehearing conference summary was the first time the board or its designee specifically advised Employee of the date he had to file an Affidavit of Readiness for Hearing on his June 12, 2006 claim (record; observations).

42) This advice came nearly a year after two years following the filing date of the controversion subject of this decision (record; observations).

43) On October 13, 2009, Wariner I granted Employee a protective order for mental health releases and found Employee had made no claim for mental health benefits, ordered him to appear for his deposition on a specific date, ordered him to sign modified releases, and denied Employer’s request to dismiss under AS 23.30.108(c) (Wariner I at 18).

44) On November 10, 2009, Wariner II granted reconsideration of Wariner I and directed a date be set for oral argument on Employer’s petition for reconsideration (Wariner II at 3).

45) At hearing on March 24, 2010, on Employer’s petition for reconsideration of Wariner I, Employee amended his June 12, 2006 claim to include affective mood disorder and permanent total disability (Wariner, March 24, 2010 hearing).

46) On April 29, 2010, Wariner III ordered Employee to sign mental health releases and an employment release as modified and directed a prehearing be scheduled to address Employee’s “continuing request for an SIME’ (Wariner III at 13).

47) On July 6, 2010, the parties at prehearing stipulated to an SIME and signed a form prepared by Employer’s counsel.  This form includes a box, which was checked, and which states “[t]his form amends the issues in an active application . . . filed by a party” (Prehearing Conference Summary, July 6, 2010; SIME Form, July 6, 2010).

48) On September 15, 2010, the parties stipulated to Thomas Gritzka, M.D., to perform the SIME and set deadlines for submitting medical records and questions for Dr. Gritzka (Prehearing Conference Summary, September 15, 2010).

49) On November 29, 2010, Employer at a prehearing conference asked for a hearing on its April 10, 2009 petition to dismiss under AS 23.30.110(c); a hearing was set for February 8, 2011 (Prehearing Conference Summary, November 29, 2010).

50) On February 1, 2011, the parties agreed to continue the February 8, 2011 hearing because Employee had suffered a stroke (Prehearing Conference Summary, February 1, 2011).

51) On March 17, 2011, the parties agreed to reset the hearing on Employer’s April 10, 2009 petition to dismiss for July 21, 2011 (Prehearing Conference Summary, March 17, 2011).

52) On July 14, 2011, the designee continued the July 21, 2011 hearing for good cause to August 31, 2011.  The only issue was Employer’s April 10, 2009 petition to dismiss under 
AS 23.30.110(c) (Prehearing Conference Summary, July 14, 2011).

53) On August 31, 2011, the parties appeared at hearing to address Employer’s April 10, 2009 petition to dismiss Employee’s June 12, 2006 claim under AS 23.30.110(c).  Employee adamantly maintained he followed advice given by a Board staff member concerning filing an Affidavit of Readiness for Hearing to avoid dismissal under §110(c).  He thought he filed and served it in early July 2008, but it may have been later; in any event, Employee was confident he filed and served his Affidavit of Readiness for Hearing, at the latest, just days before the §110(c) deadline was to run out (Wariner).

54) The hearing record remained open until September 15, 2011 for Employee to locate his copy of the July 2008 Affidavit of Readiness for Hearing and file it.  Employee later at hearing produced a copy of the October 3, 2010 affidavit, but did not file a copy of any other affidavit thereafter (record).

55) Employee was not represented by counsel from the date of injury through this hearing (record).

56) On September 15, 2011, attorney Chancy Croft entered an appearance on Employee’s behalf (Entry of Appearance, September 15, 2011).

57) On January 12, 2012, attorney Chancy Croft appeared on Employee’s behalf at a prehearing conference to discuss the SIME’s progress.  Employer preferred waiting for the instant decision before proceeding with the SIME, reasoning this decision may render the SIME moot (Prehearing Conference Summary, January 12, 2012).

58) On February 8, 2012, Employee through Mr. Croft requested the SIME move forward over Employer’s objection.  The designee declined to rule on the issue citing a lack of authority and set the matter for hearing on February 29, 2012.  The sole issue was whether the SIME should proceed before the instant decision is issued (Prehearing Conference Summary, February 8, 2012).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

In Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963), the Alaska Supreme Court said:

We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.

See Cole v. Town of Miami, 83 P.2d 997, 1000 (Arizona 1938); Yurkovich v. Industrial Accident Bd.,  314 P.2d 866, 869-871 (Montana 1957), in which the court declared: 

The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act. . . .

In Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), the Alaska Supreme Court addressed §110(c) and said:

A central issue inherent to Bohlmann’s appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his claim. The parties agree that the board designee who presided at the prehearing conferences gave Bohlmann general information about the two-year time bar.  The board and then the appeals commission determined that Bohlmann had been adequately and correctly informed of the time bar and the consequences of not filing an affidavit of readiness for hearing.


In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation (footnote omitted).  We have not considered the extent of the board’s duty to advise claimants.  The appeals commission emphasized that division staff have a duty to be impartial and stated that ‘[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.’  The appeals commission determined that the prehearing conference officer fulfilled the requirements of Richard by informing Bohlmann in general terms of the two-year time bar.

It may be arguable in such a case that the board had a duty to tell the claimant that the two-year period was running; it may also be arguable that it had a duty to tell him when the period began running, or even the specific date on which the deadline would expire. . . .  Alternatively, the designee or the board should at least have told Bohlmann specifically how to determine whether, as AC & E asserted, the deadline had already run and how to determine the actual deadline.  This minimal information would have made it clear to the claimant both the correct deadline and that he still had more than two weeks in which to submit the required affidavit.

. . .

We do not need to decide here whether the prehearing officer had a duty to tell Bohlmann the exact date, August 6, by which he needed to file an affidavit of readiness for hearing in order to preserve his claim.  Given AC & E’s incorrect statement about the timeliness of the rate adjustment claim and Bohlmann’s request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant (footnote omitted).

We have held that a trial court has a duty to inform a pro se litigant of the ‘necessity of opposing a summary judgment motion with affidavits or by amending the complaint’ (footnote omitted).  We likewise have held that a trial court must tell a pro se litigant that he needs an expert affidavit in a medical malpractice case (footnote omitted) and must inform him of deficiencies in his appellate paperwork, giving him an opportunity to correct them (footnote omitted).  When a pro se litigant alerted a trial court that the opposing party had not complied with her discovery requests, we held that the court should have informed her of the basic steps she could take, including the option of filing a motion to compel discovery (footnote omitted).  In evaluating the accuracy of notice of procedural rights by an opposing party, we have noted that pro se litigants are not always able to distinguish between ‘what is indeed correct and what is merely wishful advocacy dressed in robes of certitude’ (footnote omitted).  The board, as an adjudicative body with a duty to assist claimants, has a duty similar to that of courts to assist unrepresented litigants.

Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E’s representation that the claim was time barred.  Its failure to recognize that it had to do so in this case was an abuse of discretion (footnote omitted).  Its failure to do so is inconsistent with the appeals commission’s conclusion that division staff did all that Richard required.

Correcting AC & E’s misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other (footnote omitted).  Indeed, at oral argument before us, counsel for AC & E stated that it would have been ‘just fine’ for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing.  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed (footnote omitted).   This is the appropriate remedy because the board’s finding that Bohlmann ‘had proved himself capable of filing claims and petitions even absent having counsel’ (footnote omitted) is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.


Reviewing civil cases Bohlmann cited is also instructive.  For example, in Gilbert v. Nina Plaza Condo Ass’n, 64 P.3d 126, 129 (Alaska 2003) a case involving civil court discovery difficulties, the Alaska Supreme Court said:

It is well settled that in cases involving a pro se litigant the superior court must relax procedural requirements to a reasonable extent.  We have indicated, for example, that courts should generally hold the pleadings of pro se litigants to less stringent standards than those of lawyers.  This is particularly true when ‘lack of familiarity with the rules rather than gross neglect or lack of good faith underlies litigants’ errors.’  We have further indicated that a court ‘should inform a pro se litigant of the proper procedure for the action he or she is obviously attempting to accomplish’ and should also ‘inform pro se litigants of defects in their pleadings.’  In return, we have stressed, the pro se litigant ‘is expected to make a good faith attempt to comply with judicial procedures and to acquire general familiarity with and attempt to comply with the rules of procedure-absent this effort, [the litigant] may be denied the leniency otherwise afforded pro se litigants.’

In Breck v. Ulmer, 745 P.2d 66, 75 (Alaska 1987), the Alaska Supreme Court stated the trial judge should have informed the pro se litigant of proper procedure for action he was obviously attempting to accomplish.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.
The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of a 
AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

. . .

(c) Before a hearing is scheduled, a party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. . . .

In Aune v. Eastwood, Inc., AWCB Decision No. 01-0259 (December 19, 2009), the board addressed a case in which an SIME was pending during the time the two-year period under §110(c) was running.  In Aune:

At a February 22, 2001 prehearing conference . . . the employee, Quality, and Eastwind all stipulated that significant disputes existed between the employee’s and employers [sic] physicians and the parties agreed that a SIME was ‘necessary’. . . .  There was no discussion regarding a potential AS 23.30.110(c) defense by Quality and the employee was not informed that his claim might be dismissed if he did not file an Affidavit of Readiness by May 18, 2001.

. . .

Dr. Pitzer’s July 10, 2001 SIME report was favorable to the employee’s claim against Quality.  Dr. Pitzer found the 1998 injury aggravated the employee’s cervical condition and recommended the employee be re-trained into a new occupation.

On July 31, 2001, Quality amended its Answer to include a statute of limitations defense under AS 23.30.110(c), arguing the employee failed to request a hearing within two-years after the May 18, 1999 controversion of his April 23, 1999 claim.  On August 29, 2001, Quality filed a petition to dismiss the employee’s claim under section .110(c). . . .

. . .

The case at bar presents a novel issue: should a party’s claims be dismissed when a legal action taken by the Board -- with the full consent and knowledge of all the parties - - prevented that party from filing an Affidavit of Readiness?  The Board concludes that it should not.


The Board finds that, because of the Board designee’s valid order requiring a SIME, the employee was unable to comply with AS 23.30.110(c). Section .110(c) does not permit a party to request a hearing unless an affidavit is filed stating that the party has completed the necessary discovery, obtained the necessary evidence and is prepared for the hearing. Here, the Board’s order extended discovery past the two-year deadline of .110(c), and the employee was prevented from complying with the obligations of. 110(c). . . .

Clearly the case was not prepared to go to hearing in May 2001 because after the employee did file his Affidavit of Readiness in September 2001, both employers emphatically objected, claiming that discovery was still not complete, and the case was not prepared to go to hearing.

See also Reintjes v. Jensen & Sons Construction, AWCB Decision NO. 03-0019 (January 31, 2003); Gerald v. Randy’s Glass, Inc., AWCB Decision No. 03-0275 (November 19, 2003).  In Turpin v. Alaska General Seafoods, AWCB Decision No. 09-0054 (March 18, 2009), the facts were:

On August 7, 2006, the employee filed a Workers’ Compensation Claim . . . for continuing TTD; additional PPI, including an additional rating; medical treatment continuing and unpaid bills; interest; and an SIME (footnote omitted).  On August 31, 2006, the employer controverted . . . TTD after August 8, 2005 . . . PPI above 3% . . . medical and related transportation costs related to the right knee contusion, based on the EME opinion . . . medical and related transportation costs relating to hip, back and leg pain associated with alleged altered gait, based on the EME opinion . . . and penalties and interest, stating all benefits were paid or controverted in a timely manner (footnote omitted).


The first prehearing conference . . . was held on September 20, 2006 (footnote omitted).  The issues . . . were . . . an SIME, with the employer’s defenses listed as the controversions discussed above and an Answer filed on August 31, 2006 (footnote omitted).  The . . . summary listed discussions of releases, scheduling a deposition, and ‘the SIME process’ (footnote omitted).  The . . . summary included the following:

Ms. Turpin is reminded that, if a controversion notice is served and filed, after the date of her workers’ compensation claim, she must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set by AS 23.30.110(c) to avoid possible dismissal of her claim.  AS 23.30.110(c) provides: ‘if the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied’ (footnote omitted) (id. at 5-6).

This §110(c) warning language was repeated in at least two subsequent prehearing conference summaries.  After the two-years had run, the employer objected to the finalization of the requested SIME in light of the §110(c) defense (id. at 7).  In one summary the words “SIME was also discussed” (emphasis in original) (id.).  Turpin concluded:

We find that the Division did not adequately inform the employee of the two-year deadline under Richard, especially in light of her pending SIME request. . . . Despite the employer’s argument the employee could have been fully advised of her rights, and Board process and procedures from a Workers’ Compensation Technician, we find no evidence in the record that the Division ever informed the employee of this resource (footnote omitted).  We find the means used by the Division to communicate the AS 23.30.110(c) time bar and its relationship to the employee’s SIME petition, including the language on the reverse side of the controversion form and the bottom of the PHC Summary, was ineffective as to this employee who demonstrated limited ability to understand the warning based upon her belief her case was awaiting an SIME before moving forward on the merits of her claim (footnote omitted). . . . 


We reiterate, under AS 23.30.122, we find the employee’s testimony regarding the lack of any instruction or guidance from the Alaska Workers’ Compensation Division about the significance of a controversion filed after a claim has been filed, and the effect a pending SIME may have on this procedure, credible. . . . We conclude, pursuant to Kim, the employee substantially complied with 
AS 23.30.110(c) by actively pursuing her claim and participating in the SIME process.


Further, we find the employer was not prejudiced by the employee’s belief she was entitled to more time.  We further find the employer facilitated the employee’s belief she was going to get an SIME by omission when employer’s counsel communicated with the employee via email regarding the SIME procedure while waiting for the AS 23.30.110(c) time limit to run.  The employer could have easily avoided this situation by simply informing the employee that if she had questions regarding the SIME process she should contact a Workers’ Compensation Technician.  Accordingly, we will deny the employer’s petition to dismiss the employee’s claim under AS 23.30.110(c).

In citing Aune, Turpin noted:

We have long held the employee’s participation in the Board’s SIME process tolls the running of the AS 23.30.110(c) time clock during the SIME process (footnote omitted); this case seems to present the question of precisely what events bracket that ‘process.’  Rollins v. Icicle Seafoods, Inc. (footnote omitted) suggests the Board’s order for an SIME is the definitive tolling act under Aune.  There is logic for the position that the Board’s act in initiating the SIME process effectively prevents the filing of an ARH, because the fact-gathering process is not complete while the Board and parties await the SIME report.  Greenwood v. Alaska Fleet Services, Inc. (footnote omitted) holds the SIME time clock re-starts upon SIME report issuance, unless follow up questions under 8 AAC 45.092 or a deposition extend the SIME process.


From the employee’s perspective, the Aune doctrine as applied to the 
AS 23.30.110(c) time clock is triggered either by the Board’s receipt of evidence showing a material medical dispute (footnote omitted) or by an employee’s request for an SIME.  And, further, the time clock is tolled for as long as the employee cooperates with the SIME process, and is re-started when the employee receives the SIME report, or the SIME process, including any post-report interrogatories or a deposition, is otherwise completed (footnote omitted).  In light of the Supreme Court’s recent Kim decision (footnote omitted) with which the Aune doctrine comports, it is only then that an employee can affirmatively certify as to completeness of discovery, readiness for hearing, and other matters required to be certified in completing the ARH.  Delaying the tolling of the time clock until the parties enter into an agreement for an SIME or, if disputed, until the Board orders or denies an SIME, can result in a significant passage of time.  This view casts doubt on the holding in Rollins (footnote omitted) because the rule to toll 
AS 23.30.110(c) only with a Board order could reward an employer and penalize an employee for delays occurring through no fault of the employee in the Board’s order for an SIME, as happened here, where the Board received evidence of a material medical dispute as early as December 2005, and the employee requested an SIME, on August 7, 2006 (id. at 11-12).

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and his employment.  In less complex cases, lay evidence may be sufficiently probative to establish the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).   The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, in claims arising after November 5, 2005, employment must be the substantial cause of the disability or need for medical treatment.  AS 23.30.010(a).  In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission (commission) set out the how to apply the presumption analysis for claims arising after November 5, 2005.  The commission stated “if the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable” (id.).  The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause (id.).  This test would also apply to claims for benefits other than “disability or need for medical treatment,” based on the commission’s use of “etc.” in Runstrom.

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.050.  Pleadings. (a)  A person may start a proceeding before the board by filing a written claim or petition.

(b) Claims and petitions. 

(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim.  In this chapter, an application is a written claim.

. . . 

(4) Within 10 days after receiving a claim that is complete in accordance with this paragraph, the board or its designee will notify the employer or other person who may be interested party that a claim has been filed.  The board will give notice by serving a copy of the claim by certified mail, return receipt requested, upon the employer or other person.  The board or its designee will return to the claimant, and will not serve, an incomplete claim. A claim must

(A) state the names and addresses of all parties, the date of injury, and the general nature of the dispute between the parties; and

(B) be signed by the claimant or a representative. . . .

. . .

(e) Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .
In Schmidt v. Beeson Plumbing & Heating, Inc., 869 P.2d 1170, 1176 (Alaska 1994), the Alaska Supreme Court said: “Parties may amend pleadings ‘at any time before award upon such terms as the board or its designee directs.’  8 AAC 45.050(e).  Moreover, the summaries of the prehearing conferences, not the pleadings, control the subsequent course of the suit.”

8 AAC 45.060. Service. . . .  

(b) . . .  Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party’s representative.  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. . . .

8 AAC 45.063. Computation of time.  (a) In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included.  The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday. 

(b) Upon petition by a party and for good cause, the board will, in its discretion, extend any time period prescribed by this chapter. 

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. . . .

In Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008), the court noted §110(c) though different, is “likened” to a statute of limitations defense, which is a “disfavored” defense, and “provisions absent from subsection .110(c) should not be read into it.”  The Court said:

Subsection .110(c) is a procedural statute that ‘sets up the legal machinery through which a right is processed’ and ‘directs the claimant to take certain action following controversion.’  A party must strictly comply with a procedural statute only if its provisions are mandatory; if they are directory, then ‘substantial compliance is acceptable absent significant prejudice to the other party.’  In South Anchorage Concerned Coalition, Inc. v. Municipality of Anchorage, we examined a municipal ordinance with language similar to the language in subsection .110(c).  In that case, we determined that the ordinance was directory, not mandatory, so that strict compliance with the ordinance was not required.  We stated there:

A statute is considered directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create ‘guidelines for the orderly conduct of public business’; and (3) ‘serious, practical consequences would result if it were considered mandatory.’

We conclude that the language of subsection .110(c) satisfies these criteria and hold its provisions are directory.  First, the language of subsection .110(c) is affirmative, not prohibitive.  The first sentence of the statute directs a party to file a request for a hearing with an affidavit of readiness to schedule a hearing, but it does not say what a party or the Board should not do.  The last sentence of the subsection also gives an affirmative directive, rather than a prohibition, simply stating that a claim is denied if the employee does not request a hearing within two years following a notice of controversion.

Second, the legislature added the affidavit requirement to create procedural guidelines for the orderly conduct of public business.  Although the last sentence of subsection .110(c) imposes a penalty on a claimant for failing to meet the deadline to request a hearing, legislative history supports the conclusion that the primary purpose of requiring an affidavit was to create guidelines for the orderly conduct of public business.  The House Judiciary Committee’s sectional analysis of the legislation reenacting subsection .110(c) to include an affidavit requirement stated that this subsection was meant to address delays in getting disputed cases before the Board and ‘the [B]oard’s problems in timely docketing cases for hearing.’

The Alaska Supreme Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996) noted the statute of limitations defense is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”

In Denny’s of Alaska v. Colrud, AWCAC Decision No. 148 (March 10, 2011), the commission dealt with a §110(c) issue and stated:

On May 30, 2007, Colrud filed a ‘Workers’ Compensation Claim’ on a board-prescribed form no. 07-6106 (revised 5/06) (footnote omitted).  She stated on the form that the reason for filing the claim was: ‘Unfair controvert -- After the insurance company received their chosen Drs. opinion, they denied my claim immediately.  I’m at this time getting an attorney.  June 8, 07 is when my next Drs appt. is’ (footnote omitted).  On the back of the form, she checked box 24(k), indicating her claim was made for ‘[u]nfair or frivolous controvert (denial)’ (footnote omitted).  She did not check box 24(e) for medical costs. . . .

Denny’s also filed on July 5, 2007, a board-prescribed controversion notice dated July 2, 2007, denying all medical benefits (except Lyrica) based on Dr. Swanson’s EME (footnote omitted).

At a prehearing conference held on September 12, 2007, Colrud verbally amended her claim to include medical costs.

. . .

The board decided that Colrud’s May 30, 2007, claim that requested only a finding of ‘unfair or frivolous controvert’ was not a claim subject to dismissal pursuant to AS 23.30.110(c).  The board decided that because requesting a finding of ‘unfair controversion’ was not a request for ‘benefits,’ it was not a ‘claim’ because a ‘claim’ for the purposes of subsection .110(c) is a ‘written request for benefits’ (footnote omitted).  Second, the board decided that Colrud’s verbal amendment of her claim to include medical costs could not relate back to the unfair controversion request because ‘there was never any claim for benefits in the first instance’ (footnote omitted).  Moreover, the request for medical benefits at the September 2007 prehearing conference was not a validly filed claim by itself because of the requirement that the employee sign the claim (footnote omitted).

Therefore, the board concluded that it could not dismiss a claim for medical benefits under AS 23.30.110(c) when no valid claim for those benefits had been made.  It noted that Colrud had already withdrawn her request for a finding of an unfair controversion (footnote omitted).  The board also observed that Denny’s incorrect information in its June 2009 letter advising Colrud to request a hearing could have misled Colrud into thinking that after July 2, 2009, it was too late to file an ARH form when, in fact, she had a few more days until the deadline.

. . .

The commission disagreed with the board’s Colrud decision and held:

Moreover, Colrud’s form was not incomplete. As required by 8 AAC 45.050(b)(4), the claim form included the parties’ names and addresses, the date of injury, and described the dispute: ‘After the insurance company received their chosen Drs. opinion, they denied my claim immediately’ (footnote omitted). Thus, Colrud’s written description indicated her reason for filing was the denial of medical benefits.  Lastly, the claim was properly signed.

In addition, the commission concludes that Colrud’s claim for medical costs relates back to her May 2007 claim for unfair or frivolous controversion.  When an ‘amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading’ (footnote omitted).  Colrud verbally amended her claim to include medical costs on September 12, 2007, at a prehearing conference (footnote omitted).  She indicated that her intent was ‘getting my medical bills taken care of’ (footnote omitted).  This amendment clearly arose out of the insurance company’s denial of her claim based on its doctor’s opinion that Colrud set out in her original pleading (footnote omitted).

Thus, Colrud’s amendment seeking medical costs relates back to the May 30, 2007, claim (Colrud, Decision No. 148, at 3-15).

ANALYSIS

Shall Employee’s June 12, 2006 claim be dismissed under AS 23.30.110(c)?
Employer contends Employee filed a claim, it controverted his claim on a prescribed form, and Employee failed to file an Affidavit of Readiness for Hearing within two years of the date Employer filed and served the Controversion Notice.  Employer further contends Employee failed to otherwise request a hearing in a timely manner and there are no reasons to justify excusing this failure.  Employee contends he timely filed an Affidavit of Readiness for Hearing.  He alternately contends he followed advice he received from Division staff.

It is undisputed Employee filed a claim for specified benefits on June 12, 2006.  It is also undisputed Employer on July 26, 2006 filed a controversion on the prescribed form denying all benefits after June 21, 2006.  It is undisputed Employer’s denial is based upon its EME’s medical opinions.  By regulation, the day the controversion was filed is not included in the §110(c) time calculation.  8 AAC 45.063.  Furthermore, the statute refers to what happens to a controverted claim if a hearing is not requested within two years “following” the filing of a claim controversion.  Two years following the filing of Employer’s controversion is July 27, 2008.  By regulation, three days are added for mailing as Employer served its controversion on Employee by mail.  8 AAC 45.060.  It is therefore undisputed §110(c) required Employee to have filed an affidavit requesting a hearing or otherwise taken action to request a hearing or an extension of time to request a hearing no later than July 30, 2008 to avoid having his June 12,. 2006 claim dismissed.  There is, however, a major factual dispute over whether or not Employee filed a timely Affidavit of Readiness for Hearing.  To this factual issue, the statutory presumption of compensability is applied.  Sokolowski.

First, without regard to credibility Employee attaches the §120 presumption through his testimony he filed an Affidavit of Readiness for Hearing in early July 2008, which if filed would have been timely.  Employee’s testimony is adequate, minimum, relevant, threshold evidence to raise the presumption, and cause it to attach, as this is a simple, factual issue not involving any particular expertise.  Second, without regard to credibility Employer rebutted the raised presumption by demonstrating there is no copy of any July 2008 Affidavit of Readiness for Hearing produced to support Employee’s claim he filed one.  Thus, the presumption drops out and Employee must prove he filed a timely affidavit requesting a hearing, or otherwise requested a hearing or sought more time to do so.  Employee cannot by a preponderance of the evidence satisfy his burden of persuasion in this regard.

There is no evidence in either the agency’s file, or its computer database, indicating Employee ever filed an Affidavit of Readiness for Hearing before October 3, 2008.  Employer disavowed ever having received any earlier affidavit.   Though Employee is credible and adamant in his assertions, he is confused.  His inability to produce a copy of an affidavit filed before October 3, 2008 demonstrates his confusion.  He cannot meet his burden of proving he filed an Affidavit of Readiness for Hearing, otherwise requested a hearing or asked for more time to request a hearing on or before July 30, 2008.  

If the inquiry stopped here, Employee’s June 12, 2006 claim would be dismissed under §110(c) as a matter of law.  However, other factors must be considered.  First, Employee has steadfastly insisted upon an SIME from the beginning of his claim.  Employer has generally not opposed this request and eventually even provided a completed SIME form on which it stipulated to the SIME.  Decisional law has consistently held the “no progress rule” set forth in §110(c) is tolled during the period it takes to obtain an SIME report.  Aune.  Here, Employee raised the issue at the first prehearing on July 26, 2006, and followed up on his SIME thereafter.  Turpin.  As noted, Employer has not opposed the SIME and actually stipulated to it on July 6, 2010.  SIME progress has been stymied by unnecessary discovery issues, but there is no reason to depart from the Aune doctrine that pending SIME evaluations toll the two-year period set forth in §110(c).  

Furthermore, when the parties expressly stipulated to an SIME by signing the SIME form on July 6, 2010, this action amended the June 12, 2006 claim, and the amendment “related back” to the claim as it addressed the SIME clearly discussed by the parties at the first prehearing on July 26, 2006.  Consequently, if there was ever any doubt, Employee’s June 12, 2006 claim was amended to include an SIME.  Therefore, under Colrud, Employee was requesting an SIME and was in the SIME process at all times during the two-year period in question under §110(c).  Lastly, Employer has not demonstrated it is unreasonably prejudiced by the lack of an SIME at this point, and even opposed Employee’s October 3, 2008 Affidavit of Readiness for Hearing, stating the case was not yet ready for hearing.  For these reasons alone, Employer’s petition to dismiss under §110(c) will be denied as the SIME has not yet been completed.

Second, no one at the division offices specifically advised Employee the date upon which he had to file his affidavit to avoid dismissal, until well after the deadline had passed.  Though the July 26, 2006 prehearing conference summary states the general §110(c) rule, it was not until June 15, 2009 that Employee was advised as to a specific date -- July 24, 2008 -- in which to request a hearing.  By that time the deadline had passed by almost a year and the advice was too late.  Even then, the date provided was incorrect as it failed to note the date the controversion notice was filed, not the date it was signed, is the date controlling the start of the two-year period.  
AS 23.30.110(c).  It also failed to add three days to Employee’s time to request a hearing because the Controversion Notice was served by mail.  8 AAC 45.063(b).  As this error demonstrates confusion on the designee’s part as to determine the correct date, it also shows why it was incumbent upon the division in this case to properly advise Employee as to the actual date by which he had to file a hearing request, or seek more time to do so.  Bohlmann.

Furthermore, though confused as to the dates, possibly because of effects from his stroke, Employee credibly explained he got information from a Division staffer advising him he still had time to file.  This supports an inference Employee may have been inadvertently mislead through inaccurate information provided by the division’s staff on one or more occasions.  Under these circumstances, it is unfair to dismiss Employee’s claim where his duty to request a hearing has been tolled by his SIME request, and it appears he got incorrect information from Division staff, and staff failed to adequately advise him as to the specific date on which he had to file his Affidavit of Readiness for Hearing.  Employer’s petition to dismiss will be denied.

The parties are encouraged to consider mediating this case.  For more information, the parties may raise mediation at the next prehearing conference.

CONCLUSION OF LAW

Employee’s June 12, 2006 claim shall not be dismissed under AS 23.30.110(c).
ORDER

Employer’s April 10, 2009 petition to dismiss under AS 23.30.110(c) is denied.

Dated in Anchorage, Alaska on February 28, 2012.
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PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of WADE E. WARINER employee/applicant v. CHUGACH SUPPORT SERVICES, INC., employer; ZURICH AMERICAN INSURANCE COMPANY AND NOVA PRO RISK SOLUTIONS (f/k/a WARD NORTH AMERICA), insurer/defendants; Case No. 200522520; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on February 28, 2012.
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