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ALASKA WORKERS' COMPENSATION BOARD


         P.O. Box 115512

Juneau, Alaska 99811-5512

	WADE E. WARINER,

                                           Employee, 

                                                Applicant,

                                                   v. 

CHUGACH SUPPORT SERVICES, INC., 

                                           Employer,

                                                and

ZURICH AMERICAN INSURANCE 

COMPANY And NOVAPRO RISK 

SOLUTIONS (f/k/a WARD NORTH 

AMERICA),

                                           Insurer/Adjuster,

                                                 Defendants.
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)
	DECISION AND ORDER

ON MODIFICATION &

INTERLOCUTORY DECISION 

AND ORDER

AWCB Case No. 200522520
AWCB Decision No. 12-0040

Filed with AWCB Anchorage, Alaska

on March 2, 2012


Chugach Support Services’ (Employer) oral, February 29, 2012 petition for modification of Wariner v. Chugach Support Services, AWCB Decision No. 12-0035 (February 28, 2010) (Wariner IV) and Wade Wariner’s (Employee) oral, February 29, 2012 request for an order for a second independent medical evaluation (SIME) were heard on February 29, 2012, in Anchorage, Alaska.  Attorney Chancy Croft appeared and represented Employee.  Attorney Vicki Paddock appeared and represented Employer and its workers’ compensation insurance carrier.  There were no witnesses.  The record closed on February 29, 2012.

The sole issue for the February 29, 2012 hearing was to be “whether the SIME should proceed before the D&O from the last hearing is issued” (Prehearing Conference Summary, February 8, 2012).  However, at hearing the parties raised two new issues not included in the controlling February 8, 2012 Prehearing Conference Summary.  8 AAC 45.070(g).  At the designated chairman’s inquiry at the February 29, 2012 hearing, the parties waived their right to notice under Simon v. Alaska Wood Products, 633 P.2d 252 (Alaska 1981) and Hope v. Alcan Electric, AWCAC Decision No. 112 (July 1, 2009) that these issues would be heard and decided.  8 AAC 45.050(f).  Given the parties’ express, notice waiver and to ensure the quick, efficient, fair, and predictable delivery of benefits to Employee, if appropriate, at a reasonable cost to Employer, to make process and procedure as summary and simple as possible, and to best ascertain the parties’ rights, this decision addresses Employer’s oral request for modification of Wariner IV, and Employee’s request for an order moving the SIME process forward.  AS 23.30.001(1); 
AS 23.30.005(h); AS 23.30.095(k); AS 23.30.130(a); AS 23.30.135(a).

SUMMARY OF DECISIONS

Wariner v. Chugach Support Services, Inc., AWCB Decision No. 09-0158 (October 13, 2009), (Wariner I) addressed Employer’s March 13, 2009 petition to compel discovery or, in the alternative, to dismiss Employee’s claim under AS 23.30.108(c), and addressed Employer’s March 13, 2009 petition requesting a continuance of the July 14, 2009 hearing.  Wariner I ordered Employee to attend a deposition on August 21, 2009, granted Employee’s request for a protective order on mental health records, ordered Employee to sign and deliver appropriately modified releases and denied Employer’s petition to dismiss under AS 23.30.108(c).  

Wariner v. Chugach Support Services, Inc., AWCB Decision No. 09-0169 (November 10, 2009) (Wariner II) granted reconsideration of Wariner I on Employer’s motion for limited reconsideration of mental health and employment records release issues, and directed a prehearing conference be set for oral argument on Employer’s petition.  Employer contended Employee placed his mental health at issue; Employee contended any mental health releases should be limited in time.

Wariner v. Chugach Support Services, Inc., AWCB Decision No. 10-075 (April 29, 2010) (Wariner III) addressed these mental health and employment records release issues and ordered Employee to sign the proposed mental health releases with a limitation of 1969 to present; ordered Employee to sign an employment records release for records from 1995 to present; and ordered a prehearing conference to address Employee’s continuing request for a second independent medical evaluation (SIME).

Wariner v. Chugach Support Services, AWCB Decision No. 12-0035 (February 28, 2012) (Wariner IV) declined to dismiss Employee’s June 12, 2006 claim because it found Employee had requested an SIME from at least as early as July 26, 2006, and was in the SIME process thereafter.  Aune v. Eastwood, Inc., AWCB Decision No. 01-0259 (December 19, 2009).  Wariner IV also held the parties’ July 6, 2010 stipulation for an SIME related back to Employee’s June 12, 2006 claim, thus placing Employee’s case in the SIME process from the claim’s inception.  Lastly, Wariner IV concluded the division failed to meet its duty to advise Employee how to perfect his claim and, given the uncertainty surrounding the pending SIME, failed to inform him of a specific date by which he had to file an Affidavit of Readiness for Hearing to avoid claim dismissal, until long after the time had arguably expired.  Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963); Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009).

ISSUES

Employer contends Wariner IV made a mistake in its determination of fact under 
AS 23.30.130(a) by stating in Finding of Fact 48 Employer had stipulated to using Thomas Gritzka, M.D., for the SIME.  It contends a subsequent letter to the prehearing designee corrected this error and clarified Employer did not stipulate to Dr. Gritzka’s appointment as SIME physician.  Employer seeks an order modifying Wariner IV to correct this error and contends the SIME process should proceed but the SIME physician should be selected through the normal selection process.

Employee contends nothing in the law prohibits a designee from making a specific assignment to a particular SIME physician, but acknowledges Employer’s clarifying letter.  Nevertheless, Employee is not as concerned with who does the SIME, as he is with it occurring promptly.  

1) Shall Finding of Fact 48 in Wariner IV be modified?

Employee contends he is entitled to an order for an SIME.  He contends he requested an SIME over five years ago, the parties stipulated to one, but little has occurred to move the process forward, in contravention of AS 23.30.001(1), which requires quick and efficient claim processing.   He requests an order for an SIME.

Employer contends it may seek appellate review of Wariner IV, but in the meantime, the SIME should move forward subject to any stay which may issue from the Alaska Workers’ Compensation Appeals Commission.  Employer contends the SIME physician selection should follow the division’s rotating selection process.

2) Shall an SIME be ordered, and if so, by what method should the physician be selected?
FINDINGS OF FACT

All factual findings from Wariner I through Wariner IV are incorporated here by reference.  A review of the relevant administrative record establishes the following additional or otherwise relevant facts and factual conclusions by a preponderance of the evidence:

1) On October 14, 2005, James Eule, M.D., evaluated Employee and noted he was asymptomatic prior to his work injury, had been off work for three weeks without significant improvement, was totally disabled, needed physical therapy and was scheduled for reevaluation on December 15, 2005 (chart note, J. Eule, October 14, 2005). 

2) On October 31, 2005, Amber Lawton, claims adjuster for Ward Strategic Claims Solutions, sent a letter to Dr. Eule inquiring: (1) whether the work injury was a substantial factor; (2) whether Employee had a preexisting condition; (3) if so, was it aggravated, accelerated, or exacerbated by the work injury; (4) if so was it temporary or permanent; (5) whether Employee had reached pre-injury status; (6) if not, when would he reach pre-injury status; and (7) seeking recommendations for treatment (letter from A. Lawton to J. Eule, October 31, 2005).

3) On November 8, 2005, Dr. Eule replied stating: (1) the work injury was a substantial factor; (2) the employee had a preexisting condition; (3) it was aggravated, accelerated or exacerbated by the work injury; (4) but whether it was temporary or permanent was to be determined; (5) Employee had not reached pre-injury status; (6) but was expected to in six to twelve weeks; and (7) prescribed physical therapy as treatment (handwritten responses added by Dr. Eule, November 8, 2005).

4) On June 21, 2006, Marilyn Yodlowski, M.D., evaluated Employee for an employer’s medical evaluation (EME) and noted Employee stated he “threw his back out from heavy lifting” in 1971.  Dr. Yodlowski opined Employee had a significant preexisting thoracolumbar scoliosis, and diffuse degenerative changes throughout the thoracic and lumbosacral spine.  She further stated there was no indication Employee’s chest wall contusion from his fall at work in any way accelerated, exacerbated or aggravated preexisting scoliosis or degenerative spine disease.  Dr. Yodlowski stated the work injury was not a substantial factor in his current treatment, and his chest wall contusion would have completely resolved in three months from the date of injury.  She maintained the fall at work had no effect on progression of Employee’s preexisting scoliosis and degenerative disc disease, any treatment past three months after the injury date was related to preexisting conditions and not the work injury, and Employee was medically stable, with no ratable impairment from the work injury (EME report, Dr. Yodlowski, June 21, 2006).

5) As of June 21, 2006, there were significant medical disputes over “causation” and “the amount and efficacy of the continuance of or necessity of treatment” between attending physician Dr. Eule and EME Dr. Yodlowski, which an SIME would aid in resolving (observations).

6) On July 26, 2006, the parties appeared at a prehearing conference and the parties and Board designee discussed Employer’s controversion based on Dr. Yodlowski’s EME report, and the designee “explained the SIME process to Mr. Wariner” (Prehearing Conference Summary, July 26, 2006).  

7) Wariner IV found this SIME discussion at the July 26, 2006 prehearing conference was adequate to conclude Employee was requesting an SIME as of July 26, 2006 (Wariner IV at 6).

8) On October 5, 2006, Dr. Eule opined the work injury may have made Employee’s preexisting condition worse (Chart note, Dr. Eule, October 5, 2006).

9) On January 20, 2009, SIME was included on a Prehearing Conference Summary as a listed issue (Prehearing Conference Summary, January 20, 2009).

10) The SIME issue remained on various Prehearing Conference Summaries over ensuing years, with some SIME processing occurring but no specific order from a Board designee actually directing the SIME to occur (see, e.g., Prehearing Conference Summaries, April 28, 2009; June 15, 2009; June 30, 2009; January 12, 2010; July 6, 2010; September 15, 2010; November 29, 2010; March 17, 2011; June 9, 2011; July 14, 2011; January 12, 2012; and February 8, 2012).

11) On April 29, 2010, Wariner III directed a prehearing be established to address Employee’s “continuing request for an SIME” (Wariner III at 13).

12) On July 6, 2010, the parties at prehearing stipulated in writing to an SIME and signed a form prepared by Employer’s counsel.  This form includes a box, which Employer checked, which states “[t]his form amends the issues in an active application . . . filed by a party.”  The parties stipulated to an SIME on “Causation,” “Treatment,” and stipulated to have non-SIME issues including “Degree of Impairment,” “Functional Capacity,” and “Medical Stability” also addressed.  The parties stipulated to an “orthopedic surgeon” to perform the SIME (Prehearing Conference Summary, July 6, 2010; SIME Form, July 6, 2010).

13) Wariner IV found on September 15, 2010, the parties stipulated to Thomas Gritzka, M.D., to perform the SIME and set deadlines for submitting medical records and questions for Dr. Gritzka (Wariner IV at 10, finding 48).

14) On September 21, 2010, Employer filed a timely objection to the September 15, 2010 Prehearing Conference Summary and stated:

I write to object to the summary for the conference held on September 15, 2010.  It indicates that I did not object to . . . Dr. Gritzka. . . .  I recall that I did object, by indicating that the employer would not agree to permit a selection of a specific physician, and then insisted that the evaluation should be conducted by the first available orthopedist on the board’s panel. . . . (letter, September 20, 2010).

15) Wariner IV, Finding of Fact 48 made a mistake, because Employer did not stipulate to using Dr. Gritzka for the SIME (observations).

16) On February 1, 2011, the parties agreed to continue the February 8, 2011 hearing because Employee had suffered a stroke (Prehearing Conference Summary, February 1, 2011).

17) Progress on Employee’s claim was delayed in part because of continuing discovery disputes, Employee’s stroke, and Employee’s wife’s cancer, which interfered with her ability to assist him as his former, non-attorney representative (record; observations).  

18) On September 15, 2011, attorney Chancy Croft entered an appearance on Employee’s behalf (Entry of Appearance, September 15, 2011).

19) On January 12, 2012, attorney Chancy Croft appeared on Employee’s behalf at a prehearing conference to advance the SIME’s progress.  Employer preferred waiting for Wariner IV before proceeding with the SIME, reasoning Wariner IV may render the SIME moot (Prehearing Conference Summary, January 12, 2012).

20) On February 8, 2012, Employee through Mr. Croft requested the SIME move forward over Employer’s objection.  The designee declined to rule on the issue citing a lack of authority and set the matter for hearing on February 29, 2012.  The sole issue was whether the SIME should proceed before Wariner IV was issued (Prehearing Conference Summary, February 8, 2012).

21) On February 28, 2012, Wariner IV issued.  It did not render the SIME issue moot (Wariner IV at 26).

22) On February 29, 2012, the parties appeared through counsel at hearing and raised two issues not set for this hearing (record).

23) The parties at hearing waived their rights to notice of these issues being addressed and decided and made their arguments (id.).

24) Unusual and extenuating circumstances exist in this case to justify going beyond the issue listed for hearing, as the parties have been trying to get an SIME done since July 2006 (experience, judgment, observations).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.
The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

AS 23.30.095. Medical treatments, services, and examinations. . . .
. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted”(quoting O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)).  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  

 In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.   George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Section 130 confers continuing jurisdiction over workers’ compensation matters (id.)  

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  “We hold that under Alaska’s . . . compensation provisions there is no limitation as to the type of fact coming within the ambit of the statutory ‘mistake in its determination of a fact’ review criterion.  More particularly, under 
AS 23.30.130(a), the Board has the authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.”  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  Lynn adopted language from Jarka Corp. v. Hughes, 299 F.2d 534, 537 (2d Cir. 1962), which said:

In order to modify a previous order on the theory of mistake, a new order should make it clear that it is doing so, should review the evidence of the first hearing and should indicate in what respect the first order was mistaken -- whether in the inaccuracy of the evidence, in the impropriety of the inferences drawn from it, or, as may be true in the present case, because of the impossibility of detecting the existence of the particular condition at the time of the earlier order.

Lynn also cited from a U.S. Supreme Court case construing language from the almost identical provision in the Longshoremen’s and Harbor Workers’ Compensation Act, which noted: “We find nothing in this legislative history to support the respondent’s argument that a ‘determination of fact’ means only some determinations of fact and not others.”  Lynn, 453 P.2d at 483; citing Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968), rehearing denied, 391 U.S. 929 (1968).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Lynn 453 P.2d at 484-85.  “Substantial evidence” is defined as such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.050.  Pleadings. (a)  A person may start a proceeding before the board by filing a written claim or petition.

(b) Claims and petitions. 

. . .

(e) Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .
(f) Stipulations.

. . .

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order. . . .

In Schmidt v. Beeson Plumbing & Heating, Inc., 869 P.2d 1170, 1176 (Alaska 1994), the Alaska Supreme Court said: “Parties may amend pleadings ‘at any time before award upon such terms as the board or its designee directs.’  8 AAC 45.050(e).  Moreover, the summaries of the prehearing conferences, not the pleadings, control the subsequent course of the suit.”

8 AAC 45.070.  Hearings. . . . 
. . .
(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing. . . .

The Alaska Supreme Court held the board’s authority to hear and determine questions in respect to a claim is “limited to the questions raised by the parties or by the agency upon notice duly given to the parties.”  Simon v. Alaska Wood Products, 633 P.2d 252, 256 (Alaska 1981).  The board has discretion to raise questions sua sponte with sufficient notice to the parties.  Summers v. Korobkin Constr., 814 P.2d 1369, 1372 n. 6 (Alaska 1991).  But, absent findings of “unusual and extenuating circumstances,” the board is limited to deciding the issues delineated in the prehearing conference, and, when such “unusual and extenuating circumstances” require the board to address other issues, sufficient notice must be given to the parties.  Hope v. Alcan Electric, AWCAC Decision No. 112, at 5 (July 1, 2009).

8 AAC 45.092. Selection of an independent medical examiner. (a) The board will maintain a list of physicians’ names for second independent medical evaluations. . . 

. . .

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095 (k), the board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation.  The board or its designee will consider these factors in the following order in selecting the physician: 

(1) the nature and extent of the employee’s injuries; 

(2) the physician’s specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the employee; 

(4) the physician’s experience in treating injured workers in this state or another state; 

(5) the physician’s impartiality; and 

(6) the proximity of the physician to the employee’s geographic location. 

ANALYSIS

1) Shall Finding of Fact 48 in Wariner IV be modified?

Employer’s September 20, 2010 letter to the designee clearly and timely clarified the September 15, 2010 Prehearing Conference Summary, and is substantial evidence supporting a modification.  Lindekugel.  The summary was in error when it stated Employer “did not object” to Dr. Gritzka performing the SIME.  The designee inadvertently drew an incorrect inference from comments made by Employer’s counsel.  Lynn.  Employer did object in that Employer refused to agree to a specific doctor.  Employee’s main concern is to move the SIME forward with alacrity.  He did not strenuously oppose Employer’s oral petition to modify Finding of Fact 48.  As there appears to be a mistake in Wariner IV’s Finding of Fact 48, Employer’s oral petition for modification will be granted and Wariner IV’s Finding of Fact 48 will be modified and corrected.  AS 23.30.130.  Rodgers; Lindekugel; Lynn.

2) Shall an SIME be ordered, and if so, by what method should the physician be selected?
Wariner IV found there are significant medical disputes between Employee’s attending physician and Employer’s EME.  AS 23.30.095(k).  No party has challenged this finding.  AS 23.30.130.  Furthermore, the parties stipulated to an SIME, so the normal review to determine if an SIME is required is not necessary.  8 AAC 45.070(f).  Notwithstanding the parties’ stipulation, the record reflects significant medical disputes, and an SIME including areas of medical inquiry not currently in dispute, i.e., non-SIME issues, would assist in resolving this matter.  Most of the preparation work for the SIME has already been accomplished.  

This case has been delayed by discovery disputes, illness of both Employee and his former, non-attorney representative, Employer’s petitions to dismiss on various grounds, and continuances.  Consequently, the SIME process became stalled.  As neither party has attempted to be relieved from the terms of their SIME stipulation, there is no reason to delay the SIME further.  
AS 23.30.001.  Gordon.

Accordingly, an SIME will be ordered.  A prehearing conference will be ordered at the next mutually available date so the parties can update Employee’s medical records, provide SIME questions and determine if there are any additional issues the SIME should address.  The designee will be directed to arrange for the SIME forthwith.  AS 23.30.001(1).

As for Dr. Gritzka, since the parties did not stipulate to him, neither Dr. Gritzka nor any other SIME doctor has been selected to perform this evaluation.  Unless the parties otherwise stipulate to an SIME doctor, an orthopedic surgeon will be selected by the appropriate designee in conformance with the division’s policy for selecting SIME doctors from the authorized list.  The designee will be directed to use her discretion and the selection criteria set forth in 8 AAC 45.092(e).

CONCLUSIONS OF LAW

1) Finding of Fact 48 in Wariner IV will be modified.

2) An SIME will be ordered, and the physician will be chosen by the designee using the normal method for selecting an SIME physician.
ORDERS

1) Employer’s February 29, 2012 oral petition to modify Wariner IV’s Finding of Fact 48 is granted.

2) Wariner IV’s Finding of Fact 48 is modified and the portion of it stating the parties agreed to Dr. Gritzka as the SIME is stricken as incorrect.  In all other respects Finding of Fact 48 and Wariner IV remain in full effect.

3) Employee’s February 29, 2012 oral petition for an order for an SIME is granted.

4) A prehearing conference is ordered at the next mutually available date.  The parties are directed to update Employee’s medical records if necessary, provide SIME questions if necessary, and determine if there are any additional issues the SIME should address.

5) Unless the parties otherwise stipulate to an SIME doctor, the orthopedic surgeon will be selected by the appropriate designee in conformance with the division’s policy for selecting SIME doctors from the authorized list.  

6) The designee shall use her discretion and the normal selection process, including the criteria set forth in 8 AAC 45.092(e).

7) The designee shall arrange for the SIME forthwith.

Dated in Anchorage, Alaska on March 2, 2012.
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PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Decision and Order on Modification and Interlocutory Decision and Order in the matter of WADE E. WARINER employee/applicant v. CHUGACH SUPPORT SERVICES, INC., employer; ZURICH AMERICAN INSURANCE COMPANY AND NOVA PRO RISK SOLUTIONS (f/k/a WARD NORTH AMERICA), insurer/defendants; Case No. 200522520; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on March 2, 2012.
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