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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	NICHOLAS  LONG, 

                                               Employee, 

                                                  Applicant,

                                                   v. 

SOFT TOUCH EXPRESS, LLC,

                                               Employer,

                                                 and 

COMMERCE AND INDUSTRY INS. CO.,

                                               Insurer,

                                                  Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200906620
AWCB Decision No. 12-0043
Filed with AWCB Anchorage, Alaska

on March 6, 2012


Nicholas Long’s (Employee) and Soft Touch Express’ (Employer), joint request for approval of their Compromise & Release (C&R) was heard on February 8, 2012, in Anchorage, Alaska.  Employee appeared by telephone, represented himself and testified.  Attorney Krista Schwarting appeared and represented Employer and its workers’ compensation insurer.  The record closed on February 8, 2012.  This decision examines the oral order denying the proposed C&R as not being in Employee’s best interest and memorializes the oral order in the event a party wants to appeal.


ISSUES
Employee contends his settlement agreement should be approved, because he could use an extra $5,000.00.  He further contends he will refuse to attend any more employer medical evaluation (EME) appointments because the doctors treat him poorly and take away his self-respect.  Consequently, as he expects he will be cut off from benefits once he refuses to attend any future EME, he contends it is better he gets something now than nothing later.  He contends the adjuster is not a nice person and he would rather not have to deal with any of these people in the future.

Employer contends it paid all benefits to which Employee is entitled.  Therefore, it contends the only remaining benefit is medical care and, because Employee has refused to undergo recommended surgery, there really is no other medical care to which he could be entitled.  Therefore, it too seeks approval of the parties’ C&R.

Was the oral order denying the parties’ C&R correct?


FINDINGS OF FACT 
Evaluation of the hearing record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On May 2, 2009, Employee at age 26 fell at work when he tripped over a grate, twisted, landed on his left side and injured his low back (Emergency Room Report, May 2, 2009).

2) On June 11, 2009, Employee saw Eric Kohler, M.D., on referral from his attending physician.  Dr. Kohler noted Employee suffered a herniated disc at L5-S1 and had significant, nerve root irritation in several dermatomal distributions.  Among other things, Dr. Kohler suggested microdiscectomy at L5-S1 and possible lateral recess decompression at L4-5 on the left, if Employee’s symptoms did not improve with conservative care (chart note, June 11, 2009).

3) On June 27, 2009, Thomas Dietrich, M.D., performed an EME on Employee.  After reviewing the records and performing a physical examination, Dr. Dietrich opined Employee had a lumbar disc protrusion at L5-S1, central and to the left, because of his May 2, 2009 work-related injury, which he stated was “the substantial cause” of the lumbar disc protrusion.  Dr. Dietrich concurred with Dr. Kohler’s treatment recommendations and noted the situation may end up in surgery but opined most people will get over this type of injury without an operation.  If, after four to six weeks of conservative management there was no improvement, he opined surgery may be a reasonable consideration.  In Dr. Dietrich’s opinion, the work-related injury remains “the substantial cause” of Employee’s need for surgery (EME report, June 27, 2009).

4) By July 2, 2009, Employee still complained of constant, aching, stabbing pain in his low back and down into his buttocks, with “pins and needles” feelings in his left foot depending upon his positioning, and some left leg weakness (chart note, July 2, 2009).

5) Employee had extensive physical therapy for his work-related injury, with little improvement (see e.g., Advanced Physical Therapy chart note, July 29, 2009).

6) On August 7, 2009, Lawrence Stinson, M.D., performed an epidural steroid injection on Employee, with minimal improvement (Surgical Procedure Note, August 7, 2009; see also Progress Note, September 3, 2009).

7) On September 11, 2009, Dr. Stinson performed another steroid injection, again with little improvement (Surgical Procedure Note, September 11, 2009).

8) On October 24, 2009, Employee saw Dr. Dietrich again for another EME.  Reiterating his prior diagnoses, Dr. Dietrich recommended referral to a surgeon for consideration of an operation, as Employee had been significantly disabled for over five months without improvement (EME report, October 24, 2009).

9) October 27, 2009, Employee reported to a physician his prior doctor opined it was likely he would need surgery.  Employee was reluctant to consider surgery because he was young and afraid something bad might happen and wanted another opinion from a back surgeon (chart note, October 27, 2009).

10) On November 17, 2009, Dr. Stinson withdrew as Employee’s physician because Employee violated his pain agreement and increased pain medication without his doctor’s approval (letter, November 17, 2009).

11) On January 19, 2010, Employee’s attending physician predicted Employee will not be able to return to any of the jobs he held at the time of his injury, or in the 10 years prior to his work-related injury subject of this claim (Occupational Description Forms, January 18, 2010).

12) On January 23, 2010, James Robinson, M.D., performed another EME on Employee, opining he had a 12% whole person permanent impairment as a result of his injury, and suggested a comprehensive pain rehabilitation program.  Dr. Robinson noted Employee adamantly refused to undergo surgery (EME report, January 23, 2010).

13) On February 9, 2010, Michael Gevaert, M.D., recommended Employee seriously consider surgery as Employee was developing increased weakness in his left lower extremity and some atrophy versus his right lower extremity.  Dr. Gevaert referred Employee to an orthopedic surgeon for a surgical consultation, and Employee agreed with this plan (chart note, February 9, 2010).

14) On February 17, 2010, Employee was found eligible for reemployment benefits (Reemployment Benefits Administrator Designee’s letter, February 17, 2010).

15) Effective February 23, 2010, Employee waived reemployment benefits and instead received a job dislocation benefit (Election to Either Receive Reemployment Benefits or Waive Reemployment Benefits and Receive a Job Dislocation Benefit Instead, February 22, 2011).

16) On April 19, 2010, Employee reported to his physician he was “financially strapped” (chart note, April 19, 2010).

17) On April 26, 2010, Employer paid Employee $26,240.00 in permanent partial impairment and job dislocation benefits (Compensation Report, April 26, 2010).

18) On November 13, 2010, Employee saw Drs. Dietrich and Robinson for another EME (EME report, November 13, 2010).

19) Both EME physicians agreed the May 2, 2009 work-related injury is “the substantial cause” of Employee’s then-current “condition” and complies with “the substantial cause” definition.  The injury remains the substantial cause of Employee’s condition.  There was no evidence of pre-existing symptoms affecting Employee’s pre-existing degenerative changes at L4-L5 and L5-S1.  They recommended no further medical care or treatment.  Specifically, the EME physicians suggested surgery is unlikely to be effective as Employee at that time had only back pain and it had been 18 months since his accident.  However, they opined the May 2, 2009 work-related injury was the substantial cause of his need for withdrawal from opioid medications.  Noting Employee had refused recommendations for surgery on numerous occasions, the EME physicians felt surgery refusal was reasonable.  They placed Employee on work restrictions including no lifting greater than 35 pounds occasionally and 25 pounds frequently, for “a year or two.” Lastly, the EME doctors concluded the most reasonable explanation for Employee’s back and leg symptoms is the May 2, 2009 work-related injury (id.).

20) On November 15, 2010, Thomas Grissom, M.D., recommended epidural steroid injections and possibly diagnostic medial branch blocks prior to recommending surgery to address Employee’s continued lumbar complaints (Progress Note, November 15, 2010).

21) On February 21, 2011, Dr. Grissom recommended a provocative discography at L4-5 and L5-S1 with intent to determine whether a lumbar endoscopic discectomy would improve Employee’s symptoms long-term (chart note, February 21, 2011).

22) On September 9, 2011, Employee was diagnosed with lumbar radiculopathy, was noted to be in tears through most of the examination and found to have “annular disruption in the left paracentral area at L4-L5 with contained disk herniation as well as at L5-S1 with probably chemical irritation of the sinuvertebral nerves innervating the discs at both levels.”  Employee also had facet arthropathy by both physical examination and magnetic resonance imaging (MRI) scan findings at L4-L5 and L5-S1.  Lastly, Employee was found to have right ulnar neuropathy secondary to probable neuropraxia at the time of his fall (Chelsea Sloanes, PA-C, September 9, 2011).

23) As of September 9, 2011, Employee had severe back pain and knew he was physically addicted to narcotics he was taking as a result of this injury, and was feeling withdrawal effects in addition to his pain.  The pain in Employee’s lumbar region radiated down his left leg (id.).

24) On September 21, 2011, Employee was assessed with having lumbar radiculopathy (chart note, September 21, 2011).

25) The work-related conditions with which Employee has been diagnosed are serious medical conditions (observations, experience, judgment, peculiar facts of the case and inferences drawn from all the above).
26) On January 20, 2012, the board received a C&R signed by all parties (C&R, signed January 17, 2012 and January 20, 2012).

27) On January 24, 2012, two panel members reviewed the C& R, denied it because Employee was not represented by an attorney, had been recommended for surgery, and was waiving his right to all benefits including future medical care, and advised the parties they could request a C&R hearing (letter, January 24, 2012).

28) Employee has never filed a claim for benefits in this case (record).

29) Employee was still not represented by an attorney at hearing (id.).

30) Employee’s current mailing address is 3372 Sharon Road, North Pole, Alaska 99705 (Long).

31) On February 8, 2012, Employee stated he had money in his bank account and can pursue surgery if he ever needs it (id.).

32) “Money is tight” but not “that tight” for Employee and his family (id.).

33) Employee currently does not plan to see any doctors for his work-related injury, or to ever have surgery for it (id.).

34) He “believes in karma” and is not a greedy person (id.).

35) Employee has done research and determined the surgery for which he has been recommended costs between $14,000.00 and $22,000.00.  There’s a 50% chance of being “fine” following the surgery and a 50% chance of “not being able to walk upright again,” according to Employee’s research and people to whom he has spoken who have had the surgery (id.).

36) The panel members do not concur with Employee’s estimates of costs to treat his work-related condition, and believe his estimates are far too low (experience).

37) Employee understands if he has surgery some day for his work-related injury, and the result is poor, all complications resulting from the surgery would ordinarily be covered by his workers’ compensation insurance, if he has not all his rights (Long).

38) Employee returned to work “of and on” following his injury, but was not working at the time of hearing because he had been caring for his ailing father (id.).

39) Employee suggested the proposed settlement (Long).

40) The parties’ agreement contemplated paying Employee $5,440.00 in exchange for a full release of all benefits under the Act (id.; C&R at 6).

41) The $440.00 portion of the settlement funds is reimbursement for Employee’s out-of pocket expenses for doctor’s visits in another state (Long).

42) Employee understands he probably cannot come back and undo, change or vacate his settlement agreement if the board approved it and his condition and symptoms turned out to be much worse than he expected (id.).

43) The only way Employee would ever have back surgery is if his pain became “worse than it ever became” following his injury, and Employee claimed his doctors told him the pain was the worst it was ever going to be 10 minutes after his injury first occurred (id.).

44) Employee is not worried about anything and knows he is not going to ever hurt his back again (id.).

45) While initially treating for this injury, Employee was unaware some of his medications were addictive narcotics, which caused him to cry occasionally when visiting medical providers (id.).

46) Employee conceded he was addicted at one point to prescription narcotics he received because of this injury (id.).

47) When asked why this settlement, which waived his right to future medical care, was in his best interest, Employee thought for a few moments and said “you know what, I don’t know” (id.).

48) Employee then pondered aloud whether it might be a good idea to just retain his future right to all the benefits he was releasing “just in case” his situation got worse (id.).

49) After some thought, Employee next responded “$5,000.00 would help me” (id.). 

50) In Employee’s view, not having to go to another EME would almost be worth him paying Employer (id.).

51) Employee would rather not go to another EME and would rather not have to hassle with medical providers who will not see him because his is a workers’ compensation case (id.).

52) If a settlement agreement is not approved, Employee believes he will probably be found “in default” because he will not go to another EME (id.).

53) Employee’s wife, through Employee, noted another good reason to settle is because in their view adjuster Sherrie Arbuckle “is not a very nice person” (id.).

54) Upon recently returning to Alaska, Employee’s wife reportedly left her purse on the ferry the couple rode to Alaska.  Inside Employee’s wife’s purse was Employee’s medication and a prescription for additional medication (id.).

55) Employee had recently gone to the emergency room as a result of losing his medication on the ferry, and Employer agreed to pay for this emergency room visit, assuming it was related to his injury (id.; hearing statements of Employer’s counsel).

56) Employee initially testified he had difficulty finding a doctor in Oregon, and later stated he had no problem finding a doctor in Oregon (Long).

57) According to Employee, Employer’s EME doctors have taken his self-respect from him, and no amount of money Employer would pay him could compensate him for that (id.).

58) Notwithstanding the searching questions Employee was asked at hearing, he still wanted the board to approve the settlement, but would understand if the board declined to approve it (id.).

59) The panel deliberated for approximately 13 minutes before making a decision (record).

60) When the panel went back on the record, Employee advised Employer’s counsel he had additional out-of-pocket expenses for which he wanted to be reimbursed (id.).

61) Employer through counsel agreed to reimburse Employee for these expenses if it could determine they were work-related (id.).

62) The panel declined to approve the C&R, finding it was not in Employee’s best interest (record).

63) Employee could not understand how this settlement would not be in his best interest, as he determined in advance he would never attend another EME and would therefore be cut off from all benefits anyway (Long).

64) The designated chair explained to Employee how a refusal to attend an EME could affect his right to receive benefits (record).
65) Employee is certain he will never have symptoms in his back from his work-related injury for which he will need medical care (id.).
66) Employee did not explain how or why his chronic, well-documented symptoms, which indisputably arose from his work-related injury, had dissipated by the time of hearing (id.; observations).
67) Employee has an unrealistic view of the possibility he will need additional medical care, and the potential consequences of further medical care and medication use (observations, experience, judgment, peculiar facts of the case and inferences drawn from all the above).
68) Employee agreed the panel’s decision was legally correct, and understood the result (Long).

69) After Employee expressed his feelings about the settlement and the panel’s oral decision, he asked if the panel wanted time to re-deliberate.  After inquiry, the designated chairman advised Employee all panel members agreed they did not wish to re-deliberate on the settlement agreement (record).

70) Given Employee’s objections to the panel’s decision, and his lengthy post-decision arguments, the panel found it best to modify procedural requirements of 8 AAC 45.160(d)(2)(A)(ii) to dispense with the requirement a party request a written decision and order memorializing the oral order declining approval of the C&R, so any party could seek appellate review (id.).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  A factual finding reasonable persons could make is, “as are all subjective determinations, the most difficult to support.”  However, there is no reason to suppose Board members who make findings are either irrational or arbitrary.  That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id. at 534).  

AS 23.30.005. Alaska Workers’ Compensation Board. . . .

. . .

(h) The department shall adopt rules for all panels. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. A lump-sum settlement may be approved when it appears to be to the best interest of the employee or beneficiary or beneficiaries. 

AS 23.30.095. Medical treatments, services, and examinations. (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, . . . .

AS 23.30.097. Fees for medical treatment and services. (a) All fees and other charges for medical treatment or service are subject to regulation by the board consistent with this section. . . .

. . .

(f) An employee may not be required to pay a fee or charge for medical treatment or service provided under this chapter.
AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

8 AAC 45.160. Agreed settlements. (a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability.  A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee’s beneficiaries.  The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board’s independent medical examiner.  If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner’s report is received by the board.

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.


(c) Every agreed settlement must conform strictly to the requirements of 
AS 23.30.012 and, in addition, must

(1) be accompanied by all medical reports in the parties’ possession, except that, if a medical summary has been filed, only those medical reports not listed on the summary must accompany the agreed-upon settlement;

(2) include a written statement showing the employee’s age and occupation on the date of injury, whether and when the employee has returned to work, and the nature of employment;

(3) report full information concerning the employee’s wages or earning capacity;

(4) state in detail the parties’ respective claims;

(5) state the attorney’s fee arrangement between the employee or his beneficiaries and the attorney, including the total amount of fees to be paid;

(6) itemize in detail all compensation previously paid on the claim with specific dates, types, amounts, rates, and periods covered by all past payments;

(7) include a written statement from all parties and their representative that

(8) contain other information the board may from time to time require.

(d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board’s case file to determine 

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012 ; and 

(2) if the board finds the agreed settlement 

(A) is in the employee’s best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110 (e); or 

(B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee’s best interest or if the board finds that the agreed settlement is not in the employee’s best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board’s discretion, inform the parties 

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or 

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; to ask for a hearing under this paragraph, a party may write to the board or telephone the division; an affidavit of readiness for hearing is not required; the procedures in 8 AAC 45.070 and 8 AAC 45.074 do not apply to a hearing under this subparagraph unless a party requests a hearing by filing an affidavit of readiness for hearing.  If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee’s best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); the evidence is insufficient to determine whether the agreed settlement appears to be in the employee’s best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee’s best interest, the board will deny approval of the agreed settlement; the board will not prepare a written decision and order containing findings of fact and conclusions of law unless, within 30 days after the board’s notification, a party files with the board a written request for findings of fact and conclusions of law together with the opposing party’s written agreement to the request.

(e) An agreed settlement in which the employee waives medical benefits . . . is presumed not in the employee’s best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee’s best interest. . . .

In Clark v. Municipality of Anchorage, 777 P.2d 1159, (Alaska 1989) the Alaska Supreme Court directed the board to carefully examine proposed settlement agreements, noting courts treat workers’ compensation settlement agreements differently than they do a simple tort liability release.  Clark noted under AS 23.30.012, approved settlement agreements “have the same legal effect as [Board] awards, except they are more difficult to set aside.”  Citing, Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158 (Alaska 1993).  Because of this instruction, settlement agreements are closely scrutinized prior to approval.  See, e.g., Kline v. Swansons, AWCB Decision No. 00-0094 (May 11, 2000), Austin v. STS Services, et al., AWCB Decision No. 99-0014 (January 20, 1999), Viens v. Locate Call Center of Alaska, AWCB Decision No. 98-0013 (January 20, 1998), Costlow v. State of Alaska, D.P.S., AWCB Decision No. 93-0074 (March 25, 1993).   
In considering a proposed settlement agreement, the fact-finder must find evidence to overcome the presumption that any waiver of future medical benefits or a lump sum settlement contravenes the employee’s best interest.  This requirement derives, in part, from AS 23.30.135, which places an affirmative duty on the board to determine the parties’ rights.  Although an employee’s belief a settlement agreement is in his best interest is not controlling, the employee’s position is considered.  See, e.g., Kline v. Swanson, AWCB Decision No. 00-0094, at 4.  

8 AAC 45.195. Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

Was the oral order denying the parties’ C&R correct?

The regulations normally do not provide for a written decision and order in cases where a settlement agreement is not approved at hearing, unless a party files “a written request for findings of fact and conclusions of law,” and the opposing party submits its “written agreement to the request.”  8 AAC 45.160(d)(2)(B)(ii).  However, in this instance, in light of the legislature’s intent to make process and procedure in these cases as summary and simple as possible, and to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Employee at a reasonable cost to Employer, the regulation will be modified and a decision will be issued examining and memorializing the oral order declining to approve the C&R.  AS 23.30.001; AS 23.30.005(h); 
8 AAC 45.195.  This summary and simple procedure allows the panel to perform its investigation and inquiry and conduct its hearing in the manner by which it may best ascertain the parties’ rights.  It also provides the parties with an analysis as to why the C&R was not approved, in case either or both parties choose to seek appellate review.

Both statutory and decisional law require close scrutiny of settlement agreements in cases where the injured worker is not represented by an attorney licensed to practice law in Alaska, and where the injured worker waives his right to medical benefits.  AS 23.30.012(a); Clark.  Both factors are present here.  Employee is not represented by counsel and he is, under the terms of the proposed settlement agreement, waiving his right to all benefits under the Act, including medical benefits.  The law further provides waiver of medical care is presumed “not in the employee’s best interest” and a settlement agreement waiving medical care will not be approved absent a showing by a preponderance of the evidence the waiver is “in the employee’s best interest.”  8 AAC 45.160(d)(2)(A).

The hearing giving rise to this decision began as a joint request for approval of the parties’ settlement agreement.  However, Employee vacillated during his hearing presentation between requesting approval and requesting additional concessions from Employer, such as reimbursement for newly raised out-of-pocket medical expenses.  Though Employer agreed to cover these additional expenses not previously addressed in the C&R, Employee and Employer failed to convince the panel by a preponderance of the evidence this settlement was in Employee’s best interest.  

Employee’s strong belief in “karma,” i.e., fate, luck or destiny in respect to his work-related injury and its future course, is not comforting or persuasive.  When asked initially why he believed this settlement agreement was in his best interest, Employee candidly responded: “You know what, I don’t know.”  Employee then mused aloud whether it might be better for him to retain his right to the various benefits he was waiving in the settlement agreement, “just in case” his situation became worse and lumbar surgery became a reality.  Other reasons Employee offered to support his request for approval of this C&R included the fact he could use an extra $5,000.00, the adjuster in his view was “not a nice person,” he did not wish to return to another EME under any circumstances, which would result in his benefits being suspended and forfeited in his view, and he was certain he would never hurt his back again nor would he ever need additional medical care for his back.  These are simply not compelling enough reasons to overcome the presumption that this C&R is not in Employee’s best interest.

By contrast, the medical records document chronic lumbar and left leg symptoms.  No medical evidence disputes the fact the work-related injury is “the substantial cause” of Employee’s “condition,” much less his need for medical treatment.  Nearly all the medical providers have noted Employee’s condition includes “radiculopathy,” a serious medical complication often found with lumbar disc injuries.  Employee’s MRI scan shows he has one or more herniated discs in his lumbar spine.  Several physicians recommended lumbar surgery, which understandably Employee is reluctant to undergo.  Nevertheless, Employee has an unrealistic view of the reality of his situation and the possibility, if not probability, of additional complications from his low back injury as time passes.  Employee’s conceded previous addiction to prescription medicine causes further concerns.  Should Employee’s symptoms increase following a settlement, and he cannot otherwise obtain adequate treatment for lack or funds, he may necessarily rely upon prescription medications, which may cause a relapse of his addiction.  As the proposed settlement waives Employee’s right to all medical care for this injury, physical therapy, injections, spinal stimulators, implantable pain pumps and of course corrective surgery are all ruled out, leaving Employee with little recourse to address any future symptoms, other than medications, to which he has already demonstrated an addictive dependence.  Employee and Employer have also failed to demonstrate why Employee, or some public assistance source, should be required to pay for any and all future medical care for this concededly work-related injury.  AS 23.30.097.

Furthermore, Employee’s testimony lacked credibility in some respects.  AS 23.30.122.  At one point in the medical records in early 2010, Employee told his physician money was tight.  Employee received approximately $26,240.00 in a lump sum permanent partial impairment and job dislocation benefit as a result of his reemployment benefit waiver, shortly after making that statement.  Nevertheless, at hearing in February 2012, Employee testified “money is tight” but not “that tight.”  Employee testified his surgery would cost as much as an estimated $22,000.00.  Assuming for the sake of argument Employee’s estimate is correct, and assuming he has not already spent most of his permanent partial impairment and job dislocation benefits, surgery would exhaust nearly all the funds Employee has received for other forms of benefits in this case.  Furthermore, Employee’s estimate of surgical costs for treatment of at least two lumbar levels is inconsistent with the panel’s own experience and knowledge of these types of operations.  Though Employee has declined to have surgery to this point, there is no medical evidence stating surgery is contraindicated, with exception of one recent EME opinion, which seems based in part on Employee’s reluctance to have the surgery in the first instance.
Consequently, the panel orally denied approval of the settlement agreement and its decision is memorialized here.  Employee and Employer have failed to convince the panel this C&R is in Employee’s best interest and the oral decision denying it was correct.

The parties are always free to submit a revised settlement agreement for consideration.  
AS 23.30.012(a).  Employee is advised in the event the parties are not able to reach a new settlement agreement in light of the above-mentioned issues and concerns, he may file a workers’ compensation claim seeking any and all benefits to which he believes he is entitled.  If Employee has issues concerning future EME appointments, he has the right to file a petition for a protective order.  If he has any questions about how to file a claim or petition, or if he has any other questions about his case, he may review the division’s website or he may consult with a Workers’ Compensation Technician by calling 907-269-4980.
CONCLUSION OF LAW

The oral order denying the parties’ C&R was correct.

ORDERS

1) The parties’ joint request for approval of the settlement agreement in this case is denied.

2) The parties are directed to file any revised settlement agreement to the designated chair’s attention.

Dated in Anchorage, Alaska on March 6, 2012.





ALASKA WORKERS’ COMPENSATION BOARD
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William Soule,
















Designated Chairman
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Arylis Scates, Member
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Amy Steele, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of NICHOLAS  LONG Employee / applicant v. SOFT TOUCH EXPRESS, LLC, Employer COMMERCE AND INDUSTRY INS. CO., insurer / defendants; Case No. 200906620; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on March 6, 2012.
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Kimberly Weaver, Office Assistant
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