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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBIN A. FREELONG, 

                                             Employee, 

                                                Applicant,

                                                   v. 

CHUGACH ALASKA SERVICES, INC.,

                                             Employer,

                                                    and 

ZURICH AMERICAN INSURANCE/

NOVAPRO RISK SOLUTIONS,

                                             Insurer/Adjuster,

                                                  Defendants.                       
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200919643
AWCB Decision No.  12-0044
Filed with AWCB Fairbanks, Alaska 

on March 6th, 2012


Chugach Alaska Services, Inc. and Zurich American Insurance/Novapro Risk Solutions’ (Employer) August 24, 2011 petition for reimbursement of expenses for an employer’s medical examination (EME) and to compel Employee to attend an EME was heard on February 2, 2012, in Fairbanks, Alaska.  Robin Freelong (Employee) appeared in person, testified, and was represented by Pete Stepovich, paralegal for Michael Stepovich.  Attorney Robert Bredesen represented Employer.  Employer’s adjuster Serra Williams testified by telephone.  This matter was heard before a two member panel, a quorum under AS 23.30.005(f).  The record closed at the hearing’s conclusion on February 2, 2012.

ISSUES

Employer contends Employee unreasonably refused to attend a properly noticed EME scheduled for August 20, 2011.  Specifically, Employer contends Employee’s choice to “lazily hang out and cook pork ribs” with his son is insufficient reason to justify failing to fulfill his legal obligation to attend an EME.  As Employee unreasonably refused to attend the EME, Employer contends suspension of Employee’s benefits was appropriate.  Employee contends he did not unreasonably refuse to attend the EME.  He contends he had a previously scheduled “family celebration” the weekend of the EME and chose to attend this event as his son was soon to be deployed to Bahrain for two years.  Employee contends he provided Employer ample notice he would not be available on August 20, 2011, but agreed to attend an EME scheduled any time after September 1, 2011.  As Employee contends suspension of his benefits was inappropriate, he seeks reinstatement of all benefits from August 20, 2011, forward. 

1) Did Employee unreasonably refuse to attend a properly noticed EME? 

2) If so, when did the refusal end?

Employer contends Employee’s benefits should be forfeited as his unreasonable refusal to attend the properly noticed EME constituted a “brazen contempt for his responsibilities under the Act.”  Employee contends the ribs were well worth it, as he was spending invaluable time with his son before his extended deployment.  He contends forfeiture is not appropriate as he gave adequate notice of his unavailability.

3) 
Should Employee’s benefits be forfeited for the suspended period?

Employer contends Employee’s choice to “hang out and cook pork” does not constitute good cause to excuse Employee from attending the August 20, 2011 EME, and his compensation should therefore be reduced to reimburse Employer for the no-show fee.  Employee contends good cause existed under 8 AAC 45.090(g) for his failure to attend the August 20, 2011 EME and therefore he should not be responsible for reimbursing Employer for the EME physician’s no-show fee.

4) 
Should Employee’s compensation be reduced to reimburse Employer for the EME no-show fee under 8 AAC 45.090(g)?

Employee contends he is entitled to temporary total disability (TTD) benefits, medical costs, transportation costs, a finding of unfair or frivolous controversion, penalty, interest and attorney’s fees and costs because Employer improperly suspended Employee’s benefits when he failed to attend the August 20, 2011 EME.  He seeks an award of benefits from August 20, 2011, forward.  Employer contends it properly suspended benefits when Employee failed to attend the August 20, 2011 EME.  It further contends its December 27, 2011 and January 12, 2012 controversions provide separate bases for denying Employee’s indemnity and medical benefits.

5) 
Is Employee entitled to an award of indemnity and medical benefits?

FINDINGS OF FACT

A review of the entire administrative record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On December 13, 2009, Employee injured his left shoulder unloading a truck bed while working for Employer.  (Report of Occupational Injury or Illness, December 13, 2009).

2) Employer accepted liability for the injury and began paying TTD and medical benefits.  (Compensation report, March 18, 2010).

3) Employee treated conservatively for his shoulder injury, undergoing a course of physical therapy at the recommendation of Mark Wade, M.D.  (Dr. Wade reports, Home Town Physical Therapy reports, January 2010 – November 2010).

4) On November 5, 2010, Dr. Wade performed diagnostic arthroscopy of Employee’s left shoulder.  (Dr. Wade operative report, November 5, 2010).

5) Employee continued physical therapy and conservative treatment following his surgery.  (Dr. Wade, Home Town Physical Therapy reports, January 2011 – June 2011).

6) On June 22, 2011, Employee attended a physical capacities evaluation (PCE) on Dr. Wade’s referral.  At the PCE, physical therapist Martina Adam-Mariutto reported Employee would benefit from a neurological examination due to decreased deep tendon reflexes in the left arm, decreased sensation to light and sharp touch in the left C5, C6 and C7 dermatomes, and decreased strength throughout his left upper arm.  This report was the first indication a neurological evaluation may be warranted.  (PCE Report of PT Adam-Mariutto, June 22, 2011; record).

7) On August 1, 2011, Makila Herd, assistant to Employer’s adjuster Serra Williams, sent Employee a letter informing him an EME had been scheduled for August 20, 2011, with orthopedic surgeon Keith Holley, M.D., and neurologist Eugene Wong, M.D.  The letter stated: “It is very important that you attend this appointment.  Failure to attend may jeopardize future compensation benefits. Should you have any scheduling problems, contact me no later than 10 days prior to the appointment date to avoid ‘no show’ fees.”  (M. Herd letter to Employee, August 1, 2011) (emphasis in original).

8) On August 3, 2011, Objective Medical Assessments Corporation (OMAC) sent Employee a letter informing him of his upcoming appointment.  The letter stated: “Please contact the person who scheduled the exam immediately if your client is unable to attend on the date and time noted above.  We require 7 days notice of canceling or rescheduling exams.”  (OMAC letter to Employee, August 3, 2011).

9) On August 4, 2011, Makila Herd sent Employee a second letter correcting OMAC’s address.  The letter was identical to the August 1, 2011 letter in all other respects.  (M. Herd letter to Employee, August 4, 2011).

10) On August 10, 2011, Peter Stepovich sent a letter by email to Employer’s attorney:

By means of this correspondence I would like to recount our phone conversations of the last two days regarding the employer medical exam which is apparently scheduled to take place on August 20, 2011, in Anchorage.

I called you on August 9, 2011, to request that the exam be rescheduled so as to accommodate scheduling conflicts Mr. Freelong has at that time.  I mentioned to you that his son, who is in the Navy, is in town and soon to ship out.  I also mentioned Mr. Freelong had some medical appointments scheduled around that time and that August was a busy month for him.  You told me that you would relay our request to your client.

You then called me this morning August 10th, to inform me that your client wanted to keep the appointment because it would be sometime before another appointment could be made.  I then passed the information on to Mr. Freelong, who reiterated to me that August 20th created a conflict with his plans.

We next spoke this afternoon, wherein I told you that Mr. Freelong was exercising the option provided him by NovaPro, in the August 4, 2011 letter of notice, i.e., ‘should you have any scheduling problems, contact me no later than 10 days prior to the appointment date to avoid ‘no show’ fees.’  I again reminded you that his son was in town and soon to leave, and that Mr. Freelong may not see him for the next two years. . . .  You reiterated that your client wanted Mr. Freelong to attend.

Prior to preparing this letter I relayed our last discussion to Mr. Freelong.  Mr. Freelong confirmed again that the proposed exam conflicts with his schedule.  I asked specific questions of Mr. Freelong about his plans the day of the proposed exam. He told me that a family reunion is taking place that weekend (Friday-Saturday) in honor of his son.  He told me his son will be leaving shortly thereafter, and that he may not see him for two years and that he may be in harm’s way since he will be stationed in the Middle East.  He was very adamant that he did not want to miss this opportunity to be with his son and his family.  I questioned him further about medical exams he has scheduled to attend and he told me that he has one scheduled for August 16, 2011.  

In closing, I would again request that you and your client accept the fact that Mr. Freelong has a scheduling problem that will not allow him to attend the medical exam scheduled for August 20, 2011.  Mr. Freelong will be available to attend such an exam beginning the 1st of September 2011, and thereafter.  (P. Stepovich letter to R. Bredesen, August 10, 2011).

11) On August 11, 2011, Employer’s attorney sent Peter Stepovich a letter by email informing him Employer sympathized with Employee’s scheduling conflict, but because the EME panel would not again be in Anchorage until 2012, Employer would not agree to reschedule the EME appointment.  (R. Bredesen letter to P. Stepovich, August 11, 2011).

12) On August 18, 2011, Employee notified Employer he would not attend the August 20, 2011 EME.  (Williams).

13) On August 18, 2011, Employer’s attorney sent Peter Stepovich a letter by email reiterating the EME would not be rescheduled and “should Mr. Freelong fail to attend the IME appointment, we may exercise our right to controvert benefits related to his claim.”  (E. Egan letter to P. Stepovich, August 18, 2011).

14) Employee did not attend the August 20, 2011 EME in Anchorage.  (Freelong).

15) On August 26, 2011, Employer filed a petition for reimbursement of EME fees and for an order compelling Employee to attend an EME.  Employer also filed a Controversion Notice suspending all benefits pursuant to AS 23.30.095(e) for Employee’s failure to attend the August 20, 2011 EME.  (Employer’s Petition and Controversion Notice, August 24, 2011).

16) On August 29, 2011, OMAC sent Employer’s adjuster the following invoice:

	DATE OF SERVICE
	SERVICE CODE
	TYPE OF SERVICE RENDERED
	FEE

	08/20/2011
	1131M
	Complex 2 Examiners IME No Show
	1725.00

	
	
	TOTAL
	1725.00


17) On September 8, 2011, Employer’s attorney sent Peter Stepovich a letter advising him Employer had scheduled an EME with Drs. Wong and Holley for December 10, 2011.  (R. Bredesen letter to P. Stepovich, September 8, 2011).

18) On September 19, 2011, Peter Stepovich sent Employer’s attorney a letter:

We are in receipt of you (sic) letter of September 8, 2011, wherein you state that the employer and carrier have rescheduled the Employer medical Exam (EME) for the date of December 10, 2011.  Mr. Freelong is not pleased with this late scheduling date, if in fact your client proposes not to pay his workers’ compensation benefits during this approximate 3 month period.  Is it possible the EME could be scheduled earlier?

As you are aware, it is our position that Mr. Freelong has been cooperative and compliant throughout the EME process.  We believe that your client’s controversion for failure to attend the EME is misguided and lacks good faith.  Likewise, the rescheduling of the EME 3 months into the future is unreasonable for a number of reasons.  Most importantly Mr. Freelong told the employer on 08/09/11 that he had a scheduling conflict after which, on 08/10/11, he stated that he would be available to attend an exam any time beginning September 1, 2011, and thereafter.  The employer should have diligently begun rescheduling the EME upon receipt of the 08/10/11 letter.  Further, the two specialists your client has selected could have easily been selected from within Alaska, thus obviating such a long wait for the EME.

In closing, we would request that your client begin paying Mr. Freelong’s benefits immediately.  On 08/10/2011 Mr. Freelong agreed to attend an EME any time beginning September 1, 2011, and thereafter.  His position has not changed; he is ready, willing and able to attend an EME.  He is cooperative with your client’s efforts, thus your client should be paying his benefits.  The plain language of 
AS 23.30.095(e) allows for the suspension of benefits; until the obstruction or refusal ceases.  Obviously, Mr. Freelong is not obstructing or refusing to attend the EME your client has planned for 12/10/2011.  Consequently, your client has no statutory authority to continue to suspend his benefits.  By suspending Mr. Freelong’s benefits at this time your client is exposing itself to penalty, interest, possible board sanction, and board notice of frivolous or unfair controversion to the Division of Insurance pursuant to AS 23.30.155(o). (P. Stepovich letter to R. Bredesen, September 19, 2011) (emphasis in original; footnote omitted).

19) On September 20, 2011, Employee filed a workers’ compensation claim (WCC) seeking TTD benefits from August 20, 2011 ongoing, medical costs, transportation costs, penalty, interest, finding of unfair or frivolous controversion and attorney’s fees and costs.  Employee specified:

Employer has unreasonably controverted all Employee’s benefits.  Employer alleges that Employee is being non-cooperative regarding the scheduling of an Employer Medical Exam (EME).  Employee has been cooperative throughout the process.  Employee requests 25% penalty on all unpaid or late-paid benefits, due to Employer’s bad faith regarding this matter.  Additionally, Employer has rescheduled an EME for December 10, 2011.  Employee believes that Employer should schedule an EME sooner that (sic) December 2011.  There are many orthopedists and neurologists in Alaska who could perform such an exam, in a more timely manner.  Employer’s scheduling of an EME so far in the future (12/10/2011), exhibits a lack of due diligence, and is bad faith on Employer’s part.  Additionally, such actions are prejudicial to the Employee, as he is not being paid benefits despite his cooperation and willingness to attend an EME.  Employee requests that all his benefits be reinstated and paid immediately, as Employer has no authority to suspend benefits while Employee is cooperative with the process. (Employee’s WCC, dated September 19, 2011).

20) On September 22, 2011, Sara DeRosier, client services representative for OMAC, notified Teresa Reed, Employer’s counsel’s assistant, Dr. Holley was not available on December 10, 2011, but would be available December 3, 2011.  (S. DeRosier email to T. Reed, September 22, 2011).

21) On October 7, 2011, Employer filed a controversion notice denying TTD and medical benefits “from 08/20/11 until the employee cooperates with IME discovery,” based on Employee’s failure to attend the August 20, 2011 EME.  (Controversion Notice, October 5, 2011).

22) On October 27, 2011, Employer’s attorney notified Peter Stepovich the EME had been rescheduled for November 30, 2011 with Dr. Wong and December 3, 2011 with Dr. Holley.  (R. Bredesen letter to P. Stepovich, October 27, 2011).

23) On November 30, 2011, Employee attended the scheduled EME with Dr. Wong.  (EME report of Drs. Holley and Wong, November 30, 2011/December 3, 2011).

24) On December 3, 2011, Employee attended the scheduled EME with Dr. Holley. (EME report of Drs. Holley and Wong, November 30, 2011/December 3, 2011).

25) Drs. Holley and Wong opined the substantial cause of Employee’s need for treatment for his cervical condition is his age-related degenerative condition, and not his work-related injuries.  They further opined Employee was medically stable as to his left shoulder injury and required no further treatment for his left shoulder.  (EME report of Drs. Holley and Wong, November 30, 2011/December 3, 2011).

26) On December 29, 2011, Employer filed a controversion notice denying all benefits for Employee’s cervical condition and further benefits for Employee’s left shoulder condition based on Drs. Holley and Wong’s opinion Employee’s cervical condition is not work related and Employee’s shoulder condition is medically stable and requires no further medical treatment. (Controversion Notice, December 27, 2011).

27) On January 2, 2012, Dr. Holley opined Employee reached medical stability as to his left shoulder by April 15, 2011.  (Dr. Holley addendum report, January 2, 2012).

28) On January 12, 2012, Employer filed a controversion notice denying TTD benefits after April 15, 2011, based on Dr. Holley’s opinion Employee was medically stable from his work injury as of April 15, 2011.  (Controversion Notice, January 10, 2012).

29) At the February 2, 2012 hearing, Employer clarified it no longer sought an order compelling Employee to attend an EME, but continued to pursue its petition for reimbursement of EME expenses.  (Record).

30) Employee credibly testified about the events of August 2011.  Employee’s son Jordan was granted four weeks leave from military duty prior to being deployed to Bahrain for up to two years.  Jordan arrived in Fairbanks August 5, 2011.  The family discussed having a party for him and inviting his friends and family.  Employee’s wife’s birthday is August 14 and Jordan’s birthday is August 25.  The family chose the weekend in between their birthdays to have the family celebration.  On Friday, August 19, 2011, Jordan had friends visit at Employee’s house and Employee made pizza.  On Saturday, August 20, 2011, Employee prepared a buffet brunch for “whoever showed up.”  He prepared birthday cake, smoked salmon and potato salad, among other dishes.  Employee’s neighbors and some of Jordan’s friends visited at Employee’s house on Saturday until “about 2:30.”  On Sunday, August 21, Employee was up early preparing more food, including another birthday cake, and “people came by from noon to 3:00.”  The event was “more or less what we had envisioned when we planned it.”  Employee and his wife had originally planned the “main event” for Saturday August 20, but Employee’s sister’s children had football practice that day, so the main event was later moved to Sunday, August 21.  Employee had not seen Jordan in more than two years prior to August 2011, and he does not anticipate seeing him again for two more years, while he is deployed in Bahrain.  (Freelong).

31) Employee had no physical restrictions preventing him from attending the EME in Anchorage on August 20, 2011.  He did not object to attending an EME, but “only wouldn’t attend that weekend.”  (Id.).

32) Employer’s adjuster Serra Williams credibly testified about scheduling the EME for August 20, 2011 and her communications with Employee.  Ms. Williams has served as an adjuster for NovaPro since August 2010.  She explained scheduling a panel EME can be difficult because the appointments must be scheduled close together and often the physicians’ availability is limited.  OMAC has a five-day cancellation policy; if an employer fails to give five-day notice of cancellation, a no-show fee is incurred.  On July 18, 2011, Ms. Williams confirmed the panel EME appointment with Drs. Wong and Holley for August 20, 2011.  She notified Employee of the date and time of the EME appointment.  Employee notified Mr. Bredesen on August 10, 2011 he wished to reschedule because he had a family event that weekend.  Ms. Williams “considered his request, but didn’t think the reason he gave was a valid reason not to attend,” especially since the panel would not return to Alaska “for the rest of the year.”  Ms. Williams did not feel Employee’s reason for not attending was reasonable, and “based on the fact a new condition had occurred and had not been addressed, four months was too long to wait for a new appointment.”  Ms. Williams testified she has only rescheduled an EME at an employee’s request once before, when an employee had a court date which could not be rescheduled.  (Williams).

33) Injured workers residing in Fairbanks routinely travel to Anchorage for EME appointments and to receive routine medical treatment.  (Experience, judgment, observations, and inferences drawn from all of the above).

34) Employee’s conduct was not “willful” in the sense he failed to attend the EME without giving notice or with intention to harm Employer or its EME physicians.  (Id.).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).


AS 23.30.095.  Medical treatments, services, and examinations. . . .

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. . . .   An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . .

Medical evaluations are part of the discovery process.  Employers have an explicit statutory right to medical examinations of injured workers by physicians of the employer’s choosing.  The limit of the employer’s right is the “reasonable” standard in the language of AS 23.30.095(e).  Citro v. Municipality of Anchorage, AWCB Decision No. 10-0087 (May 20, 2010).  This has been interpreted to refer to reasonable times, frequency, location, physician qualifications, and so on.   See, e.g., Palmer v. Air Cargo Express, AWCB Decision No. 05-0222 (August 30, 2005).  The reasonableness standard also applies to the method, means, and manner of evaluation, and to the degree of invasiveness.  Ammi v. Eagle Hardware, AWCAC Decision No. 05-004, at 12-13 (February 21, 2006).  Under the statute neither injured workers nor the board has the right to refuse an EME unless it is unreasonable in some specific respect.  Travers v. Take Out Taxi, AWCB Decision No. 96-0306 (July 29, 1996).

However, EMEs must be reasonable.  In Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1254-55 (Alaska 2007), the court said:

Even though, as the board states, the employer does not have to select the examining physician to be the ‘most convenient’ for the employee, this does not mean that the employee’s convenience should be completely discounted.  The statute provides that the employer may request examinations ‘at reasonable times’ (footnote omitted).  Although the statute does not make any comment on where the examination takes place, its requirement of a ‘reasonable time’ indicates that the legislature intended some consideration of the employee’s ease in attending the examination.  Furthermore, the board’s regulations on selection of physicians for a second independent medical evaluation-when the board, rather than the employer, makes the selection-explicitly direct that ‘the proximity of the physician to the employee’s geographic location’ be taken into account.

In Halfrey v. University of Alaska, AWCB Decision No. 97-0006 (January 10, 1997), the employee admitted at hearing he suspected the EME physician would approve the employer’s proposed reemployment plan, which would end Employee’s entitlement to reemployment benefits.  He chose not to attend the EME.  In that case, the board exercised its discretion to forfeit the employee’s benefits during the period of his refusal to attend an EME, reasoning “the employee carefully calculated the risks and benefits of attending the EME, then chose to refuse.”  Halfrey, at 3.

In Young v. Houston Contracting, AWCB Decision No. 00-0115 (June 14, 2000), the employee attended an EME accompanied by a representative of the Alaska Injured Workers’ Alliance (AIWA).  The AIWA representative became combative when instructed he could not accompany the employee into the examination room, the police were called, and the examination did not go forward.  In that case, the board found the employee had unreasonably refused to attend the EME and forfeited half of the employee’s compensation for the period of refusal.  Young, at 5.

In Carswell v. Anchorage School District, an employee notified the employer she would not attend an EME at the “last minute,” due to a family emergency.  The board did “not find the employee’s rationale particularly compelling,” and forfeited TTD benefits 14 days following the missed appointment.  Because Employee “ceased resistance and attempted to reschedule the examination at the earliest possible date,” the board deemed forfeiture of the entire period between the cancellation of the EME and the rescheduled EME three months later unnecessary.  Carswell, at 7.

8 AAC 45.090.  Additional examination. . . .

. . . 


(c) If an injury occurred before July 1, 1988, an examination requested by the employer not less than 14 days after the injury, and every 60 days after that, is presumed reasonable, unless the presumption is overcome by a preponderance of the evidence, and the employee shall submit to an examination by the employer’s choice of physician without further request or order by the board. . . . 

(d) Regardless of the date of an employee’s injury, the employer must

(1) give the employee and the employee’s representative, if any, at least 10 days’ notice of the examination scheduled by the employer;

(2) arrange, at least 10 days in advance of the examination date, for the employee’s transportation expenses to the examination under AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, at no cost to the employee if the employee must travel more than 100 road miles for the examination or, if the employee cannot travel on a government-maintained road to attend the examination, arrange for the transportation expenses by the most reasonable means of transportation; and

(3) arrange, at least 10 days in advance of the examination date, for the employee’s room and board at no cost to the employee if the examination under AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section, requires the employee to be away from home overnight.


(e) If the employer fails to give timely notice of the examination date or fails to arrange for room and board or transportation expenses in accordance with (d) of this section, and if the employee objects to attending the examination because the employer failed to comply with (d) of this section, the employer may not suspend benefits under AS 23.30.095(e).

. . .


(g) If an employee does not attend an examination scheduled in accordance with AS 23.30.095(e), AS 23.30.095(k), AS 23.30.110(g), or this section,

(1) the employer will pay the physician’s fee, if any, for the missed examination; and

(2) upon petition by a party and after a hearing, the board will determine whether good cause existed for the employee not attending the examination; in determining whether good cause existed, the board will consider when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examination; if the board finds


(A) good cause for not attending the examination did not exist, the employee’s compensation will be reduced in accordance with 
AS 23.30.155(j) to reimburse the employer the physician’s fee and other expenses for the unattended examination; or

(B) good cause for not attending the examination did exist, the physician’s fee and other expenses for the unattended examination is the employer’s responsibility.

In Khan v. Adams & Associates, AWCB Decision No. 06-0203 (July 21, 2006), the board found an injured workers’ failure to attend an EME or notify anyone he could not attend warranted an order requiring the employee to reimburse the employer for the charges associated with the missed EME.  Since that employee’s claim was dismissed, there were no benefits from which the charges could be withheld.  Nevertheless, a 100% reduction from any future benefits the employee might obtain was ordered.  

In Greer v. State of Alaska, the employee refused to attend a properly noticed EME unless the employer and EME physician agreed to allow her attorney to accompany her and to record the examination.  The board found good cause existed to excuse her attendance because she provided timely notice of her intent not to attend, her reasons for not attending were justifiable, and her actions were not willful in the sense that she intended to cause financial harm to Employer or the EME physician.  Employer’s petition for reimbursement of the no-show fee was denied.  Greer, at 23-26.

ANALYSIS

1)
Did Employee unreasonably refuse to attend a properly noticed EME?

AS 23.30.095(e) grants employers an explicit right to have employees examined by a physician of the employer’s choosing.  This right is limited only in that the examination must be reasonable as to times, frequency, location, and physician qualifications.  An employee does not have the right to refuse to attend a properly noticed EME unless it is unreasonable in a specific respect.  Here, no prior EME had been conducted in Employee’s case and Employer had paid medical and time loss benefits for roughly 19 months before scheduling the August 2011 EME.  The August 20, 2011 EME was scheduled as a day-trip to Anchorage, a common occurrence for injured workers living in Fairbanks, and is not considered an unreasonable location or duration.  Employee refused to attend the August 20, 2011 EME because he wanted to spend time with his son before he left for an extended overseas deployment.  Employee’s actions are understandable, but not sufficient to excuse him from attending a statutorily mandated examination.  Employee’s son arrived in Fairbanks on August 5, 2011; Employee had several weeks to spend with him before he was deployed.  The “family celebration” did not include out-of-town guests, and in reality was a three-day open house with guests coming and going at different times.  The EME was scheduled as a day trip only; Employee was to fly to Anchorage on Saturday and back to Fairbanks that same day.  While Thoeni requires consideration of Employee’s convenience in determining whether the EME was reasonable, weighing Employee’s interest in spending time with his family against Employer’s statutory right to have Employee examined by a doctor of its choosing, Employee’s refusal to attend the August 20, 2011 EME was not reasonable.  Employee unreasonably refused to attend a properly noticed EME, and per the mandatory language of the statute, his benefits are suspended for the period of the refusal.

2)  When did Employee’s unreasonable refusal to attend the EME end?

AS 23.30.095(e) is clear when an employee unreasonably refuses to attend a properly noticed EME, his benefits are suspended until the refusal ends.  Here, Employer provided notice of the appointment within the requisite ten-day timeline, and the EME is presumed reasonable under the statute.  As discussed above, Employee unreasonably refused to attend the EME scheduled for August 20, 2011.  Employer did not act improperly when it suspended Employee’s benefits in its August 24, 2011 controversion.  The question then becomes when the refusal ended.  Employer argues the refusal to attend the EME ended when Employee attended the exam with Dr. Wong on November 30, 2011.  However, Employee made clear in his August 10, 2011 letter and reiterated in his September 19, 2011 letter he was “ready, willing and able” to attend an EME anytime after September 1, 2011.  Employee cannot be held responsible for Employer’s delay in securing an appointment a full ninety days after Employee made himself available to attend one.  While it is unfortunate the EME panel could not reconvene until late November, it cannot be said Employee refused to attend until that date.  The period of suspension in this case is from the date of the missed EME on August 20, 2011, to September 1, 2011, the date Employee made himself available to attend an exam.  Benefits should have been reinstated on September 1, 2011.

3) Should Employee’s benefits be forfeited for the suspended period?

Whether to forfeit an Employee’s benefits during a period of refusal to attend an EME is discretionary.  Forfeiture of compensation has been ordered in cases where an employee blatantly disregards his obligation to submit to an EME exam, uses his failure to attend an exam as a legal strategy, willfully disrupts the examination, or cancels the appointment at the last minute.  See, e.g., Halfrey, Young, Carswell.  However, in the present case, Employee notified Employer immediately upon receiving the appointment notice he had a scheduling conflict and remained in constant contact with Employer through his legal representative up until two days before the appointment.  Employer notified Employee in its August 1, 2011 letter he must notify the adjuster at least 10 days before the appointment of “any scheduling problems,” “to avoid ‘no show’ fees.”  Employee notified Employer of his scheduling conflict by email on August 10, 2011.  He notified Employer he did not object to attending an EME and was available any time after September 1, 2011.  While his desire to spend time with his son does not excuse him from attending the EME, Employee’s actions are not so egregious as to warrant forfeiture of benefits.  Employer’s request for forfeiture will be denied.

4) Should Employee’s compensation be reduced to reimburse Employer for the EME no-show fee under 8 AAC 45.090(g)?

Employer seeks reimbursement of the no-show fee under 8 AAC 45.090(g).  In determining whether good cause existed for Employee’s failure to attend the appointment, the board considers when notice was given that the employee would not attend, the reason for not attending, the willfulness of the conduct, any extenuating circumstances, and any other relevant facts for missing the examination.  While this decision finds Employee’s reasons for not attending the August 20, 2011 EME unreasonable for purposes of AS 23.30.095(e), weighing the factors of 8 AAC 45.090(g), it finds good cause existed for Employee not to attend.  Employee did not act willfully in the sense that he intentionally failed to notify Employer of his unavailability or intended to cause financial hardship to Employer or the EME physicians.  He provided ample notice of his scheduling conflict, well within the Employer’s required ten-day notice period to avoid no-show fees as stated in its August 1, 2011 letter, maintained consistent contact with Employer and its adjuster through his representative, and made clear he did not object to attending an EME in the near future.  Contrary to Employer’s contention in its brief, Employee’s choice to spend the weekend with his extended family before his son was deployed did not demonstrate “brazen contempt for his responsibilities under the Act.”  Employer’s characterization of the family event as “hanging out and cooking pork” trivializes the event.  Unlike in Khan, considering Employee’s actions and the extenuating circumstances in this case, good cause existed for Employee’s failure to attend the appointment for purposes of 8 AAC 45.090(g).  Employee’s compensation will not be reduced to reimburse Employer for the no-show fee.

5) Is Employee entitled to an award of indemnity and medical benefits?

This decision in no way decides the merits of Employee’s September 19, 2011 WCC as it relates to the work-relatedness of Employee’s injuries, medical stability, medical treatment, or any other issue of compensability.  Neither does it comment on the validity of Employer’s December 27, 2011 or January 10, 2012 controversions, which in effect deny indemnity and medical benefits beginning April 15, 2011.  This decision makes the limited finding Employee unreasonably refused to attend the August 20, 2011 EME and Employer properly suspended Employee’s benefits as of August 20, 2011.  It finds Employee shall not be responsible for the no-show fee and his benefits should have been reinstated September 1, 2011, when his refusal ended.  If Employee seeks a decision on the compensability of his work injury, he should file an Affidavit of Readiness for Hearing related to his September 19, 2011 WCC and a hearing on the merits of his claim will be scheduled.  Employee is not entitled to an award of indemnity or medical benefits at this time.

CONCLUSIONS OF LAW

1) Employee unreasonably refused to attend a properly noticed EME on August 20, 2011.

2) Employee’s refusal to attend the EME ended on September 1, 2011.

3) Employee’s benefits will not be forfeited for the suspended period.

4) Employee’s compensation will not be reduced to reimburse Employer for the EME no-show fee under 8 AAC 45.090(g).

5) Employee is not entitled to an award of indemnity and medical benefits at this time.

ORDER

1) Employer’s August 24, 2011 Petition is granted in part and denied in part.

2) Employee’s benefits are reinstated as of September 1, 2011, subject to the subsequent controversions dated December 27, 2011 and January 10, 2012, which deny them on other grounds.

Dated in Fairbanks, Alaska on March 6th, 2012.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
 

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of ROBIN FREELONG employee/applicant v. CHUGACH ALASKA SERVICES, INC., employer; and ZURICH AMERICAN INSURANCE/NOVAPRO RISK SOLUTIONS, insurer/adjuster/defendants; Case No. 200919643; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on March  6th , 2012.
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  Diahann Caulineau-Kraft, Office Assist. II
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