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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	GERONIMO  LIMAS-LOZANO, 

                                               Employee, 

                                                  Applicant,

                                                v. 

ICICLE SEAFOODS, INC.,

                                               Employer,

                                                 and 

SEABRIGHT INSURANCE CO.,

                                               Insurer,

                                                  Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No. 199729520
AWCB Decision No. 12-0045 

Filed with AWCB Anchorage, Alaska

on March 7, 2012


Geronimo Limas-Lozano’s (Employee) January 25, 2011 Petition requesting a continuance of the February 8, 2012 hearing, and Icicle Seafoods’ (Employer) November 10, 2011 Petition requesting dismissal of Employee’s claims were heard on February 8, 2012, in Anchorage, Alaska.  Employee appeared by telephone, represented himself and testified.  Attorney Nina Mitchell appeared by telephone, and represented Employer and its workers’ compensation insurer.  The record closed at the hearing’s conclusion on February 8, 2012.

After the February 8, 2012 hearing had been set, Employee filed his Petition seeking a hearing continuance.  Thus, though not an issue set for hearing on February 8, 2012, Employee’s continuance request necessarily had to be decided before the issue set for hearing could be addressed.  The panel orally denied Employee’s requested continuance.  This decision examines the oral order, memorializes it and decides Employer’s Petition to dismiss.


ISSUES

Employee contended the hearing should be continued because he was in the process of obtaining an attorney and had an appointment to meet with one the day following the hearing.  He contended failure to grant a continuance could lead to irreparable harm to him if he were to appear at a hearing unrepresented.  Employee contended mental health issues arising from his work-related injury were responsible for his inability to think straight or obtain an attorney sooner.

Employer contended Employee’s last-minute attempt to retain an attorney for hearing did not constitute “good cause” for a hearing continuance under applicable regulations.  It contended his mental health allegations were not supported by medical records.  Accordingly, Employer contends Employee has not exercised due diligence, and the hearing should not be continued as Employee has failed to demonstrate good cause for continuance and has had plenty of time to obtain counsel.

1) Was the oral order denying Employee’s petition for a continuance correct?

Employer contends Employee’s July 30, 2003 workers’ compensation claim should be dismissed because Employer controverted the claim on the prescribed form, and Employee failed to take any action to request a hearing within two years of the date Employer controverted.  Accordingly, Employer contends as Employee provided no other justification for not timely requesting a hearing, his claims should be dismissed.

Employee contends he does not recall ever receiving any advice about the applicable statute requiring him to request a hearing on his claim within two years of it being controverted.  He further contends he was unaware of the requirement and, because of his work-related injury and resultant mental health issues, was mentally incapable of either finding attorney to represent him, or taking necessary steps to perfect his claim.  He contends his claim should not be dismissed.

2) Shall Employee’s July 30, 2003 claim be dismissed under AS 23.30.110(c)?
FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) Employee claims on July 2, 1997, he was sleeping in his bunk on a ship when, in the early morning hours another ship hit his vessel head on.  Employee claims the collision knocked him off his top bunk onto the floor, where he hit his head, neck, and back on the floor and lower bunk.  Employee maintains he promptly reported the injury to his supervisor and to the ship’s nurse (handwritten note, April 6, 1998; Limas-Lozano).

2) On April 13, 1998, the board received a copy of an injury report for the July 2, 1997 injury, which Employee signed on April 6, 1998, and Employer’s Safety Director signed on April 10, 1998 (Report of Occupational Injury or Illness, April 6, 1998).

3) On January 16, 2002, Employee walked into the Anchorage Division offices, spoke to a staff member, said he’d had a hearing, which the staff member inferred must have been a maritime hearing, and had a lawyer in Seattle.  The staff member advised Employee of the “statutes of limitations,” and gave him a claim form (workers’ compensation computer database system, January 16, 2002).

4) On July 30, 2003, Employee filed a workers’ compensation claim seeking unspecified temporary total disability, permanent total disability, medical costs, eligibility for reemployment benefits, and interest (claim, July 30, 2003).

5) On September 4, 2003, the parties attended a prehearing conference and discussed Employee’s July 30, 2003 claim.  At the prehearing conference, Employer raised its current defenses and the prehearing conference summary issued thereafter stated the following:

The EE is reminded that, if a controversion notice is served and filed, after the date of his workers’ compensation claim, he must serve and file an affidavit, in accordance with 8 AAC 45.070, requesting a hearing within the time limits set forth by AS 23.30.110(c) to avoid possible dismissal of his claim.  AS 23.30.110(c) provides: ‘If the employer controverts the claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of a controversion notice, the claim is denied.’  Mr. Limas-Lozano was provided copies of the regulations on proceeding on a claim and a copy of an ARH [Affidavit of Readiness for Hearing] form at the prehearing (Prehearing Conference Summary, September 4, 2003).

6) On September 30, 2003, Employer filed an answer to Employee’s July 30, 2003 claim denying all requested benefits and asserting its affirmative defenses (Answer to Employee’s Workers’ Compensation Claim, September 28, 2003).

7) On March 5, 2004, Employer filed and served by mail on Employee at his address of record both sides of a Board-prescribed Controversion Notice, which controverted all benefits, on grounds Employee’s injury did not occur in the course and scope of his employment and raised defenses under AS 23.30.100, AS 23.30.105 and AS 23.30.110(c) (Controversion Notice, March 2, 2004).

8) On the reverse side of the March 2, 2004 controversion notice, is found the following:

TIME LIMITS

. . .

2. When must you request a hearing (Affidavit of Readiness for Hearing form)?

IF the insurer/employer filed this controversion notice after you filed a claim, you must request a hearing before the AWCB within two years after the date the insurer/employer filed this controversion notice.  You will lose your right to the benefits denied on the front of this form if you do not request a hearing within the two years.

IF YOU ARE UNSURE WHETHER IT IS TOO LATE TO FILE A CLAIM OR REQUEST A HEARING, CONTACT THE NEAREST AWCB OFFICE. . . .

Controversion Notice, March 2, 2004.

9) Employee remembers former Workers’ Compensation Officer Joireen Cohen’s name, but does not recall attending prehearing conferences with her present, does not recall her advising him he needed to request a hearing within a specific time, and does not recall ever receiving any prehearing conference summaries (Limas-Lozano).

10) Employee does not believe any Board staff member failed to adequately advise him, or did anything wrong that prevented him from requesting a hearing on his July 30, 2003 claim (id.).

11) On August 9, 2011, Employee filed another claim requesting permanent total disability, permanent partial impairment, medical costs, transportation costs, eligibility for reemployment benefits, and a finding of an unfair or frivolous controversion (claim, August 9, 2011).

12) On August 29, 2011, Employer filed an answer to Employee’s August 9, 2011 claim, denying all benefits and raising affirmative defenses (Answer to Employee’s Workers’ Compensation Claim, August 26, 2011).

13) On October 5, 2011, the parties attended a prehearing conference at which the board’s designee provided a copy of the division’s informational pamphlet “Workers’ Compensation & You,” which discusses how to request a hearing and warns of consequences for failing to timely request one, a list of attorneys, and during which the parties and designee discussed generally Employee’s injury and subsequent events.  When asked by Employer’s counsel why he had never asked for hearing on his 2003 claim, Employee responded he did not know what is required, and thought a Seattle attorney, David Teske, was representing him.  Employee was again advised about the requirements set forth in AS 23.30.110(c) (Prehearing Conference Summary, October 5, 2011).

14) On November 14, 2011, Employer filed a petition to dismiss Employee’s claims under 
AS 23.30.110(c) (Petition, November 10, 2011).

15) On December 8, 2011, Employer filed an Affidavit of Readiness for Hearing on its November 10, 2011 petition (Affidavit of Readiness for Hearing, December 7, 2011).

16) On January 19, 2012, the parties agreed to a hearing on February 8, 2012, limited to Employer’s petition to dismiss (Prehearing Conference Summary, January 19, 2012).

17) At the January 19, 2012 prehearing conference, Employee did not object to the hearing being set and did not state he was seeking an attorney and needed more time or a continuance (id.).

18) Employee has never filed an Affidavit of Readiness for Hearing in this case (id.; Limas-Lozano).

19) On January 19, 2012, parties were served with a notice of hearing set for February 8, 2012 (Hearing Notice, January 19, 2012).

20) On January 25, 2012, Employee filed a petition, which he mis-dated January 25, 2011, which requested a continuance because he was in the process of obtaining representation by an attorney recommended by his Native corporation.  Employee stated in his petition a failure to grant a continuance could lead to irreparable harm to him if he were to appear at hearing unrepresented (Petition, January 25, 2011 [sic]).

21) In December 2011, a local attorney referred Employee to John W. Merriam, a Seattle maritime lawyer, with whom he was to meet on February 9, 2012, and who Employee averred agreed to represent him in his workers’ compensation claims in Alaska (Limas-Lozano).
22) The only reason Employee wanted a continuance was so he could obtain an attorney, as he is “not a lawyer” (id.).
23) Employee testified Mr. Merriam was involved in mediation on February 8, 2012, so he could not participate in the hearing (id.).
24) Since filing his 2003 claim, Employee has been busy going to doctors, has had “awful headaches,” claims he has been “mentally incapable” of finding an attorney or pursuing his claim, and had been looking for an attorney “for quite some time” (id.).

25) Employee testified he has been in and out of psychiatric hospitals, had tried to commit suicide “several times,” and testified his mind “is not all here” since 1997 because of this work-related injury (id.).

26) At hearing on February 8, 2012, Employee claimed he was taking Prozac, Abilify, Seroquel, Trazodone, and various other medications, which affected his mind (id.).

27) Employee claims he is essentially homeless and was staying with a friend on the date of hearing, and sometimes stays at Brother Francis Shelter or the Rescue Mission in Anchorage (id.).

28) Employee testified he did not know about the requirement to file an Affidavit of Readiness for Hearing, because he was busy going to doctors and taking medication (id.).

29) Employee concedes he never filed an Affidavit of Readiness for Hearing, because he states he did not know how to do it (id.).

30) Employee does not recall ever filing any other type of document in writing requesting a hearing on his July 30, 2003 claim (id.).

31) Employee does not recall ever asking anybody at the Alaska Workers’ Compensation Board to schedule a hearing on his July 30, 2003 claim (id.).

32) Employee claims he has not been able to request a hearing on his July 30, 2003 claim at any time since that date, because his work-related mental health condition prohibited him from doing so (id.).

33) Employee has “tons” of medical records from hospitals and from Social Security describing his mental health situation (id.).

34) Since 1997, Employee has not asked a court to appoint a guardian or conservator for him.  The only “tutor” he has had since then was a “representative payee” from 2004 to 2008 to receive his Social Security disability benefits (id.).

35) Employee testified he had a representative payee because he was not capable of handling his own affairs (id.).

36) Employee believes he may have applied for Social Security disability in 1998 or 1999, but was denied repeatedly until he was finally awarded Social Security disability benefits in 2011 (id.).

37) Employee believes he has been receiving Social Security payments since 2011 (id.).

38) Employee believes Social Security paid him retroactively to 2008, when he was finally found eligible for Social Security benefits in 2011 (id.).

39) Employee claims he receives Social Security disability benefits because of his mental health condition resulting from his head injury on-the-job with Employer (id.).

40) Employee testified he suffers from schizophrenia and bipolar disease and takes medication for these conditions (id.).

41) Employer’s attorney has no indication from attorney Merriam that he plans on representing Employee in this case (Employer’s counsel’s hearing statements).

42) After deliberating for about ten minutes, the panel declined to order a continuance and orally denied Employee’s petition (record).

43) The designated chair explained the legislative intent to move cases along as quickly as possible at reasonable costs to employers, and noted Employee’s testimony and evidence failed to rise to the level of good cause under the applicable regulation (id.).

44) If attorney Merriam had indeed agreed to represent Employee, and knew or should have known of the February 8, 2012 hearing, he could have and should have submitted a request explaining why he was not available on February 8, 2012 (experience; judgment; observations).

45) Based upon the available evidence, Employee did not exercise due diligence to find an attorney (id.).

46) Employer reserved its rights to claim dismissal of Employee’s claims under AS 23.30.100 and AS 23.30.105 (record).

47) Employee’s agency file contains no medical records of any kind (id.).

48) As there are no medical records in the agency file, there is no evidence of any medical disputes between Employee’s attending physicians and any Employer medical evaluator (id.).

49) Neither party has ever requested a second independent medical evaluation (SIME) (id.).

50) No attorney has entered an appearance on Employee’s behalf (id.).

51) The agency record discloses no evidence Employee’s mail from the division or Employer was returned as unclaimed or mis-delivered (record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

In Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963), the Alaska Supreme Court said:

We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.

See Cole v. Town of Miami, 83 P.2d 997, 1000 (Arizona 1938); Yurkovich v. Industrial Accident Bd.,  314 P.2d 866, 869-871 (Montana 1957), in which the court declared: 

The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act. . . .

In Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), the Alaska Supreme Court addressed §110(c) and said:

A central issue inherent to Bohlmann’s appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his claim. The parties agree that the board designee who presided at the prehearing conferences gave Bohlmann general information about the two-year time bar.  The board and then the appeals commission determined that Bohlmann had been adequately and correctly informed of the time bar and the consequences of not filing an affidavit of readiness for hearing.


In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation (footnote omitted).  We have not considered the extent of the board’s duty to advise claimants.  The appeals commission emphasized that division staff have a duty to be impartial and stated that ‘[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.’  The appeals commission determined that the prehearing conference officer fulfilled the requirements of Richard by informing Bohlmann in general terms of the two-year time bar.

It may be arguable in such a case that the board had a duty to tell the claimant that the two-year period was running; it may also be arguable that it had a duty to tell him when the period began running, or even the specific date on which the deadline would expire. . . .  Alternatively, the designee or the board should at least have told Bohlmann specifically how to determine whether, as AC & E asserted, the deadline had already run and how to determine the actual deadline.  This minimal information would have made it clear to the claimant both the correct deadline and that he still had more than two weeks in which to submit the required affidavit.

. . .

We do not need to decide here whether the prehearing officer had a duty to tell Bohlmann the exact date, August 6, by which he needed to file an affidavit of readiness for hearing in order to preserve his claim.  Given AC & E’s incorrect statement about the timeliness of the rate adjustment claim and Bohlmann’s request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant (footnote omitted).

We have held that a trial court has a duty to inform a pro se litigant of the ‘necessity of opposing a summary judgment motion with affidavits or by amending the complaint’ (footnote omitted).  We likewise have held that a trial court must tell a pro se litigant that he needs an expert affidavit in a medical malpractice case (footnote omitted) and must inform him of deficiencies in his appellate paperwork, giving him an opportunity to correct them (footnote omitted).  When a pro se litigant alerted a trial court that the opposing party had not complied with her discovery requests, we held that the court should have informed her of the basic steps she could take, including the option of filing a motion to compel discovery (footnote omitted).  In evaluating the accuracy of notice of procedural rights by an opposing party, we have noted that pro se litigants are not always able to distinguish between ‘what is indeed correct and what is merely wishful advocacy dressed in robes of certitude’ (footnote omitted).  The board, as an adjudicative body with a duty to assist claimants, has a duty similar to that of courts to assist unrepresented litigants.

Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC & E’s representation that the claim was time barred.  Its failure to recognize that it had to do so in this case was an abuse of discretion (footnote omitted).  Its failure to do so is inconsistent with the appeals commission’s conclusion that division staff did all that Richard required.

Correcting AC & E’s misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other (footnote omitted).  Indeed, at oral argument before us, counsel for AC & E stated that it would have been ‘just fine’ for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing.  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed (footnote omitted).   This is the appropriate remedy because the board’s finding that Bohlmann ‘had proved himself capable of filing claims and petitions even absent having counsel’ (footnote omitted) is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.


Reviewing civil cases Bohlmann cited is also instructive.  For example, in Gilbert v. Nina Plaza Condo Ass’n, 64 P.3d 126, 129 (Alaska 2003) a case involving civil court discovery difficulties, the Alaska Supreme Court said:

It is well settled that in cases involving a pro se litigant the superior court must relax procedural requirements to a reasonable extent.  We have indicated, for example, that courts should generally hold the pleadings of pro se litigants to less stringent standards than those of lawyers.  This is particularly true when ‘lack of familiarity with the rules rather than gross neglect or lack of good faith underlies litigants’ errors.’  We have further indicated that a court ‘should inform a pro se litigant of the proper procedure for the action he or she is obviously attempting to accomplish’ and should also ‘inform pro se litigants of defects in their pleadings.’  In return, we have stressed, the pro se litigant ‘is expected to make a good faith attempt to comply with judicial procedures and to acquire general familiarity with and attempt to comply with the rules of procedure-absent this effort, [the litigant] may be denied the leniency otherwise afforded pro se litigants.’

In Breck v. Ulmer, 745 P.2d 66, 75 (Alaska 1987), the Alaska Supreme Court stated the trial judge should have informed the pro se litigant of proper procedure for action he was obviously attempting to accomplish.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.
The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

AS 23.30.110.  Procedure on claims.  (a) Subject to the provisions of a 
AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

. . .

(c) Before a hearing is scheduled, a party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. . . .

In Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008), the court noted §110(c) though different, is “likened” to a statute of limitations defense, which is a “disfavored” defense, and “provisions absent from subsection .110(c) should not be read into it.”  The Court said:

Subsection .110(c) is a procedural statute that ‘sets up the legal machinery through which a right is processed’ and ‘directs the claimant to take certain action following controversion.’  A party must strictly comply with a procedural statute only if its provisions are mandatory; if they are directory, then ‘substantial compliance is acceptable absent significant prejudice to the other party.’  In South Anchorage Concerned Coalition, Inc. v. Municipality of Anchorage, we examined a municipal ordinance with language similar to the language in subsection .110(c).  In that case, we determined that the ordinance was directory, not mandatory, so that strict compliance with the ordinance was not required.  We stated there:

A statute is considered directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create ‘guidelines for the orderly conduct of public business’; and (3) ‘serious, practical consequences would result if it were considered mandatory.’

We conclude that the language of subsection .110(c) satisfies these criteria and hold its provisions are directory.  First, the language of subsection .110(c) is affirmative, not prohibitive.  The first sentence of the statute directs a party to file a request for a hearing with an affidavit of readiness to schedule a hearing, but it does not say what a party or the Board should not do.  The last sentence of the subsection also gives an affirmative directive, rather than a prohibition, simply stating that a claim is denied if the employee does not request a hearing within two years following a notice of controversion.

Second, the legislature added the affidavit requirement to create procedural guidelines for the orderly conduct of public business.  Although the last sentence of subsection .110(c) imposes a penalty on a claimant for failing to meet the deadline to request a hearing, legislative history supports the conclusion that the primary purpose of requiring an affidavit was to create guidelines for the orderly conduct of public business.  The House Judiciary Committee’s sectional analysis of the legislation reenacting subsection .110(c) to include an affidavit requirement stated that this subsection was meant to address delays in getting disputed cases before the Board and ‘the [B]oard’s problems in timely docketing cases for hearing.’

The Alaska Supreme Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996) noted the statute of limitations defense is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”

In Tonoian v. Pinkerton Security, AWCAC Decision No. 029 (January 30, 2007), the commission stated “lack of mental capacity or incompetence” may be a “legal reason” why a self-represented litigant’s delay in requesting a hearing on a claim may be excused.  

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the claim and his employment.  In less complex cases, lay evidence may be sufficiently probative to establish the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).   The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence to rebut it.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  The employer’s evidence is viewed in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, credibility questions and the weight to give the employer’s evidence is deferred until after it is decided the employer has produced a sufficient quantum of evidence to rebut the presumption.  Ugale, 92 P.3d at 417 (Alaska 2004).

If the employer produces substantial evidence, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d at 1381.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted”(quoting O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)).  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  

 In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.   George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Section 130 confers continuing jurisdiction over workers’ compensation matters (id.)  

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  “We hold that under Alaska’s . . . compensation provisions there is no limitation as to the type of fact coming within the ambit of the statutory ‘mistake in its determination of a fact’ review criterion.  More particularly, under 
AS 23.30.130(a), the Board has the authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.”  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  Lynn adopted language from Jarka Corp. v. Hughes, 299 F.2d 534, 537 (2d Cir. 1962), which said:

In order to modify a previous order on the theory of mistake, a new order should make it clear that it is doing so, should review the evidence of the first hearing and should indicate in what respect the first order was mistaken -- whether in the inaccuracy of the evidence, in the impropriety of the inferences drawn from it, or, as may be true in the present case, because of the impossibility of detecting the existence of the particular condition at the time of the earlier order.

Lynn also cited from a U.S. Supreme Court case construing language from the almost identical provision in the Longshoremen’s and Harbor Workers’ Compensation Act, which noted: “We find nothing in this legislative history to support the respondent’s argument that a ‘determination of fact’ means only some determinations of fact and not others.”  Lynn, 453 P.2d at 483; citing Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968), rehearing denied, 391 U.S. 929 (1968).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Lynn 453 P.2d at 484-85.  “Substantial evidence” is defined as such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.050.  Pleadings. (a)  A person may start a proceeding before the board by filing a written claim or petition.

(b) Claims and petitions. 

(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act, that meets the requirements of (4) of this subsection.  The board has a form that may be used to file a claim.  In this chapter, an application is a written claim. . . . 

8 AAC 45.060. Service. . . .  

(b) . . .  Except for a claim, a party shall serve a copy of a document filed with the board upon all parties or, if a party is represented, upon the party’s representative.  Service must be done, either personally, by facsimile, electronically, or by mail, in accordance with due process.  Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address.  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. . . .

8 AAC 45.063. Computation of time.  (a) In computing any time period prescribed by the Act or this chapter, the day of the act, event, or default after which the designated period of time begins to run is not to be included.  The last day of the period is included, unless it is a Saturday, Sunday or a legal holiday, in which case the period runs until the end of the next day which is neither a Saturday, Sunday nor a holiday. . . .

8 AAC 45.182.  Controversion.  (a) To controvert a claim the employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. . . .

ANALYSIS

1) Was the oral order denying Employee’s petition for a continuance correct?

Employee was injured in July 1997.  He filed a claim in July 2003.  Employee attended prehearing conferences in September 2003, in October 2011 and in January 2012.  At the January 2012 prehearing conference, the parties agreed to a hearing on February 8, 2012, on Employer’s petition to dismiss.  At no time between filing his 2003 claim and agreeing to a February 8, 2012 hearing did Employee ever suggest he was not ready to go to hearing, needed more time to find an attorney, or otherwise objected to a hearing on February 8, 2012.  However, soon after receiving his January 19, 2012 Hearing Notice, Employee filed a petition seeking a continuance and for the first time suggested he was having difficulty finding an attorney and was unprepared for hearing.  At hearing on February 8, 2012, Employee testified he actually had an attorney in Seattle, but his attorney was in mediation that day and could not attend the hearing.  Yet, the record is devoid of an entry of appearance from an attorney on Employee’s behalf, and if Employee has an attorney in Seattle willing to represent him in this case, his attorney could have and should have filed appropriate paperwork requesting a continuance, and explaining his absence on the date of hearing.  He did neither.

Employee testified to an impressive array of mental health issues and medical care he says he has had since 1997.  This decision in no way minimizes Employee’s mental or other health issues.  Taken at face value, Employee’s testimony could conceivably provide an excuse for Employee’s failure to timely object to the February 8, 2012 hearing being set in the first instance.  But his testimony is completely unsupported by any medical evidence in his file.

Regulation 8 AAC 45.074 allowed Employee to request a continuance by filing a petition.  However, the regulation also requires “good cause” for a continuance and lists what constitutes good cause under the law.  Employee provided no evidence satisfying any of the good cause requirements in the regulation.  The “catchall” good cause requirement, i.e., a determination that “despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance,” similarly did not apply to Employee’s case as he could not demonstrate due diligence in attempting to obtain an attorney, or objecting to the February 8, 2012 hearing by filing an Affidavit of Opposition to Employer’s Affidavit of Readiness for Hearing, when he had an opportunity to do so.  As a layman given more leeway in procedural matters, Employee could have at least objected verbally to setting a hearing at which point his objections could have been made known and options considered.  Perhaps in such case the designee would not have selected the February 8, 2012 hearing date.  On balance, Employee was unable to demonstrate good cause for a continuance under 8 AAC 45.074, and his petition requesting a continuance was correctly denied.

2) Shall Employee’s July 30, 2003 claim be dismissed under AS 23.30.110(c)?
An initial factual dispute must be resolved before this legal issue can be decided.  Employee contends he never received notice of his duty to request a hearing as required by 
AS 23.30.110(c).  Employer infers he did, as reflected by notices included in Prehearing Conference Summaries and in its Controversion Notice.  This is a factual issue to which the statutory presumption is applied.  AS 23.30.120; Sokolowski.  

Without regard to credibility, Employee raised the presumption through his testimony he never received notice of his duty to request a hearing under AS 23.30.110(c).  This causes the §120 presumption to attach to this issue, and shifts the burden of production to Employer.  Without regard to credibility, Employer rebutted the raised presumption through notice set forth in the September 4, 2003 Prehearing Conference Summary advising Employee of his need to request a hearing and warning him of consequences for failing to do so, and its evidence including service proof on its March 2, 2004 Controversion Notice, which also contained applicable warnings.  This is substantial evidence rebutting the presumption and requiring Employee to prove by a preponderance of the evidence he did not know of his requirement to ask for a hearing on his claim in a timely manner.  Employee cannot convince the panel he was unaware, at least through lack of adequate notice, of his duty to request a hearing on his claim.  Saxton.  Therefore, he must either prove he filed a timely hearing request, otherwise requested a hearing in a timely fashion, or timely requested more time to file a hearing request.  Alternately, Employee must convince the panel he had a legal excuse for not timely requesting a hearing.  Tonoian.

Employee filed a claim, i.e., a written request for various benefits, Employer controverted his claim on a prescribed form, and Employee concededly failed to file an Affidavit of Readiness for Hearing, otherwise ask for a hearing, or ask for more time to request a hearing within two years of the date Employer filed and served the Controversion Notice.  8 AAC 45.050; 8 AAC 45.182; AS 23.30.110(c).  Employee contends he did not know about the §110(c) filing requirement and says his work-related mental health concerns arising from a blow to the head when he fell off his bunk are responsible for his inability to request a hearing since he filed his July 30, 2003 claim.  Tonoian.  Employee failed to present evidence, other than his unsupported testimony concerning mental health issues, to justify excusing this failure.  Tonoian.  
Dismissal of claims is generally disfavored in the law.  Tipton.  As stated above, Employee testified at hearing concerning a vast array of mental health conditions, all of which he attributes to his work-related injury, which he says included a blow to his head.  Under some circumstances, such mental health diseases may well excuse an employee from timely filing an Affidavit of Readiness for Hearing or other hearing request on his claim.  Tonoian.  Nevertheless, the record is devoid of any medical evidence supporting Employee’s testimony.  It is unknown precisely what mental health issues beset him, and the time frames during which Employee suffered from these conditions.  Without medical records, it is unknown what effect Employee’s purported mental health diseases had on his ability to function, or the time frames when he may have not been able to pursue his claim as a result of either his mental health diseases or medication used to treat them.  This is true regardless of the cause of Employee’s mental health conditions.  Absent medical evidence showing Employee could not understand his duty to request a hearing or seek more time to request one Employee has not demonstrated he could not have requested a hearing timely under AS 23.30.110(c).  The record by contrast shows Employee was advised of this duty on several occasions by various means.

At times Employee has sought and received assistance from Division staff, which has provided pleadings for him to sign requesting relief.  Employee does not explain how or why he was unable to seek such assistance from a staff member who could have helped him complete an Affidavit of Readiness for Hearing or otherwise make a hearing request.  Employee conceded he made no effort whatsoever to request a hearing.  Kim.  Consequently, as the record clearly shows Employee filed a claim for benefits on July 30, 2003, Employer controverted Employee’s claim on a prescribed form on March 5, 2004, and to date Employee has neither filed an Affidavit of Readiness for Hearing nor otherwise requested a hearing or asked for more time to request a hearing, the law requires his July 30, 2003 claim be dismissed.  8 AAC 45.050; 8 AAC 45.182; AS 23.30.110(c).

Employee filed another claim on August 9, 2011.  Employer controverted the August 9, 2011 claim on August 29, 2011.  The time has not yet run out for Employee to request a hearing on his August 9, 2011 claim.  Nevertheless, pursuant to direction from the Alaska Supreme Court, Employee is advised he must file an Affidavit of Readiness for Hearing, otherwise request a hearing, or request more time to request a hearing on his August 9, 2011 claim on or before September 2, 2013, or that claim may also be dismissed as a matter of law under 
AS 23.30.110(c).  Richard; Bohlmann.  This date is derived as follows: Employer’s August 26, 2011 Controversion Notice was filed on August 29, 2011.  8 AAC 45.182.  According to the Controversion Notice, it was mailed to Employee at his address of record on August 26, 2011.  By regulation, the date of an event is not included in time calculations.  8 AAC 45.063.  Therefore, the two years in which Employee has to take action in requesting a hearing following Employer’s August 26, 2011 controversion notice begins the day after the notice was filed, i.e., on August 30, 2011.  AS 23.30.110(c).  The regulations also allow for three additional days added to the time required for a party to take action, when the document requiring the action is served by mail.  8 AAC 45.060(b).  Therefore, Employee has two years and three days from August 30, 2011, to request a hearing or request more time to request a hearing on his August 9, 2011 claim, i.e., September 2, 2013.

Furthermore, Employee is advised he has one year and three days from the date this decision dismisses his July 30, 2003 claim to seek modification if he obtains information showing this decision made a mistake in its determination of a fact.  AS 23.30.130; Richard; Bohlmann.  In other words, Employee has until March 11, 2013, to seek modification of this decision by filing a petition and related evidence.  8 AAC 45.063; 8 AAC 45.060(b).  Employee may seek modification of this decision by contacting a Workers’ Compensation Technician at 907-269-4980, who will assist him in preparing the necessary paperwork.

This decision does not decide whether Employee’s August 9, 2011 claim has any merit or whether any specific benefits sought in his August 9, 2011 claim are also dismissed or otherwise barred by this decision.  Similarly, this decision does not imply Employee will be successful in a petition for modification.  This decision simply advises Employee he has the right to request a hearing on his August 9, 2011 claim, and may seek modification of this decision dismissing his July 30, 2003 claim.  Employee is directed to the bottom of this decision for further information about seeking modification or reconsideration of this decision, or filing an appeal.
CONCLUSIONS OF LAW
1) The oral order denying Employee’s petition for a continuance was correct.

2) Employee’s July 30, 2003 claim will be dismissed under AS 23.30.110(c).

ORDER
1) The oral order denying Employee’s petition for a continuance is affirmed as correct.

2) Employee’s July 30, 2003 claim is dismissed under AS 23.30.110(c).
Dated in Anchorage, Alaska on March 7, 2012.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of GERONIMO LIMAS-LOZANO Employee / applicant v. ICICLE SEAFOODS, INC., Employer; SEABRIGHT INSURANCE CO., insurer / defendants; Case No. 199729520; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on March 7, 2012.
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