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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CHRIS A. TYLER, 
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v. 
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and 
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No(s).  200620152
AWCB Decision No. 12-0060 

Filed with AWCB Fairbanks, Alaska 

on March 22nd, 2012


Conam Construction’s (Employer) October 27, 2011 petition for review of the Reemployment Benefits Administrator (RBA) Designee’s October 24, 2011 decision, finding Christopher Tyler (Employee) eligible for reemployment benefits, was heard in Fairbanks, Alaska on February 2, 2012.  Employee appeared by telephone and represented himself.  Jeffrey Holloway appeared by telephone on behalf of Employer.  The record closed at the hearing’s conclusion on February 2, 2012. 

ISSUE
Employer contends the RBA Designee’s decision, finding Employee eligible for reemployment benefits, was an abuse of discretion because her decision was not based on substantial evidence.  

Specifically, Employer contends reemployment specialist Meg Robinson sent inquiries to Employee’s physicians regarding Employee’s physical capacities and his ability to perform the duties of jobs he had previously held.  Based on Employee’s physicians’ responses, opining 
Employee could return to those positions after being cleared following a proposed surgery, Employer contends it sent a letter to the RBA Designee objecting to the doctors’ opinions because their predictions were conditioned on Employee’s present need for surgery rather than solely on his predicted physical capacities following surgery.  Employer contends the RBA Designee recommended the parties send job descriptions and interrogatories to the SIME physician.  Employer contends the Designee found Employee eligible for reemployment benefits prior to receipt of the SIME physicians’ responses when she knew they were forthcoming, thereby abusing her discretion.  Employer contends the eligibility decision should therefore be referred back to the RBA.

Employee terminated his participation in the hearing before his position could be made known.  The panel infers Employee disagrees with Employer’s position.  

1) Did the Designee abuse her discretion by finding Employee eligible for reemployment benefits under AS 23.30.041(e)?

2) Shall the Designee’s October 24, 2011 determination be modified under AS 23.30.130?

FINDINGS OF FACT

1) On November 30, 2006, while working for Employer as an equipment operator, Employee lost his balance and fell five feet off a crane, injuring his left leg, foot, wrist and lower back.  (Report of Occupational Injury or Illness, December 1, 2006).

2) Employer began paying temporary total disability (TTD) benefits to Employee.  (Compensation Report, December 18, 2006).

3) Following the November 30, 2006 work injury, Employee moved from Alaska to Pepperell Massachusetts, and later to East Andover, Maine.  (Tyler deposition at 8).

4) Following his return to New England from Alaska, Employee treated extensively for his knee, wrist, back and hip conditions.  (Record; observations).

5) On June 9, 2008 a left hip magnetic resonance imaging (MRI) scan and arthrogram were performed and revealed a tear at the base of the anterior labrum.  No significant cartilage abnormalities were identified.  (MRI report, June 9, 2008).

6) On June 17, 2008, Geoffrey Van Flandern, M.D. discussed hip arthroscopy with Employee to address his labral tear.  (Van Flandern report, June 18, 2008).

7) On July 24, 2008, Dr. Van Flandern performed left hip arthroscopy with a left anterior partial labrectomy.  Dr. Van Flandern noted in his postoperative report:

The posterior acetabulum and femoral head appeared to be maintained.  The superior head and superior acetabulum were maintained.  We moved to the posterior aspect of the hip and found the anterior hip joint to be in good condition but the anterior labrum was indeed torn.

Van Flandern report, July 25, 2008.

8) On May 19, 2009, Andrew Forrest, M.D. evaluated Employee for treatment of lower back pain radiating into Employee’s lower left extremity.  Dr. Forrest diagnosed 1) sacroiliac strain; 2) L4-5 facet syndrome; 3) left hip labral tear status post repair; and 4) left wrist Triangular fibrocartilage complex (TFCC) tear status post repair.  Dr. Forrest referred Employee for facet block injections and osteopathic manipulation.  (Forrest report, May 19, 2009).

9) On June 8, 2010, a left hip MRI arthrogram was performed that revealed mild cartilage fibrillation and surface irregularity along the anterior aspect of the femoral head.  (Newman report, June 8, 2010).

10) On June 18, 2010, Dr. Van Flandern talked with Employee about an arthroscopic evaluation and potential osteochondroplasty to address potential femoral acetabular impingement. (Van Flandern report, June 24, 2010).

11) On July 8, 2010, William F. Boucher, M.D. performed an employer’s medical evaluation (EME).  Employee’s complaint at the time was pain in his hip, leg and foot.  Dr. Boucher diagnosed 1) left hip anterior labral tear, status post debridement; 2) left TFCC tear, status post debridement; 3) chronic low back syndrome; 4) contusion left knee, resolved; 5) contusion left foot; and 6) status post bilateral inguinal herniorrpaphy.  Dr. Boucher opined there was a causal connection between the November 30, 2006 work injury and Employee’s left hip anterior labral tear and his current left hip complaints.  He reported the results of Employee’s left hip arthroscopy with labral debridment as “good,” opined Employee had reached maximum medical improvement by March 2009, and recommended regular exercise and use of over-the-counter analgesics.  He opined Employee had at least a medium duty work capacity and could perform the duties of an operating engineer.  (Boucher report, July 8, 2010).

12) Daniel Lalonde, Jr., M.D., of the Rumford Hospital Pain Clinic, gave Employee a series of left hip injections and provided Employee with Vicodin and other prescriptions between December 2010 and May 2011.  (Lalonde reports, December 1, 2010; December 3, 2010; January 14, 2010; February 25, 2011; March 11, 2011; May 31, 2011).

13) On December 16, 2010, Employer controverted benefits based on Dr. Boucher’s report.  (Controversion Notice, September 16, 2010).

14) On April 5, 2011, Employee returned to Dr. Forrest, complaining of lower back and left hip pain.  Dr. Forrest concurred with Dr. Van Flandern’s recommendation for surgery to address Employee’s femoral acetabular impingement.  (Forrest report, April 5, 2011).

15) On April 25, 2011, Christopher Beltzer entered an appearance as Employee’s attorney.  (Entry of Appearance, April 25, 2011).

16) On May 12, 2011, rehabilitation specialist Meg Robinson was selected to complete an eligibility evaluation for Employee.  (Letter from Reemployment Benefits section to Employee, May, 12, 2011).

17) On June 21, 2011, Ms. Robinson sent Dr. Forrest job descriptions for crane operator and operating engineer to solicit Dr. Forrest’s prediction on whether Employee would have the permanent physical capabilities to perform those jobs.  Dr. Forrest opined Employee could perform those jobs once cleared by Dr. Van Flandern after the proposed surgery.  (Letter from Ms. Robinson to Dr. Forrest, June 21, 2011).

18) On June 21, 2011, Ms. Robinson sent Dr. Lalonde job descriptions for crane operator and operating engineer to solicit Dr. Lalonde’s prediction on whether Employee would have the permanent physical capabilities to perform those jobs.  Dr. Lalonde opined Employee could perform those jobs but he could not predict Employee’s return to work date until after Dr. Van Flandern’s proposed surgery.  (Letter from Ms. Robinson to Dr. Lalonde, June 21, 2011).

19) On June 21, 2011, Ms. Robinson sent Dr. Van Flandern job descriptions for crane operator and operating engineer to solicit Dr. Van Flandern’s prediction on whether Employee would have the permanent physical capabilities to perform those jobs.  Dr. Van Flandern’s office required a prepayment before answering Ms. Robinson’s inquiry, so he did not immediately respond.  (Letter from Ms. Robinson to Dr. Van Flandern, June 21, 201; Letter from Ms. Robinson to RBA, July 7, 2011).

20) On July 18, 2011, Employer wrote the RBA objecting to Dr. Lalonde’s and Dr. Forrest’s opinions regarding Employee’s predicted functional capacities.  Employer noted the doctors’ opinions, which predicted Employee could return to work, were conditioned on the performance of Dr. Van Flandern’s proposed surgery.  Employer therefore objected to these opinions on the basis they were based on Employee’s present, rather than his predicted, physical capacities.  Employer wrote:  

[R]eemployment benefits eligibility is based on a physician’s prediction concerning an injured worker’s physical capacities once medical stability is achieved.  Reemployment benefits are not based on whether an Employee can presently return to work . . . . [B]ecause the treating physicians in this case have predicted that Mr. Tyler will possess the physical capacities to return to his job at the time of injury as well as jobs previously held, Mr. Tyler should be determined not eligible for reemployment benefits.  

Letter from Employer to RBA, July 18, 2011.

21) On July 19, 2011, Mr. Beltzer wrote the RBA on behalf of Employee also objecting to the conditional nature of Dr. Lalonde’s and Dr. Forrest’s predictions.   (Letter from Mr. Beltzer to RBA, July 19, 2011).

22) On August 4, 2011, the RBA Designee replied in a letter to both Employer and Employee, stating:

I have reviewed both of your recent letters and clearly, there are disputes warranting an SIME.  Unfortunately, I do not have access to the pleading that you have filed with the Fairbanks Workers’ Compensation office, or the SIME form.  I am assuming that one of your disputes is Mr. Tyler’s need for additional surgery and its relationship to the November 30, 2006 injury.  Until this is decided, it will be difficult to get Mr. Tyler’s physicians to render predictions on his ability to perform his jobs.  Additionally, if functional capacity is an issue, the SIME form requires that job descriptions be attached to the form.

My suggestion is that one or both of you, submit the SCODRDOT job descriptions to the SIME physician(s) and ask the physician(s), “Do you predict that Chris Tyler will have the permanent physical capacities to perform the physical demands of [insert DOT job title] as it is described in this job description?  Yes___  No___.”  By asking this question of the SIME physician(s), it may avoid one or the other of the parties from appealing the eligibility evaluation determination, when it is made.  In the end, asking this question of the SIME physician(s) may speed up the adjudication and eligibility evaluation process.

Letter from RBA Designee to Employer and Employee, August 4, 2011.

23) On August 30, 2011, after receiving prepayment, Dr. Van Flandern opined Employee would not have the physical capacities to return to work as either a crane operator or operating engineer.  (Van Flandern questionnaire, August 30, 2011).

24) On August 31, 2011, Vincent E. Boswell, M.D. performed a second independent medical evaluation (SIME).  With respect to Employee’s labral tear, Dr. Boswell noted a June 9, 2008 preoperative left hip arthrogram and MR arthrogram revealed a small labral tear, and repeat post-operative left hip arthrograms and MR arthrograms did not reveal a recurrent labral tear.  Dr. Boswell concluded it is probable Employee sustained a labral injury as a result of the November 30, 2006 fall, and the partial labrectomy in the left hip was reasonable and necessary.  With respect to Dr. Van Flandern’s femoral acetabular impingent diagnosis, Dr. Boswell reported a January 23, 2009 arthrogram and MR arthrogram revealed no abnormality of the femoral head, and further reported no deformities of the femoral head were noted on a June 8, 2010 MR arthrogram  and MR arthrogram.  Dr. Boswell opined:

The impingement test is negative suggesting the absence of any significant femoral acetabular impingement.  There is no definitive medical condition to explain Mr. Tyler’s diffuse posterior and lateral hip pain.  The exam is not consistent with sacroiliac joint dysfunction, degenerative arthritis of the hip, loose body, or femoral acetabular impingement. (Boswell report, August 31, 2011).  

Dr. Boswell concluded the clinical and MRI findings are not consistent with a cam impingement, and Dr. Van Flandern’s proposed osteochondropalsty of Employee’s left hip was not only not reasonable and necessary medical treatment for the November 30, 2006 work injury, but contraindicated, as well.  Id.
25) Dr. Boswell’s evaluation addresses the clinical findings of all physicians who have either examined or treated Employee up to the date of his own evaluation.  His evaluation is both, the most current and, the most comprehensive, to date in the medical record.  (Record).
26) On September 1, 2011, in response to another inquiry from Ms. Robinson, Dr. Lalonde changed his previous prediction in regards to Employee’s permanent physical capacities and opined Employee would not have the physical capacities to return to work at his previously held positions.  (Lalonde questionnaire, September 1, 2011).

27) On September 6, 2011, in response to another inquiry from Ms. Robinson, Dr. Forrest changed his previous prediction in regards to Employee’s permanent physical capacities and opined Employee would not have the physical capacities to return to work at his previously held positions.  (Forrest questionnaire, September 6, 2011).

28) On October 24, 2011, the RBA Designee found Employee eligible for reemployment benefits, stating:

In these reports, Ms. Robinson documented the following.  (1) On August 30, 2011, Dr. Van Flandern predicted that you would not have the permanent physical capacities to perform the physical demands of your job at time of injury, or any of the other jobs that you have held during the ten-year period prior to your injury. On September 1, 2011, Dr. Lalonde reviewed the SCODRDOT job descriptions and predicted that you would only have the physical capacities to perform two of your past nine jobs.  On September 6, 2011, Dr. Forrest reviewed the SCODRDOT job descriptions and agreed with Dr. Van Flandern’s predictions, that you would not be able to perform any of your jobs. . . .

Letter from RBA Designee to Employee, October 24, 2011.    
29) On November 7, 2011, pursuant to the RBA Designee’s suggestion, Employer sent Dr. Boswell SCODRDOT job descriptions and interrogatories asking him whether Employee would have the permanent physical capacities to perform the jobs of crane operator or operating engineer.  (Employer’s Interrogatories, November 7, 2011).

30) On November 30, 2011, Dr. Boswell responded to Employer’s interrogatories opining Employee would have the physical capacities to return to previously held positions.  (Id.).

31) On December 21, 2011, Mr. Beltzer withdrew as Employee’s attorney.  (Withdrawal of Attorney, December 21, 2011).

32) The instant matter was originally scheduled for hearing on January 4, 2012, however Employee was granted a continuance after explaining he was unable to proceed.  (Record).

33) At the re-scheduled hearing on February 2, 2012, Employee again requested a continuance, which was denied.  During Employer’s argument, Employee interrupted Employer and began shouting profanities over the telephone.  Employee then hung up.  The board telephoned Employee to inquire whether he wanted to continue to participate in the hearing.  Employee stated he did not, and contended the board was harassing him and he intended to call the State Troopers to report the board’s harassment.  (Id.).

34) Employee’s position on Employer’s instant petition is unknown.  (Id.).

PRINCIPLES OF LAW

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 23.30.041.  Rehabilitation and reemployment of injured workers.  
. . . 

(c) . . . . If the employee is totally unable to return to the employee's employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.  If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation. . . . 

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist's request.  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."

(f) An employee is not eligible for reemployment benefits if

. . . 

(4) at the time of medical stability, no permanent impairment is identified or expected.

. . . 
AS 44.62.570. Scope of review.

. . . 

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeals to the Alaska Workers’ Compensation Appeals Commission or the courts, decisions reviewing board designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  When applying a substantial evidence standard, “[the reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).  Determining whether an abuse of discretion has taken place is aided by the practice of allowing additional evidence at the review hearing, based on the rationale expressed in several superior court opinions addressing Board decisions. See, e.g., Kelley v. Sonic Cable Television, Superior Court Case No. 3AN 89-6531 CIV (February 2, 1991); Quirk v. Anchorage School District, Superior Court Case No. 3AN-90-4509 CIV (August 21, 1991). Nevertheless, 8 AAC 45.070(b)(1)(A) precludes additional evidence if the party offering it failed to exercise reasonable diligence in developing and presenting it to the RBA Designee. See, e.g., Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999).

After allowing parties to offer admissible evidence, all the evidence is reviewed to assess whether the RBA Designee’s decision was supported by substantial evidence and therefore reasonable. Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993). If, in light of all the evidence, the RBA Designee’s decision is not supported by substantial evidence, the RBA Designee abused her discretion and the case is remanded for reexamination and further action.

AS 23.30.130.  Modification of awards.  (a)  Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The RBA Designee’s decision must be upheld absent “an abuse of discretion.”  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act.  The Alaska Supreme Court describes abuse of discretion as “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 8 (7th ed. 2000).

The Administrative Procedure Act (APA) provides another, similar definition used by courts in considering appeals from administrative agency decisions.  It expressly includes reference to a “substantial evidence” standard:  

AS 44.62.570.  Scope of review.

. . .

(b) Inquiry in an appeal extends to the following questions: (1) whether the agency has proceeded without, or in excess of jurisdiction; (2) whether there was a fair hearing; and (3) whether there was a prejudicial abuse of discretion.  Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  

. . .

(c) . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by 

(1) the weight of the evidence; or 

(2) substantial evidence in the light of the whole record.  

When applying a substantial evidence standard of review, a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

8 AAC 45.150.  Rehearings and modifications of board orders.  (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. 

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. 

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence. 

In Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960-61 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974): “The plain import of this amendment (adding “mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”   Interior Paint Co., 522 P.2d at 168 (citations omitted).  The board applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status (see, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994)).  


ANALYSIS
1) Did the RBA Designee abuse her discretion by finding Employee eligible for reemployment benefits under AS 23.30.041(e)?

Dr. Forrest’s and Dr. Lalonde’s initial physical capacities predictions were both conditioned on Dr. Van Flandern’s proposed femoral osteochondropalsty.  Both physicians predicted Employee could return to work at previously held positions, but both deferred their predictions of Employee’s return to work date to Dr. Van Flandern.  Both Employer and Employee objected to the conditional nature of the physicians’ predictions.  In response to the parties’ objections, the RBA Designee wrote:  “I am assuming that one of your disputes is Mr. Tyler’s need for additional surgery and its relationship to the November 30, 2006 injury.  Until this is decided, it will be difficult to get Mr. Tyler’s physicians to render predictions on his ability to perform his jobs.”  The record demonstrates the RBA Designee was correct on both counts.  First, the need for the additional surgery was in dispute at the time.  Dr. Van Flandern had opined the proposed surgery was reasonable and necessary, while Dr. Boswell, the SIME physician, had come to the opposite conclusion.  Second, it was also initially difficult to get Drs. Forrest and Lalonde to commit to their respective predictions, requiring the rehabilitation specialist to send out second set of inquiries.   

Following the RBA Designee’s August 4, 2011 letter, Dr. Van Flandern then predicted Employee would not have the physical capacities to return to previously held positions.  Immediately after Dr. Van Flandern made known his opinion on Employee’s predicted physical capacities, Drs. Forrest and Lalonde, in their responses to Ms. Robinson’s second inquiry, changed their predictions, next opining Employee would not be unable to return to previously held positions.  In the meantime, Employer’s independent medical examiner (EIME), Dr. Boucher, had predicted Employee could return to previously held positions, and the board’s SIME physician, Dr. Boswell, whose opinion was not yet known at the time of the RBA Designee’s August 4, 2011 letter, eventually predicted Employee could return to previously held positions, as well.

In applying the substantial evidence standard, the reviewer may not reweigh the evidence or draw its own inferences from the evidence.  Therefore, whether the RBA Designee should have placed more weight on Dr. Forrest’s and Dr. Lalonde’s first predictions than their second predictions, or whether Van Flandern’s prediction is more credible than Dr. Boswell’s, are not considerations in the issue at hand.  Drs. Forrest’s and Lalonde’s second predictions along with Dr. Van Flandern’s were, either collectively or individually, substantial evidence upon which the RBA Designee could have made her determination.  And, although one might reasonably read the designee’s August 4, 2011 letter to mean she would not determine eligibility until she received Dr. Boswell’s responses, her letter was based on the anticipated difficulty in obtaining more definitive predictions from Employee’s physicians, which did later follow.  Following the RBA Designee’s August 4, 2011 letter, Drs. Forrest and Lalonde both predicted Employee would not be able to return positions he previously held.  Dr. Van Flandern opined the same.  Therefore, it cannot be said that the RBA Designee’s determination was not based on substantial evidence.  The RBA Designee did not abuse her discretion.

2) Shall the RBA Designee’s September 1, 2010 determination be modified under AS 23.30.130?

However, just as Drs. Forrest’s, Lalonde’s and Van Flandern’s predictions followed the RBA Designee’s August 4, 2011 letter, so too did Dr. Boswells, predicting Employee could return to positions he had held in the ten years preceding his injury.  Dr. Boswell’s predictions were only received after the RBA Designee had already made her October 24, 2011, determination, finding Employee eligible for reemployment benefits.  Therefore, under 8 AAC 45.150(d)(2), Dr. Bowell’s predictions are new medical evidence that Employer could not with due diligence have produced for the RBA Designee’s consideration prior to her finding of eligibility.  Additionally, 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In this case, Dr. Boswell’s predictions are specific medical evidence received after the RBA Designee’s determination.  Since the board now has the benefit of all forthcoming medical evidence, including evidence the RBA Designee expressly suggested the parties obtain in her August 4, 2011 letter, it will evaluate all relevant medical opinions as they now exist regarding Employee’s physical capacities on its own motion.

Both the first and second predictions of Drs. Forrest and Lalonde essentially defer to Dr. Van Flandern’s opinion on Employees’ physical capacities.  Dr. Van Flandern ultimately predicted Employee could not return to previously held positions.  On the other hand, the EIME physician, Dr. Boucher, as well as the board’s SIME physician, Dr. Boswell, predicted Employee could return to previously held positions.  Dr. Boswell’s evaluation addresses the clinical findings of all physicians who have either examined or treated Employee up to the date of his own evaluation.  His report also includes his own clinical findings, impingement test results.  Dr. Boswell’s report addresses all imaging studies to date, and in particular notes Dr. Van Flandern’s observations of the condition of Employee’s femoral head during the July 24, 2008 arthroscopy.  His evaluation is the most current and comprehensive in the medical record.  Additionally, Dr. Boswell is the most independent physician of those who have opined on Employee’s physical capacities.  For these reasons, Dr. Boswell’s predictions on Employee’s ability to return to previously held positions are afforded the greatest weight.

Dr. Boswell’s report was not available to the RBA Designee at the time she made her October 24, 2011, determination of eligibility for reemployment benefits.  On review of the entire medical record as it now exists, a preponderance of the evidence indicates Employee will not have permanent physical capacities less than the physical demands of jobs he held within the ten years prior to his work injury, as required under AS 23.30.041(e)(2).  Accordingly, based on the evidence in the present record, Employee is not eligible for benefits under AS 23.30.041.

Based on the record available to her at the time of her determination, substantial evidence existed to support the RBA Designee’s finding of eligibility.  However, on review of the present record, including Dr. Boswell’s report, under AS 23.30.041(e)(2) there is substantial evidence to now modify the designee’s determination.  Therefore, pursuant to AS 23.30.130, the RBA Designee’s determination will be modified.  Employee is not entitled to reemployment benefits under 
AS 23.30.041.
CONCLUSIONS OF LAW
1) The RBA Designee’s decision finding Employee eligible for reemployment benefits was supported by substantial evidence, and it was not an abuse of her discretion.  

2) The RBA Designee’s October 24, 2011 determination shall be modified under AS 23.30.130.

ORDER

1) The Employer’s October 27, 2011 petition for review of the RBA Designee’s October 24, 2011 decision, finding Employee eligible for reemployment benefits, is denied.  

2) In accord with AS 23.30.041(d) and AS 23.30130, the RBA Designee’s October 24, 2011 determination is modified.  Employee is not eligible for reemployment benefits under AS 23.30.041.
Dated at Fairbanks, Alaska this 22nd day of March, 2012.
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_______/s/_________________________                           

Robert Vollmer, Designated Chair


__​​​​​​​​​​​​​​​​​​​________________________________


Krista Lord, Member


__​​​​​​​​​​​​​​​​​​​____/s/_________________________


Zeb Woodman, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.
MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CHRIS A. TYLER employee / respondent; v. CONAM CONSTRUCTION, employer; ZURICH AMERICAN INS CO, insurer / petitioners; Case No(s). 200620152; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 22nd day of March, 2012. 

__​​​​​​​​​​​​​​​​​​​________/s/____________________


Diahann Caulineau-Kraft, Clerk 
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