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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	LAWRENCE  TRUEDELL, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

CLAYTON L PHILLIPS,

                                                  Employer,

                                                   and 

THE ALASKA WORKERS’ 

COMPENSATION BENEFITS GUARANTY FUND,

                                                     Defendants.

	)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200623572
AWCB Decision No.  12-0061
Filed with AWCB Anchorage, Alaska

on March 27, 2012


Various defenses to Lawrence Truedell’s
 claim, by both the Alaska Workers’ Compensation Benefits Guaranty Fund (Fund) and Clayton L. Phillips, were heard in Anchorage, Alaska on February 15, 2012.  Attorney Michael Flanigan represented Mr. Truedell.  Attorney Robert Crowther represented Mr. Phillips.  Attorney Toby Steinberger represented the Fund.  Velma Thomas, Administrator of the Fund attended the hearing but did not testify. The record closed at the conclusion of the hearing on February 15, 2012.  

On February 17, 2012, the Supreme Court issued its decision in Trudell v. Hibbert, Opinion No. 6652 (Alaska February 17, 2012), holding that John and Debra Hibbert were liable to Mr. Truedell as the “project owners” of the premises where Mr. Truedell was injured.  A petition for rehearing by the Supreme Court is pending.  Because the Hibberts are not named as parties in the workers’ compensation case and did not participate in the hearing, the board reopened the record and requested additional briefing in light of the Supreme Court’s opinion.  The parties’ briefs were received by March 7, 2012.  After further deliberation, the record closed on March 21, 2012.  

ISSUE
The February 15, 2012 hearing was limited to the applicability of defenses which, if successful, could terminate or limit Mr. Truedell’s case.  Mr. Phillips asserted as a defense that a workers’ compensation proceeding against him is enjoined by the bankruptcy discharge he received.  The Fund asserted as defenses that Mr. Truedell’s claim against it was precluded by both the exclusive remedy provision of AS 23.30.055 and the statute of limitation in AS 23.30.105(a).  The Fund also contended Mr. Truedell could not rely on collateral estoppel to avoid re-litigating matters determined in an earlier superior court proceeding.  After the Supreme Court issued Trudell v. Hibbert, the board sua sponte raised the issues of whether further proceedings in the present case should be stayed pending final court action in Trudell v. Hibbert or whether any of the issues addressed at the February hearing should be decided.  

Should the case before the board be stayed pending final court action in Trudell v. Hibbert, and, if so, what issues should be stayed?

FINDINGS OF FACT
The following facts are based on the evidence in the record as of March 21, 2012, and are limited to those necessary to resolve the issue presented.  The following facts and factual conclusions are established by a preponderance of the evidence:

1) Mr. Truedell contends he was injured on June 13, 2006 while working as an employee for Mr. Phillips.  (Workers’ Compensation Claim, July 22, 2011).  

2) At the time of his injury, Mr. Truedell was working on a building owned by the Hibberts.  (Trudell v. Hibbert, at 2). 

3) Neither Mr. Phillips nor the Hibberts had workers’ compensation insurance coverage at the time of the injury.  (Id. At 2, 7).  

4) On November 24, 2006, Mr. Truedell filed suit in superior court against Mr. Phillips and the Hibberts as an uninsured employer and project owners, respectively.  (Complaint).  

5) On February 15, 2007, Mr. Phillips filed a voluntary petition for bankruptcy.  (Voluntary Petition).  

6) Mr. Phillips was granted a discharge by the bankruptcy court on May 29, 2007.  (Discharge).  

7) The superior court action was stayed as to Mr. Phillips, but proceeded against the Hibberts.  (Stipulation, August 5, 2008).  

8) Mr. Truedell and the Hibberts stipulated that if the Hibberts were found by the court to be project owners, the case would proceed before the Workers’ Compensation Board. (Stipulation, August 5, 2008).  

9) On May 28, 2009, the superior court held the Hibberts were not project owners under the Act, and not liable to Mr. Truedell.  (Findings of Fact and Conclusions of Law, May 28, 2009).  

10) Mr. Truedell appealed the superior court decision to the Alaska Supreme Court.  (Trudell v. Hibbert¸ at 9).  

11) Mr. Phillips’ bankruptcy case closed on September 8, 2010.  (Final Decree, September 8, 2010).  

12) Mr. Truedell filed a workers’ compensation claim against Mr. Phillips and the Fund on August 16, 2012.  (Workers’ Compensation Claim, July 22, 2011).

13) On February 15, 2012, the hearing was held in this case as to defenses that might terminate or limit further proceedings in the case.  (Record).  

14) On February 17, 2012, the Supreme Court issued its opinion in Trudell v. Hibbert reversing the superior court and holding that the Hibberts were project owners under the Act.  (Truedell v. Hibbert).  

15) The Hibberts have filed a petition for rehearing with the Supreme Court.  (Truedell Post-Hearing Brief at 3).

PRINCIPLES OF LAW

A discharge in bankruptcy prohibits certain actions against the debtor:  

11 USC § 524 - Effect of discharge

(a) A discharge in a case under this title— 

(1) voids any judgment at any time obtained, to the extent that such judgment is a determination of the personal liability of the debtor with respect to any debt discharged under section 727, 944, 1141, 1228, or 1328 of this title, whether or not discharge of such debt is waived; 

(2) operates as an injunction against the commencement or continuation of an action, the employment of process, or an act, to collect, recover or offset any such debt as a personal liability of the debtor, whether or not discharge of such debt is waived; and 

 . . . .

(e) Except as provided in subsection (a)(3) of this section, discharge of a debt of the debtor does not affect the liability of any other entity on, or the property of any other entity for, such debt. 

AS 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

. . .

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.045. Employer's liability for compensation.

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215. If the employer is a subcontractor and fails to secure the payment of compensation to its employees, the contractor is liable for and shall secure the payment of the compensation to employees of the subcontractor. If the employer is a contractor and fails to secure the payment of compensation to its employees or the employees of a subcontractor, the project owner is liable for and shall secure the payment of the compensation to employees of the contractor and employees of a subcontractor, as applicable.

. . . .

(f) In this section,

(1) "contractor" means a person who undertakes by contract performance of certain work for another but does not include a vendor whose primary business is the sale or leasing of tools, equipment, other goods, or property; 

(2) "project owner" means a person who, in the course of the person's business, engages the services of a contractor and who enjoys the beneficial use of the work; 

AS 23.30.055. Exclusiveness of liability.

The liability of an employer prescribed in AS 23.30.045 is exclusive and in place of all other liability of the employer and any fellow employee to the employee, the employee's legal representative, husband or wife, parents, dependents, next of kin, and anyone otherwise entitled to recover damages from the employer or fellow employee at law or in admiralty on account of the injury or death. The liability of the employer is exclusive even if the employee's claim is barred under AS 23.30.022. However, if an employer fails to secure payment of compensation as required by this chapter, an injured employee or the employee's legal representative in case death results from the injury may elect to claim compensation under this chapter, or to maintain an action against the employer at law or in admiralty for damages on account of the injury or death. In that action, the defendant may not plead as a defense that the injury was caused by the negligence of a fellow servant, or that the employee assumed the risk of the employment, or that the injury was due to the contributory negligence of the employee. In this section, "employer" includes, in addition to the meaning given in AS 23.30.395, a person who, under AS 23.30.045 (a), is liable for or potentially liable for securing payment of compensation.

AS 23.30.082. Workers' compensation benefits guaranty fund.

(a) The workers' compensation benefits guaranty fund is established in the general fund to carry out the purposes of this section.  . . . .

 . . . .

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time, and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter.
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. . . .

(g) In this section, "fund" means the workers' compensation benefits guaranty fund.

AS 23.30.105. Time for filing of claims.

(a) The right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after the employee has knowledge of the nature of the employee's disability and its relation to the employment and after disablement. However, the maximum time for filing the claim in any event other than arising out of an occupational disease shall be four years from the date of injury, and the right to compensation for death is barred unless a claim therefor is filed within one year after the death, except that, if payment of compensation has been made without an award on account of the injury or death, a claim may be filed within two years after the date of the last payment of benefits under AS 23.30.041 , 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215. It is additionally provided that, in the case of latent defects pertinent to and causing compensable disability, the injured employee has full right to claim as shall be determined by the board, time limitations notwithstanding.

AS 23.30.135. Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

ANALYSIS

Should the case before the board be stayed pending final court action in Trudell v. Hibbert, and, if so, what issues should be stayed?

Unless the Supreme Court reverses its decision after rehearing, the Hibberts will be joined to the current case as project owners.  Because the Hibberts are uninsured, the Fund may be implicated if the Hibberts are unable to pay all benefits that may be awarded to Mr. Truedell.  It appears likely that at least some of the defenses the Fund has raised against Mr. Truedell may also be raised by the Hibberts.  Similarly, it appears likely that the Fund may assert some of the same defenses against the Hibberts as it has asserted against Mr. Truedell.  Hearing from all parties before deciding these issues would best afford fairness and due process to all of the parties and would avoid piecemeal litigation.

The Fund has raised the exclusive remedy provision of AS 23.30.055 as a defense, arguing that because Mr. Truedell elected to pursue Mr. Phillips in superior court, he is now barred from pursuing him in a workers’ compensation proceeding.  Given the Hibberts have stipulated to transfer further proceedings to workers’ compensation if they are found liable by the court, it seems they will be unable to raise the same defense against Mr. Truedell.  However, even if the Fund is correct that Mr. Truedell’s claim against the Fund is barred, Mr. Phillips may be a necessary party to the Truedell-Hibberts matter.  Hearing from all parties before any determination is made will best assure that everyone is accorded fairness and due process. 

The Fund also argued that AS 23.30.082 allows it to raise any defense that an insured employer could raise.  It therefore argued that Mr. Truedell’s claim was not timely filed under AS 23.30.105(a).  Again, if the Truedell-Hibbert matter proceeds before the workers’ compensation board, as stipulated, it is unclear whether or how the timeliness of Mr. Truedell’s claim against Mr. Phillips would affect that matter or how the Fund’s potential liability may be affected.  Again, hearing from everyone before any determination is made will best assure that all parties are accorded fairness and due process.

Anticipating that Mr. Truedell would rely on collateral estoppel to avoid re-litigating matters decided by the superior court, the Fund contends it would be denied due process if he does so.  The Fund contends that, as it was not a party to the superior court action, it cannot be bound by the court’s decisions.  The Fund was also not a party to the Truedell-Hibbert court proceedings, and it may well raise the same defense in regard to Mr. Truedell’s claims against the Hibberts.  It would be best to hear from all of the parties before any determination is made to ensure everyone is accorded due process.  

In contrast to the defenses raised by the Fund, which are based on the actions, or timeliness of actions by other parties, Mr. Phillips’ defense is based solely on his personal status.  Mr. Phillips argued that his presence as a party is precluded by his bankruptcy discharge.  That defense would apply to any workers’ compensation proceeding, regardless of who is involved, or how many other parties are involved, a determination of the issue will not affect the due process rights of other parties, and there is nothing to gain by delaying a decision on this issue.

In re Slali, 282 B.R. 225 (C.D. Cal. 2001) involved a worker’s compensation action against a bankrupt uninsured employer and a claim against the uninsured employers fund. The fund’s liability was predicated on a holding that the employer was liable to the employee for benefits.  The court stated “It is well established that this provision permits a creditor to bring or continue an action directly against the debtor to establish the debtor’s liability when establishing that liability is a prerequisite to recovery from another entity.”  Slali, at 229.  The Slali court stated that while it may not be necessary to reopen the bankruptcy case and modify the discharge injunction, it would be prudent to do so.  

Similarly, In re Munoz, 287 B.R. 546 (9th Cir. B.A.P. 2002) also involved a workers’ compensation proceeding against a bankrupt employer and the fund.  The court noted that such proceedings were not actions directed at the “personal liability of the debtor” under § 425 (a), and as such, do not bar a case against the debtor solely to establish another’s liability.  

Although neither Slali nor Munoz is binding precedent in Alaska, the rationale is persuasive.  Here, Mr. Phillips is a nominal party.  Mr. Truedell is seeking to establish Mr. Phillips’ liability only to establish the Fund’s liability.  The Fund acknowledges that Mr. Phillips must be a party before its liability can be established.  While Mr. Phillips liability can be determined, he cannot be ordered to pay a debt that was discharged. 
  Mr. Phillips is properly a party, and will remain so regardless of whether the Hibberts become parties.  

CONCLUSION OF LAW
The case will be stayed pending final court action in Trudell v. Hibbert as to the defenses raised by the Fund.  

ORDER
1) Mr. Phillips participation in this case as a party is not precluded by his bankruptcy discharge. 

2) All further action will be stayed until the Alaska Supreme Court issues its final ruling in Trudell v. Hibbert, and, if necessary, for any subsequent action by the superior court after remand.  

Dated at Anchorage, Alaska on March 27, 2012.
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Ronald P. Ringel, Designated Chair






Arylis Scates, Member






Robert Weel, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of LAWRENCE TRUEDELL employee/applicant v. CLAYTON L PHILLIPS, employer, and THE ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND defendants; Case No. 200623572; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 27th day of March 2012.  






Anna Bantigue, Clerk
�








� Mr. Truedell’s surname appears as both “Truedell” and “Trudell” in various documents in the record.  In his superior court testimony he spelled his name “Trudell.”  Mr. Truedell may request the caption be changed if necessary, but until such time we will use “Truedell,” as it was spelled on his Workers’ Compensation Claim.  


� In its hearing brief, the Fund argued that should it be ordered to pay benefits it may seek reimbursement from Mr. Phillips on the grounds that the debt is either a non-dischargeable debt or a post-petition debt.  Questions as to whether such a debt is dischargeable are not within the board’s jurisdiction.  
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