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	PENNY D. BARKER, 

                           Employee, 

                             Applicant,

                                                   v. 

FRED MEYER STORES, INC.,

                           Employer,
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case Nos. 200812775M,  200908777 
AWCB Decision No. 12-0062

Filed with AWCB Anchorage, Alaska

on March 30, 2012


Penny D. Barker’s (Employee) January 2, 2012 petition to compel production of Fred Meyer Stores’ (Employer) personnel and adjuster’s file regarding Employee; January 4, 2012 petition to strike depositions of Employee and Michael Barker, and depositions and records of Judy Silverman, M.D., Bruce McCormack, M.D., and James Downey, M.D.; January 4, 2012 petition to join Employer’s attorney as a party; January 13, 2012 petition appealing the board designee’s January 13, 2012 order directing Employee to sign updated medical and insurance record releases; January 25, 2012 petition for a protective order against Employer filing “harassing or embarrassing” documents; January 27, 2012 petition objecting to Decision and Order 
No. 11-0179 and 12-0017; February 2, 2012 petition objecting to the “chain of custody” of investigators’ reports and videotapes; and Employer’s January 26, 2012, and February 13, 2012 petitions to quash a subpoena and to add the issue of quashing the subpoena to the issues heard at hearing, respectively, were heard on March 14, 2012, in Anchorage, Alaska.  

Non-attorney representatives Barbara Williams and Michael Barker appeared and represented Employee.  Attorney Michelle Meshke appeared and represented Employer.  Employee did not appear.  Employee’s husband Michael Barker testified for Employee.  Investigator Michael Rush appeared and testified for Employer.  The record closed at the hearing’s conclusion on March 14, 2012.  

As a preliminary matter, Employer’s March 7, 2012, and Employee’s March 8, 2012 petitions for acceptance of over length briefs were heard, were both granted orally and the briefs were accepted as filed.  As another preliminary matter, Employer’s oral request for sealing Employer’s attorney’s personal court records was not addressed as it was not ripe for hearing.  Employer’s counsel was directed to file a petition for a protective order on these documents.  This decision examines the oral order accepting the parties’ over length briefs, the direction to Employer’s counsel to file a petition for a protective order regarding her personal court records, and decides Employee’s other petitions on their merits.

SUMMARY OF DECISIONS

A brief overview of past decisions in this case will help place the current issues in context:  Barker v. Fred Meyer’s Stores, AWCB Decision No. 11-0179 (December 22, 2011) (Barker I), ruled on numerous discovery issues, generally ordered Employee and her husband to participate in discovery, denied some of Employee’s discovery requests, and granted others in part.

In Barker v. Fred Meyer’s Stores, AWCB Decision No. 12-0179 (January 24, 2012) (Barker II), Employee requested reconsideration of Barker I.  Barker II denied Employee’s petition for reconsideration because it was untimely.

ISSUES

As a preliminary matter just prior to hearing, both parties contended they should be allowed to file over length briefs, given the contentious nature of this case and the number of petitions being addressed at hearing.  Without considering further argument from the parties, the panel summarily granted the parties’ petitions to accept over length briefs, and orally ordered the briefs were accepted as filed.

1) Was the oral order granting the parties’ petitions for an order accepting their over length briefs correct?

As a second preliminary matter, Employer contended personal court records of its counsel, which Employee had sent to the designated chair the night prior to hearing by e-mail, were irrelevant to any pending issue.  It contended the court records should be placed in a sealed envelope in Employee’s agency file, and destroyed when the case was resolved.

Employee contended the records were admissible and relevant to show why Employer’s counsel had injected herself personally into Employee’s claim.  She contends the attorney’s personal court records show a motive for what Employee contends is the attorney’s overzealous representation of Employer.

Without considering further argument from the parties, the panel orally declined to rule on Employer’s motion.  Rather, the panel directed Employer to file a petition for a protective order so the issue could be addressed when it was properly raised.

2) Was the oral order declining to rule on Employer’s oral request to seal its attorney’s personal court records, and directing Employer to file a petition for a protective order correct?

Employee’s January 2, 2012 petition contends Employer has not complied with her discovery requests.  Employee seeks an order compelling Employer to provide complete copies of its personnel and adjuster’s files regarding Employee.  

Employer contends it has complied fully with Employee’s discovery requests, provided a complete copy of Employee’s personnel file, and a complete copy of its adjuster’s file regarding Employee except for privileged information, and complied completely with Barker I’s directive to supplement its privilege log.  

3) Shall Employer be compelled to provide a fuller copy of Employee’s personnel or adjusting files?

Closely related to Employee’s January 2, 2012 petition to compel discovery are Employer’s January 26, 2012, and February 13, 2012 petitions.  Employer’s January 26, 2012 petition seeks an order quashing subpoenas requiring various witnesses to appear for depositions.  Employer’s February 13, 2012 petition seeks to add its January 26, 2012 petition as an issue for the March 14, 2012 hearing.  Employer in its January 26, 2012 petition contends the subpoenas should be quashed because there is no further evidence to be produced.  It contends this issue should be heard on March 14, 2012, in interest of administrative economy.

Employee contends Employer has not fulfilled its duty to produce discovery.  She contends the subpoenas are necessary to compel Employer’s compliance with her discovery requests and prior orders for copies of relevant evidence.

4) Shall the subpoenas be quashed?

Employer’s February 13, 2012 petition contends its January 26, 2012 petition should be heard at the March 14, 2012 hearing even though it was not included as an issue for hearing.  Employee did not state a firm position on Employer’s February 13, 2012 petition, but argued its position concerning the actual subpoenas.  On its own motion, and without further argument from the parties, the panel orally granted Employer’s February 13, 2012 petition, added Employer’s January 26, 2012 petition as an issue for hearing, and will decide its merits.

5) Was the oral order granting Employer’s February 13, 2012 petition, adding Employer’s January 26, 2012 petition as an issue for hearing and deciding it on its merits correct?

Employee’s January 14, 2012 petition seeks an order striking depositions of Employee and her husband Michael Barker from the agency file.  She also contends depositions and medical records of second independent medical evaluators (SIME) Dr. Silverman, Dr, McCormack, and Dr. Downey should be similarly stricken.  

Employee contends her deposition should be stricken because she did not have an opportunity to read and sign it, pursuant to law.  She further contends she raised objections during her deposition, but her former attorney improperly told her to “be quiet.”  Employee contends she later reviewed her deposition transcript and discovered incorrect statements.  

Employee contends Mr. Barker’s deposition should be stricken because Employee had requested video surveillance discovery before Mr. Barker’s deposition was taken, Employer told her it had no such evidence, and took Mr. Barker’s deposition.  Employee contends though Employer said Mr. Barker was not the subject of video surveillance, he appears in recordings.  Employee contends Employer used trickery to hide videotape of Mr. Barker and then deposed him so it could use his answers against him and Employee.  

Employee further contends the physicians’ depositions should be stricken because the physicians considered Employee’s deposition, which she contends was incorrect and not properly reviewed by her, and thus the physicians’ reports, and depositions based upon their reports, were all “tainted” with incorrect factual information.  Employee generally contends Employer is guilty of “spoliation” of evidence, which should result in rejection of records and depositions affected by spoliation.

Employer’s counsel contended she attempted in good faith to get the videotapes to Employee but regardless, prior decisional law says employers have a right to depose an injured worker before producing surveillance evidence.  Furthermore, as Mr. Barker was a witness to several relevant issues and was requesting more per diem on various medical trips because he was accompanying Employee, Employer contends Mr. Barker’s credibility was also at issue and Employer had a right to depose him prior to producing the surveillance videotapes.  Employer contends any errors or misconceptions in physicians’ minds derived from Employee’s deposition can be corrected through deposing the physicians, or Employee could simply testify as to the correct facts at hearing.  It seeks an order denying Employee’s petition to strike these documents and depositions.

6) Shall Employee’s and Mr. Barker’s depositions, and the medical reports and depositions of Drs. Silverman, McCormack, and Downey be stricken from the record?

Employee’s January 4, 2012 petition contends Employer’s attorney should be joined as a party to this case.  Employee reasons Employer’s attorney has injected herself personally into this matter by the way she has overzealously litigated against Employee.

Employer’s counsel contends she has an ethical duty to zealously represent her clients, Employer and its workers’ compensation insurer.  She contends she has no personal interest in this case, has no right to relief, and Employee has no right to relief against her.  Accordingly, Employer seeks an order denying Employee’s request its attorney be joined as a party to this claim.

7) Shall Employer’s attorney be joined as a party to this claim?

Employee’s January 13, 2012 petition appeals the board designee’s January 13, 2012 prehearing order directing her to sign updated medical and insurance releases.  She contends she has already signed releases, and the board designee abused his discretion by ordering her to sign new releases, which in her view are too broad.

Employer contends the board’s designee did not abuse his discretion in directing Employee to sign updated releases.  It contends medical providers will not accept releases in some instances when they are more than 30 days old, and Employee has a continuing duty to sign updated releases.

8) Shall the board designee’s January 13, 2012 order directing Employee to sign updated medical and insurance record releases be affirmed?

Employee’s January 25, 2012 petition seeks a protective order against Employer filing what she refers to as “harassing or embarrassing documents.”  Specifically, Employee objects to Employer filing Mr. Barker’s personal court documents in her claim as they are irrelevant and the matters alleged in the documents have never been proven.

Employer contends the court documents involving Mr. Barker include evidence of domestic violence he allegedly perpetrated against Employee recently, and in the past.  As the records refer to Employee’s complaints of injury to some of the same body parts she claims were injured in her workers’ compensation claim, Employer contends these records are relevant and admissible as they may demonstrate an alternative explanation for some or all of Employee’s physical complaints.  Employer contends these documents are admissible, albeit embarrassing.

9) Shall a protective order be issued against Employer filing harassing or embarrassing documents?

Employee’s January 27, 2012 petition “objects” to Barker I and Barker II.  This petition appears to raise the same contentions Employee raised earlier, which resulted in Barker II’s issuance.  Employee contends Barker I should have been reconsidered notwithstanding her petition for reconsideration was filed only one day late.

Employer contends Barker I and Barker II were properly decided insofar as they pertain to Employee.  It contends Employee has no current remedy for these interlocutory decisions and orders, as the authority to reconsider these has expired, and Employee has provided no evidence sufficient to support modification of either decision.  

10) Shall Barker I or Barker II be reconsidered or modified?  

Employee’s February 2, 2012 petition objects to what Employee refers to as the discovery “chain of custody” for various private investigation reports and videotapes.  She contends the investigator’s evidence and testimony should not be relied upon because it is unreliable.  Employee contends the investigator’s evidence and videotapes are unreliable because the videotapes in particular have been edited, segments are missing, and it cannot be determined what parts of the videotapes are missing.  As the missing parts may support Employee’s claims, she contends none of the videotapes or the reports should be considered as evidence.

Employer contends the investigator provided all videotape and related reports concerning Employee in his possession.  It contends a few seconds of videotape were deleted because they did not contain any images of Employee, Mr. Barker, or anything else relevant to this case.  Accordingly, it seeks an order denying Employee’s petition concerning the surveillance reports and videotapes.

11) Shall the surveillance videotapes and reports be stricken from the record?

FINDINGS OF FACT 

All factual findings from Barker I are incorporated here by reference and a few are reiterated.  A review of the record as a whole establishes the following, additional, relevant facts and factual conclusions by a preponderance of the evidence:

1) On July 12, 2008, Employee injured her thumb at work when a customer hit her left thumb with a shopping cart (Report of Occupational Injury or Illness, August 20, 2008).

2) On June 16, 2009, Employee sustained an injury to her low back while stacking milk crates from a pallet to a “u boat” (Report of Occupational Injury or Illness, July 5, 2009).

3) On August 25, 2009, Employee filed a Workers’ Compensation Claim for the 2009 injury seeking temporary total disability (TTD) from June 19, 2009, through September 20, 2009, medical and transportation costs, penalty, interest, and a finding of an unfair or frivolous controversion (claim, August 25, 2009).

4) On August 31, 2010, Employee, through her then counsel Chancy Croft, filed a claim seeking permanent total disability benefits (PTD) from August 16, 2010, related to the 2008 left thumb injury,  permanent partial impairment (PPI) greater than 3%, and attorney’s fees to be determined (claim, August 31, 2010).

5) On March 2, 2011, Employee’s former counsel wrote to Employer’s counsel requesting documents previously requested on August 31, 2010, along with a privilege log listing items not produced.  Specifically, Employee requested the following:

1. A complete copy of all claim adjuster files relating to this employee, the employee’s injuries, the employee’s medical conditions, or the employee’s entitlement or non-entitlement to a workers’ compensation benefit.

2. A complete copy of the files of any medical case manager, rehabilitation nurse, or other person(s) retained or employer (sic) by the employer to assist, oversee, review, or monitor the medical diagnosis and/or treatment of any medical condition the employee has alleged is related to his/her employment.

3. All documents provided by the employer to, or received by the employer from, any physician, reemployment specialist, or other person who has, or is anticipated will, prepare a medical report or other report or plan relating to the employee, the employee’s injuries, the employee’s entitlement to any workers’ compensation benefit, and/or the employee’s physical or mental condition.

4. All documents provided by the employer to, or received by the employer from, (sic) any physician, reemployment specialist, or other person who is anticipated may give testimony in any hearing relating to the employee’s entitlement or non-entitlement to a workers’ compensation benefit.

5. All witness statements or other documents containing a fact, statement of alleged fact, factually oriented opinion, or depiction of alleged fact regarding the incident or events the employee has alleged caused work-related injury, the employee’s injuries, the employee’s physical or mental condition.  This request includes, but is not limited to, all records, reports, recordings or transcripts of conversations, photographs, videotapes, or other documents prepared or gathered as part of a factual investigation or surveillance in this case.

6. A complete copy of the employer’s personnel files or other data compilation(s) relating to the employee.

7. All documents describing of (sic) the employee’s job, duties, activities or physical demands of the employee’s job at time(s) the employee has alleged he (sic) was injured.

8. All bills, invoices, or other documents requesting payment for medical services provided to the employee by any firm or person to treat or diagnose the condition(s) the employee has alleged is related to employment by the employer.

Employee’s Notice of Intent to Rely, Ex. 3, October 6, 2011.

6) On March 31, 2011, Employer responded, apologized for the delay, and indicated enclosure of a complete copy of the adjuster’s file and other documents requested in the March 2, 2011, letter, except for documents protected by work product or the attorney-client privilege.  Employer stated no surveillance had been conducted as of March 31, 2011.  Employer also provided Employee with a “Privilege Log” listing the dates for items withheld on the basis of attorney-client privilege or attorney work product but without identifying either the author or the recipient.  The log also listed the dates on the adjuster’s notes for which certain information was redacted (id., Ex. 4; Employee’s production, October 28, 2011).

7) On July 12, 2011, Employee sent Employer an “Informal Request for Production to the Insurer and or Adjuster” seeking the same materials requested in a March 2, 2011, letter (Employee’s Notice of Intent to Rely, Ex. 5, October 6, 2011).

8) On July 27, 2011, Employee saw Dr. Downey, urologist, for an SIME (Downey SIME report, July 27, 2011). 

9) On July 28, 2011, Employee saw Dr. Silverman, physical medicine and rehabilitation physician, for an SIME (Silverman SIME report, July 28, 2011).

10) On July 29, 2011, Employee saw Dr. McCormack, orthopedist, for an SIME (McCormack SIME report, July 29, 2011,).

11) On August 31, 2011, Employee filed a petition requesting Employer be compelled to provide requested discovery (Employee’s Notice of Intent to Rely, Ex. 6, October 6, 2011).

12) On September 8, 2011, Employee filed two claims, one for the 2008 injury and one for the 2009 injury, seeking reimbursement for a first-class upgrade for her husband for travel to accompany Employee to the SIME (claims, September 8, 2011).

13) On September 9, 2011, Employer responded to Employee’s Informal Discovery Request stating a complete copy of the adjuster’s file and Employee’s personnel file had been provided to attorney Croft on March 31, 2011.  Employer enclosed with the letter a copy of Employee’s deposition transcript.  Employer reiterated documents protected by work product or the attorney-client privilege had not been produced.  Employer also provided an affidavit of Kathy Kellum, paralegal for Employer’s counsel, who stated she had spoken to Jami Gartner, paralegal, The Crofts Law Office.  Ms. Gartner indicated Michael Barker had picked up Employee’s entire legal file including all discovery provided by Employer (Employee’s Notice of Intent to Rely, Ex. 7, October 6, 2011). 

14) Employee’s husband would possibly be a witness at any hearing regarding Employee’s physical changes since the work injuries (Barker).

15) On October 18, 2011, Employer noticed the deposition of Employee’s husband for October 31, 2011 (Notice of Rescheduled Deposition of Michael Barker, October 18, 2011).

16) On October 28, 2011, Employee reiterated her request for production of unredacted adjuster’s notes, videotapes of Employee’s work injuries, Employee’s personnel file, documents regarding compensation rate calculations, and Employee’s job description. Employee objected to the privilege log and asserted Employee’s personnel file was needed to determine the extent of a third party suit (Employee’s Supplemental Hearing Briefing on Discovery, October 28, 2011).

17) On December 22, 2011, Barker I was issued and ordered:

1) Employer’s petition to compel Michael Barker to attend his deposition is granted.

2) Employee’s petition to strike the EME reports from the record is denied.

3) Employee’s petition to compel production of Employee’s personnel records from Employer is granted in part, to the extent Employer is requested to provide verification Employee’s entire personnel file has been produced.  

4) Employee’s petition to compel records regarding Employer’s determination of Employee’s compensation rates is denied.

5) Employer shall supplement its privilege log with information stating the author and recipient of the documents withheld due to attorney-client and/or attorney work product privilege within 15 days of the issuance of this order.

6) Employer shall provide the supplemented privilege log and verification of production of Employee’s complete personnel file within 15 days of the issuance of this order.

Barker I at 26.

18) Among other things, Barker I addressed Employee’s contention she was entitled to discover Employer’s in-house store videotape which she contended would show her hand injury as it occurred (Transcript of Board Hearing, October 19, 2011).

19) Barker I did not address, nor did the parties discuss at the October 19, 2011 hearing, Employee’s later request for discovery of sub rosa video recordings created by private investigators who at various times had Employee under surveillance (id.).

20) On January 10, 2012, Employee filed a Petition for Reconsideration of Barker I (Employee’s Petition for Reconsideration, January 10, 2012).

21) On January 24, 2012, Barker II was issued, determined Employee’s reconsideration petition was untimely and said:

A petition for reconsideration must be filed with the board within 15 days of the date the decision is mailed.  Decision No.  11-0179 was mailed on December 22, 2011.  Employee’s petition for reconsideration was filed with the board on January 10, 2012.  For the petition to have been timely filed, the last date it could have been filed with January 9, 2012.  If three additional days for mailing are allowed, Employee’s petition was untimely and may not be considered by the board.

Furthermore, if the board does not take action on a petition for consideration within 30 days after the mailing of the decision, the petition is deemed denied.  The board would have had to reconsider Employee’s petition, if it had been timely filed, by January 21, 2012.  The board did not take action on Employee’s petition by January 21, 2012.  Therefore the petition is deemed denied.

Barker II at 3.

22) On February 23, 2012, the parties appeared at a prehearing conference.  The parties stipulated to oral hearing on March 14, 2012, and while a date was set for filing witness lists and briefs, neither party requested leave to file over length hearing briefs.  Issues set for hearing included: Employee’s January 2, 2012 petition requesting fuller production of Employer’s personnel and adjuster’s files; Employer’s related January 26, 2012, and February 13, 2012 petitions seeking an order quashing subpoenas related to these same records, and requested that petition be added to the issues set for the March 14, 2012 hearing, respectively; Employee’s January 4, 2012 petition to strike Employee’s and Mr. Barker’s deposition and to strike medical records and depositions of Dr. Silverman, Dr. McCormack, and Dr. Downey; Employee’s January 13, 2012 petition to review the designee’s January 13, 2012 order requiring her to sign updated medical and insurance releases; Employee’s January 4, 2012 petition to join Employer’s counsel as an “interested party”; Employee’s January 27, 2012 petition objecting to Barker I and Barker II; Employee’s January 25, 2012 petition for a protective order against Employer filing “harassing or embarrassing documents”; and Employee’s February 2, 2012 petition objecting to the “discovery chain of custody” (Prehearing Conference Summary, February 23, 2012).

23) On March 13, 2012, Employee e-mailed the designated chairman numerous pages of court documents pertaining to Employer’s attorney (observations).

24) At hearing on March 14, 2012, as a preliminary matter Employer orally moved for an order sealing Employer’s counsel’s personal court records Employee had e-mailed to the designated chairman the night before hearing.  Employer contended the records were irrelevant, private, and should be sealed in the agency file until the case was resolved, and the records then destroyed (Employer’s arguments at hearing).

25) Employee’s husband testified and argued the records are relevant to show Employer’s counsel’s motive for what Employee opined was overzealous representation (Barker).

26) The personal court records concerning Employer’s counsel were not filed with the board at least 20 days before the scheduled hearing (observations).

27) The panel declined to reach Employer’s oral request to seal the records, and directed Employer to file a petition for a protective order (record).

28) At hearing on March 14, 2012, Employee had difficulty identifying specifically documents she believed Employer had failed to produce.  Initially, Employee identified an April 30, 2010 PPI rating from Lavern Davidhizar, D.O.; a March 5, 2009 report from Leslie Dean, M.D.; and pages 88 and 89 from the insurance adjuster’s notes in respect to Employee’s file.  Employee was given additional time during lunch to attempt to identify more documents (record).

29) Employee’s former attorney had previously filed and served Dr. Davidhizar’s April 30, 2010 PPI rating and Dr. Dean’s March 5, 2009 report (Medical Summary, August 31, 2010).

30) After lunch, Employee identified a January 22, 2009 letter as incomplete; page 236 of the adjuster’s notes was not identified on Employer’s privilege log; a “Special Investigations packet” mentioned in a September 2, 2009 adjuster’s entry was not accounted for; and a three-page facsimile transmission on July 16, 2009 was incomplete (record).

31) On February 7, 2012, Employee deposed insurance adjuster Laurie Amidon.  The adjuster testified Exhibit A to her deposition was a true and correct copy of her adjuster notes from the time the claim was started until Employer’s lawyer’s entry of appearance, with the exception of material redacted based upon legal advice (Deposition of Laurie Amidon, February 7, 2012).

32) Exhibit A to Ms. Amidon’s deposition includes hundreds of pages of computer-generated notes, each page generally listing a claim number, client, account number, unit and name of claimant.  Some pages include several entries from different dates.  Each entry appears to include a date and the name of the person making the entry, followed by an entry, followed by a dotted line, which appears to separate the entries.  There is a margin of at least approximately one inch on the bottom of each page, with some variation depending upon how full each page is.  In reverse order, starting at the bottom of the exhibit, the earliest entry appears to be July 5, 2009.  The most recent entry appears to be July 15, 2010.  Page numbers appear at the upper right hand corner of most every page, beginning at the top of Exhibit A with page 1, followed by another page 1, followed by an unnumbered page, followed by page 42.  Several pages throughout Exhibit A do not include a page number in the upper right-hand corner; however, between unnumbered pages are pages containing information from the previous page or in some instances portions of the page are redacted (id.).

33) Pages 88 and 89 of Exhibit A are present (id. at 88-89).

34) Page 128 of Exhibit A is present, and the blank space at the bottom of page 128 ending in the word “states” continues on the next page, page 129, and completes the sentence “the MD should be sending paperwork to me” (id. at 128-129).

35) The entry beginning at the bottom of page 236, which Employee contended was missing and not listed on the privilege log, actually continues onto the top of the following page, which is unnumbered but corresponds to page 237 (id. at 236).

36) Page 234 of Exhibit A references a “Special Investigation Packet” had been received and completed by Elaine Peace on September 8, 2009 (id. at 234).

37) Page 235 appears to identify the contents of a Special Investigation Packet which includes:

· In store investigation report (page 1 and 2)

· Root cause analysis

· ROI

· Waiver of medical authorization

· Questionable Claim form

· Work release request

· Witness form

· Photos/video

· Incident report

38) On January 6, 2012, Employer produced more documents to Employee, which includes the above-mentioned “Special Investigations” packet (Affidavit of Service, January 6, 2012).

39) The private investigator deleted a few seconds of video from his total video capture because it showed neither Employee nor anything else pertaining to this claim (Rush).

40) The private investigator’s testimony was credible (observations).

41) On March 14, 2012 at hearing, the designated chair explained to Employee’s representatives the necessity of signing updated information releases so Employer could continue to investigate Employee’s claim.  Following this explanation, Employee’s representatives had no objection to her signing current releases properly limited to the body parts in dispute and reaching back in time two years prior to the earliest date of any evidence of symptoms, injuries, or complaints to the body parts subject of this claim (Employee’s representatives’ statements on the record).

42) At hearing on March 14, 2012, one of Employee’s non-attorney representatives, and Employer’s attorney said they believed they had been provided a fair hearing.  Employee’s other non-attorney representative said she “somewhat” believed Employee had been given a fair hearing on the petitions (record).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers. . . . 

AS 23.30.005. Alaska Workers’ Compensation Board.

. . .

(h) The department shall adopt rules ... and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 23.30.107. Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. . . .

      

AS 23.30.108.  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .

. . .

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

The Alaska Supreme Court encourages “liberal and wide-ranging discovery under the Rules of Civil Procedure.” Schwab v. Hooper Electric, AWCB Decision No. 87-0322 at 4, n. 2 (December 11, 1987); citing United Services Automobile Ass’n v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994). If it is shown informal means of developing evidence have failed, “we will consider the relevance of the requested information and the method of discovery to be authorized.” Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179 at 5 (July 22, 1986). If a party unreasonably refuses to provide information, AS 23.30.108(c) and AS 23.30.135 grant broad, discretionary authority to make orders assuring parties obtain the relevant evidence necessary to litigate or resolve their claims. Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).

In Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), the board provided guidance in discovery matters by defining the term “relevant” in AS 23.30.107(a) as follows:

We frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.  Civil Rule 26(b)(1) governs the general scope of discovery in civil actions and provides in pertinent part, ‘[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’  

We find the definition of ‘relevant’ for discovery purposes in Civil Rule 26(b)(1) is persuasive as to the meaning and legislative intent of the phrases ‘relative to employee’s injury’ and ‘that relate to questions in dispute’ used in 
AS 23.30.107(a) and AS 23.30.005(h), respectively.  The Civil Rules favor liberal and wide-ranging discovery.  We are mindful our jurisdiction is much narrower than that of courts.  However, the scope of evidence we may admit and consider in deciding those narrow issues is broader.  Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.

To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98-0289 (November 23, 1998).

Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute.  The second step is to decide whether the information sought is relevant; that is, is the information sought “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue more or less likely. 

The first step in determining whether information sought to be released is relevant, is to analyze what matters are ‘at issue’ or in dispute in the case.  This is done by primarily looking to the parties’ pleadings and the prehearing conference summaries to ascertain the specific benefits Employee is claiming, and defenses Employer has raised to these claims.  Next, the elements which must be proven to establish Employee’s entitlement to each benefit claimed and the elements of any affirmative defense Employer asserts are reviewed, to determine what propositions are properly the subject of proof or refutation in the case.  It is also necessary to review the available evidence to determine if there are specific material facts in dispute and whether the information being sought may be relevant to the cross examination of a potential witness. 


At the second step a decision is made whether the information Employee seeks is relevant for discovery purposes; that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  In other words, information is relevant for discovery purposes, if it is reasonably “calculated” to lead to relevant facts.  In interpreting the meaning of “relevant” in the discovery context, prior decisions provide: 

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.  Schwab v. Hooper Electric, AWCB Decision No. 87-0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB No. 87-0249 (July 6, 1987)).

Based on the policy favoring liberal discovery, “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  To be “reasonably” calculated to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.  The nature of an employee’s injury, the evidence already developed, and the specific disputed issues determine whether the scope of information sought is reasonable. Cole v. Anchorage School District, AWCB Decision No. 93-0311 (February 9, 1993).

AS 23.30.115. Attendance and fees of witnesses. (a) A person is not required to attend as a witness in a proceeding before the board at a place more than 100 miles from the person’s place of residence, unless the person’s lawful mileage and fee for one day’s attendance is first paid or tendered to the person; but the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.122.  Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.130. Modification of awards. (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in 
AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

         

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).

AS 44.62.540. Reconsideration. (a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.

         

(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted, or may be assigned to a hearing officer.  A reconsideration assigned to a hearing officer is subject to the procedure provided in AS 44.62.500.  If oral evidence is introduced before the agency, an agency member may not vote unless that member has heard the evidence.

8 AAC 45.020. Transaction of business. . . 

. . .

(c) Papers and documents will be filed at the division’s office or at any open hearing as of the date of receipt. 

8 AAC 45.040. Parties. . . .

. . .

(c) Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party. 

(d) Any person against whom a right to relief may exist should be joined as a party. 

. . .

(j) In determining whether to join a person, the board or designee will consider 

(1) whether a timely objection was filed in accordance with (h) of this section; 

(2) whether the person’s presence is necessary for complete relief and due process among the parties; 

(3) whether the person’s absence may affect the person’s ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations; 

(4) whether a claim was filed against the person by the employee; and 

(5) if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim. 

8 AAC 45.050. Pleadings. (a) A person may start a proceeding before the board by filing a written claim or petition. 

(b) Claims and petitions. 
. . .

(2) A request for action by the board other than by a claim must be by a petition that meets the requirements of (8) of this subsection.  The board has a form that may be used to file a petition. 

8 AAC 45.054. Discovery. (a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. 

8 AAC 45.060. Service. . . .

(b) A party shall file a document with the board, other than the annual report under AS 23.30.155 (m), either personally or by mail; the board will not accept any other form of filing. . . .

8 AAC 45.065. Prehearings. After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on 

. . .

(6) the relevance of information requested under AS 23.30.107 (a) and 
AS 23.30.108 ;

(7) petitions to join a person; 

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. 

8 AAC 45.114. Legal memoranda. Except when the board or its designee determines that unusual and extenuating circumstances exist, legal memoranda must 

. . .

(2) not exceed 15 pages, excluding exhibits, unless at a prehearing the board or its designee determined that unusual and extenuating circumstances warranted a longer memorandum; if the board or its designee granted permission at prehearing to file a legal memorandum exceeding 15 pages, excluding exhibits, it must be accompanied by a one-page summary of the issues and arguments; 

8 AAC 45.120. Evidence 
. . .

(f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board’s possession 20 or more days before hearing, will, in the board’s discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document’s author is filed with the board and served upon all parties at least 10 days before the hearing. . . .

8 AAC 45.195. Waiver of procedures. A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

Alaska Rules of Civil Procedure 26.  General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery, Scope and Limits. . . .

(1) In general.  Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery. . . .  The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

. . .

(3) Subject to the provisions of subdivision (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subdivision (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party’s representative (including his attorney, consultant, surety, indemnitor, insurer or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of his case and that he is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party concerning the litigation. 

The board will frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting its procedural statutes and regulations.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  In Langdon v. Champion, 752 P.2d 999, 1007 (Alaska 1988), the Alaska Supreme Court addressed production of an adjuster’s file in civil litigation.  The court stated: 

Under Civil Rule 26(b)(3), (footnote omitted) a party must show substantial need and undue hardship in order to obtain documents prepared in anticipation of litigation by another party or that party’s representative, ‘including his attorney, consultant, surety, indemnitor, insurer or agent.’  Even where a showing of substantial need and undue hardship is made, the trial court is still required to protect against the disclosure of the mental impressions, conclusions, opinions, or legal theories of the party’s attorney or other representative concerning the litigation. Id.

Langdon added in Footnote 14 

We note, however, that such materials remain subject to other applicable discovery provisions.  Thus, for example, while the mental impressions, conclusions, opinions, or legal theories contained in an adjustor’s files may not be protected under the work product doctrine, they may nonetheless be subject to challenge under Rule 26(b)(1) in appropriate cases. See Smedley v. Traveler’s Insurance, 53 F.R.D. 591, 592, (D. N.H. 1971) (insurance company’s inter-office memoranda containing expressions of opinion as to liability and settlement value of case were neither admissible at trial nor reasonably calculated to lead to discovery of admissible evidence); see also Tronitech, Inc. v. NCR Corp., 108 F.R.D. 655, 655-56 (S.D. Ind. 1985).

In Seybert v. Cominco Alaska Exploration, 182 P.3d 1079 (Alaska 2008), the Alaska Supreme Court affirmed a Board ruling denying an employee access to documents protected by the attorney-client privilege absent a showing of fraud sufficient to overcome the privilege.  More than mere allegations are required to overcome the attorney-client privilege.  Id. at 1098.  Seybert reiterated reserve information is not protected by the attorney-client or work product privilege absent a showing the documents were prepared at the direction of counsel.  However, such information may not be discoverable if the information is not expected to lead reasonably to the discovery of admissible evidence.  Id.

Alaska Rules of Evidence, Rule 503.  Lawyer-Client Privilege 

(a) Definitions. As used in this rule:

(1) A client is a person, public officer, or corporation, association, or other organization or entity, either public or private, who is rendered professional legal services by a lawyer, or who consults a lawyer with a view to obtaining professional legal services.

(2) A representative of the client is one having authority to obtain professional legal services and to act on advice rendered pursuant thereto, on behalf of the client.

(3) A lawyer is a person authorized, or reasonably believed by the client to be authorized, to practice law in any state or nation.

(4) A representative of the lawyer is one employed to assist the lawyer in the rendition of professional legal services.

(5) A communication is confidential if not intended to be disclosed to third persons other than those to whom disclosure is in furtherance of the rendition of professional legal services to the client or those reasonably necessary for the transmission of the communication.

(b) General Rule of Privilege. A client has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of facilitating the rendition of professional legal services to the client, (1) between the client or the client’s representative and the client’s lawyer or the lawyer’s representative, or (2) between the client’s lawyer and the lawyer’s representative, or (3) by the client or the client’s lawyer to a lawyer representing another in a matter of common interest, or (4) between representatives of the client or between the client and a representative of the client, or (5) between lawyers representing the client.

(c) Who May Claim the Privilege. The privilege may be claimed by the client, the client’s guardian or conservator, the personal representative of a deceased client, or the successor, trustee, or similar representative of a corporation, association, or other organization, whether or not in existence.  The person who was the lawyer at the time of the communication may claim the privilege but only on behalf of the client.  The authority to do so is presumed in the absence of evidence to the contrary.

Rule 30. Depositions Upon Oral Examination. . . .

. . .

(e) Review by Witness; Changes; Signing.  If requested by the deponent or a party before completion of the deposition, the deponent shall have 30 days in which to review the transcript or recording after being notified by the officer that the transcript or recording is available and, if there are changes in form or substance, to sign a statement reciting such changes and the reasons given by the deponent for making them.  The officer shall indicate in the certificate prescribed by subparagraph (f)(1) whether any review was requested and, if so, shall append any changes made by the deponent during the period allowed. . . .

Witnesses have a right to read and make changes to their depositions.  The rule allows changes in “form or substance” without limitation, but a reason must be given in writing for the changes.  A party may object to a witness’ failure to give a reason for changes, and a failure to object waives any right to further examine the witness.  Loof v. Sanders, 686 P.2d 1205 (Alaska 1984), citing 4A J. Moore, Moore’s Federal Practice §30.62, at 30-153 (2d ed. 1983).  

“Spoliation” means the destruction or significant and meaningful alteration of evidence, and constitutes obstruction of justice.  The definition also states:

Any change made on a written instrument by a person not a party to the instrument.  Such a change will have no effect, provided that the original tenor of the instrument can still be ascertained (emphasis in original).

Black’s Law Dictionary, Abridged 5th Edition (1983) at 728.

Lawyers have a general duty to represent clients zealously.  Daniels v. State, 17 P.3d 75 (Alaska App. 2001).  The same duty applies in civil cases.  Veazey v. Veazey, 560 P.2d 382 (Alaska 1977).  This duty has also been recognized in Board decisions.  Dennis v. State, AWCB Decision No. 07-0154 (June 8, 2007).

ANALYSIS

1) Was the oral order granting the parties’ petitions for an order accepting their over length briefs correct?

This is a particularly contentious case.  The March 14, 2012 hearing addressed nearly a dozen petitions or oral requests for relief.  Accordingly, unusual and extenuating circumstances exist in this case.  8 AAC 45.114.  Though the law requires parties wanting to file an over length brief to make a request at prehearing, and if the request is granted, the over length brief should include a one-page summary of the issues and arguments, it was reasonable in this case to allow the parties flexibility.  8 AAC 45.114.  To prevent manifest injustice, the process requiring the parties to ask permission at prehearing to file an over length brief with an index will be modified.  8 AAC 45.195.  The oral decision accepting both parties’ over length briefs is memorialized here as correct.

2) Was the oral order declining to rule on Employer’s oral request to seal its attorney’s personal court records, and directing Employer to file a petition for a protective order correct?

On the eve of hearing, Employee e-mailed to the designated chairman numerous court documents of a personal nature concerning Employer’s counsel.  Documents upon which a party wishes to rely must be filed.  8 AAC 45.20(c).  The law allows only two methods for filing documents -- “personally or by mail.”  8 AAC 45.060(b).  As a convenience to panel members, parties are requested to e-mail copies of their hearing briefs to the agency prior to hearing, but this practice does not replace the requirement they also file their “hard copy” hearing briefs including any exhibits with the agency either personally or by mail.  Other than this limited exception, filing documents or evidence by facsimile or e-mail is not acceptable.  Other documents, including evidence upon which a party wishes to rely must be filed personally or by mail, and served upon all parties. 8 AAC 45.060(b).  

Furthermore, with few exceptions, materials upon which a party wishes to rely at hearing must be in the agency record 20 or more days before hearing.  8 AAC 45.120(f).  Lastly, issues for hearing are limited to the pleadings and prehearing conference summaries.  Unless modified, the prehearing conference summary governs the issues in the course of a hearing.  8 AAC 45.065(c).  With some exceptions, as illustrated by the parties’ joint request for acceptance of over length briefs discussed above, most hearings are limited to issues raised in prior prehearing conferences.  

In this instance, since the court records concerning Employer’s attorney were not properly filed and served on the parties at least 20 days prior to the hearing, they were not admissible as evidence on March 14, 2012.  8 AAC 45.120(f).  As Employee e-mailed these records on the eve of hearing, rather than filing them personally or by mail as required by law they have not yet been filed.  
8 AAC 45.020; 060.  Given they were e-mailed on the eve of hearing, Employer could not have filed a written petition concerning these records, and was limited to making an oral request for relief concerning them.  In general, parties seeking relief or making a request for action other than a claim for benefits must file a petition.  8 AAC 45.050(b)(2).  Properly filing documents and filing petitions for a protective order on those documents provides order and structure to hearing procedures and allows opposing parties to respond.  

Employer has numerous grounds upon which it could object to its counsel’s personal court records being part of this record, including but not limited to the fact they were never actually filed in accordance with law.  8 AAC 45.020; 060.  However, because the court records related to Employer’s counsel were never officially “filed” with the agency, they have been returned to Employee’s representative.  Furthermore, because these court records were not an issue set for hearing, the panel’s oral order declining to address Employer’s oral request for action on these records was correct, and is memorialized here.  8 AAC 45.065(c).   However, since it has been less than 30 days since the hearing, the oral order at hearing directing Employer to file a petition for a protective order will be reconsidered on the panel’s own motion.  AS 44.62.540.  Employer need not file a petition for a protective order on the subject court records, as they were never filed and the only copy has been returned to Employee’s representative.

3) Shall Employer be compelled to provide a fuller copy of Employee’s personnel or adjusting files?

This petition raises the same issues addressed in Barker I.  As will be discussed more fully below, authority for a panel to reconsider Barker I has long passed.  AS 44.62.540.  The only other basis under which Employee could make such a request would be a claim Barker I made an error in its determination of the fact, and Employee therefore seeks modification.  AS 23.30.130.  Employee asserts an incomplete personnel file has been produced to her and she is entitled to her full personnel file.  AS 23.30.108.  Employee still does not detail sufficiently what is missing from the produced personnel file.   While Employee is entitled to her personnel file in full, she has still not met her burden of proving something was missing, and it is not possible to determine what may not have been provided to Employee in this case.  

Employee filed claims seeking TTD, PTD, medical benefits, and additional PPI.  Employee has still not met her burden of showing what allegedly missing information in her personnel file will lead to admissible evidence on the issues in dispute, namely whether she is entitled to additional TTD, PTD, medical benefits or PPI.    Civil Rule 26; Granus.

As for the adjuster’s file, Employee at hearing similarly had difficulty specifying what documents she believed Employer had but failed to produce, and how Employee knew this was the case.  Specific documents Employee listed at hearing are all found in the agency record.  Though Employee may not have had certain records in order, the exhibits to Ms. Amidon’s deposition has them in order and this exhibit is available to Employee for her review, if she does not already have a copy of it.  In general, Employee again failed to meet her burden of showing particular documents were not produced.  A party asserting failure of another party to produce discovery must bear and meet the burden of specifying what is missing and how the party determined it is missing.  The opposing party cannot be required to prove a negative.  Langdon.

4) Shall the subpoenas be quashed?

Since Employer’s January 26, 2012 petition to quash subpoenas was filed, Employee agreed to move deposition dates subject of the subpoenas.  Subsequently, and by hearing the depositions had already occurred.  Accordingly, the parties agreed at hearing this petition was moot.  Employer’s petition to quash subpoenas will be denied as moot.  De Rosario.

5) Was the oral order granting Employer’s February 13, 2012 petition, adding Employer’s January 26, 2012 petition as an issue for hearing, and deciding it on its merits correct?

Employer’s petition to quash subpoenas is the type of pleading, which presents an unusual and extenuating circumstance.  8 AAC 45.065(c).  Though the petition was of recent origin, the events leading to it were also recently completed.  Thus, in the interest of judicial economy, to make this process as simple and summary as possible, and to best ascertain the parties’ rights, it was proper and correct for the panel to orally grant Employer’s February 13, 2012 petition, which added Employer’s January 26, 2012 petition as an issue for the March 14, 2012 hearing.  AS 23.30.001; AS 23.30.005(h); AS 23.30.135; De Rosario.  Furthermore, Employer’s petition related closely to Employee’s petition requesting an order compelling further discovery.  For all these reasons, the panel’s oral decision granting this petition was correct, and is memorialized here.

6) Shall Employee’s and Mr. Barker’s depositions, and the medical reports and depositions of Drs. Silverman, McCormack, and Downey be stricken from the record?

Employee wants her deposition stricken from the record because she did not have an opportunity to review and change it.  Depositions in workers’ compensation cases are taken pursuant to the Rules of Civil Procedure.  AS 23.30.115.  Deponents generally have a right under the civil rules to read, change, and sign their deposition transcripts.  Civil Rule 30(e).  Contrary to Employer’s position, the changes a witness may make to her deposition are not limited to merely typographical errors, but include changes to “form and substance.”  Civil Rule 30(e); Loof.  However, changes a witness makes to her deposition may result in her being re-deposed or subsequently being cross-examined about the changes.  Id.; AS 23.30.115.

The proper remedy here is not to strike Employee’s deposition testimony.  In this instance, Employee may review her deposition, file an affidavit correcting any errors or misstatements in her testimony, file it with the agency and serve a copy on Employer’s representative.  De Rosario.  If Employer’s representative files a request for cross-examination of the affidavit, Employee must present herself for cross-examination at some point, or her affidavit will not be admissible.  Employee may present for cross-examination at a hearing on the merits, or absent filing a corrective affidavit before hearing can correct any errors in her deposition when she testifies at hearing.  This procedure will help best ascertain the parties’ rights.  AS 23.30.135.   Employee’s petition to strike her deposition will be denied.

Similarly, there is no factual or legal basis for striking Mr. Barker’s deposition from the record either.  Employee argues Employer told the designated chair in Barker I it had no video surveillance whatsoever.  Actually, the only video evidence discussed in Barker I was Employer’s in-house, store video surveillance, which Employee was suggesting would show her actual hand injury at the time it occurred.  Barker I did not address any sub rosa video surveillance performed by any private investigators.

This decision need not reach the question of whether an employer who is served with a request for discovery of videotape surveillance conducted by a private investigator must turn over the surveillance video in discovery before deposing the injured worker or other material witness.  In this instance, the depositions have already been taken.  De Rosario.  Under these unique facts, it would do little good to strike Mr. Barker’s deposition until he has a chance to carefully review videotapes of him and his wife, and then allow Employer to re-depose.  The better practice would have been for Employer to divulge the existence of private investigator videotapes, but seek a protective order and a hearing on whether they had to be produced prior to either Employee or Mr. Barker’s depositions.  AS 23.30.108.  At this point, however, in interest of making procedure as summary and simple as possible, and to ensure the quick, efficient, fair and predictable delivery of benefits to Employee if she is entitled to them, at a reasonable cost to Employer, Mr. Barker’s deposition will not be stricken from the record.  AS 23.30.001; AS 23.30.005(h); De Rosario.  As was the case with Employee, Mr. Barker can explain or clarify statements made in his deposition vis-à-vis anything arguably to the contrary seen in surveillance videos.  Employee’s request to strike Mr. Barker’s deposition will be denied.

7) Shall Employer’s attorney be joined as a party to this claim?

Generally speaking, the only persons ever joined as a party to an injured worker’s claim are those who may have a right to relief in respect to the same transaction which injured the employee, or a person against whom a right to relief may exist.  8 AAC 45.040(c)(d).  Typically, these are medical providers, past and current employers, or past and current insurance companies.  They do not generally include representatives of either side in a workers’ compensation dispute.  Employee failed to explain adequately why Employer’s attorney should be joined as a party.  Employer’s attorney objected to joinder, her presence as a party is not necessary for complete relief and due process among the parties, she has no interest to protect, there is no risk to any party of inconsistent obligations, no claim has been filed against her, and had a claim been filed it would be barred as Employer’s counsel has no right to relief in respect to Employee’s injury, and she has no liability under the Alaska Workers’ Compensation Act for Employer’s injury.  8 AAC 45.040(j).  Employer’s attorney is simply doing her job, zealously representing her clients.  Daniels; Veazey; Dennis.  Accordingly, Employee’s petition to join Employer’s attorney as a party to Employee’s claim will be denied.

8) Shall the board designee’s January 13, 2012 order directing Employee to sign updated medical and insurance record releases be affirmed?

At hearing, the designated chair explained in some detail the typical process involving discovery of medical and other records relevant to injured workers’ claims.  AS 23.30.107; 108.  Employee’s representatives were satisfied with this explanation, Employer agreed to provide her with new medical and insurance record releases in conformance with standard practice, and Employee agreed to promptly sign and return these to Employer.  Therefore, this petition is also moot.  Nevertheless, in the event Employee fails or refuses to sign and return the new releases, this decision will order her to comply with the designee’s prehearing order.  Granus; Schwab; De Rosario.  The designated chair reviewed the designee’s order at hearing with the parties and noted no infirmity.  The releases are tailored to obtain relevant information, or information which may lead to admissible evidence.  Granus.  Therefore, the designee did not abuse his discretion in ordering Employee to sign these releases, and his decision is supported by substantial evidence.  Employee’s petition appealing the designee’s decision ordering her to sign releases will be denied.

9) Shall a protective order be issued against Employer filing harassing or embarrassing documents?

The “harassing or embarrassing” documents to which Employee refers in her petition are court records related to her husband’s alleged domestic violence against her.  Some of these court records are of recent nature, make reference to prior instances of alleged domestic violence, and address body parts subject of Employee’s pending workers’ compensation claims.  For example, Employee claims symptoms to her upper extremity.  Some of the court records show Employee complained to the police her husband caused pain to her upper extremity.  Unlike Employer’s counsel’s court records, which have nothing to do with Employee’s injury or symptoms, these records bear directly upon at least some of Employee’s injuries and symptoms and provide an arguable basis for an alternative explanation for some of her complaints.  Consequently, notwithstanding how embarrassing these records may be to Employee or Employee’s husband, they are relevant and no basis in law exists for them to be stricken from the record.  At a hearing on the merits, Employee and Employee’s husband can address these records, clarify them, or explain them.  The weight accorded to these records will be determined at a hearing on the merits.  

Employee also seeks an order directing Employer not to file similar documents in the future.  This decision cannot predetermine admissibility or relevance of documents Employer has yet to file.  If either party files records to which the other party objects, each party has the right to file a petition for a protective order.  Employee’s petition to strike these court records from the agency file and to order Employer not to file similar documents in the future will be denied.

10) Shall Barker I or Barker II be reconsidered or modified?  

As mentioned above, authority to reconsider Barker I or Barker II has long since passed. 
AS 44.62.540.  Furthermore, Employee’s current petition raises issues nearly identical to those already addressed and resolved in Barker I.  Accordingly, Employee’s petition to reconsider Barker I and Barker II will be denied.

The only other basis for Employee’s petition is a request for modification.  AS 23.30.130.  A decision may be modified if a party can show a previous decision made a mistake in its determination of a fact, or there has been a change in condition.  Employee has a right to non-protected parts of the adjuster’s file.  Laughlin; Seybert; Evidence Rule 503.  Here, the best Employee can show is she believed Barker I erred in determining one or more facts.  For example, Employee argued Employer failed to provide specific documents she identified at hearing.  But the record shows Employee is mistaken on each account.  All the adjuster’s notes, medical records and personnel file items Employee identified at hearing as missing have in fact been filed and served.  The medical records were filed and served by Employee’s own former attorney.

Employee also takes issue with margins on the bottom of each page of the adjuster’s notes, as well as the page numbers.  A careful review of the adjuster’s notes attached as Exhibit A to Ms. Amidon’s deposition shows the notes are all present and in order even though some pages do not have page numbers in the upper right-hand corner.  The white space on the bottom of some pages, which Employee views as missing information not listed in Employer’s privilege log, this panel views as a simple formatting margin.  Employee failed to meet her burden of specifically identifying any particular document or information Employer possesses, but failed to produce to Employee.  Similarly, she failed to meet her burden of showing any specific material has been omitted from Employer’s privilege log, but not otherwise produced.  Seybert.  Because Employee failed to meet her burden showing Barker I or Barker II made a mistake in determination of a fact, her petition for modification of Barker I and Barker II will be denied.

11) Shall the surveillance videotapes and reports be stricken from the record?

Lastly, Employee contends the private investigators inappropriately edited surveillance videotapes, provided the edited versions to EME and SIME physicians, and thereby tainted their opinions.  Employee also argues Employer manipulated medical and other evidence.  She believes this constitutes spoliation of evidence, which justifies striking the videotapes and the investigators’ reports.  This argument and petition is closely related to Employee’s petition seeking an order striking Employee’s deposition, her husband’s deposition, and depositions and medical records from at least three physicians.

Spoliation of evidence typically refers to the act of destroying evidence so it cannot be used at hearing, or deliberately altering evidence and submitting it as if it were unaltered.  In other words, if Employee could show Employer had somehow “whited out” part of an original medical record, or altered its wording, and submitted it on a medical summary to use as evidence at hearing, her petition alleging spoliation may have some merit.  However, all Employee can show is the adjuster selectively sent portions of medical records to physicians for review and comment.  This does not constitute spoliation of evidence.  The actual “evidence,” i.e., a full, complete, unaltered medical record, still exists in Employee’s agency file and can be relied upon by this panel and by the parties as they see fit.  

The only supported allegation is Employee’s point concerning the private investigator’s deletion of a few seconds of video because it showed nothing.  Deleting video that shows nothing is not the same as deleting video that shows something.  For example, had the private investigator videotaped a random dog running down the street in front of Employee’s home but did not also capture a picture of Employee or some other relevant activity or object, and deleted images of this dog from the videotape, it would not be spoliation of evidence, because the dog would have nothing to do with Employee, her claim, or Employer’s defenses.  Mr. Rush credibly testified he only deleted a few seconds of video, which showed no images relevant to this case, and made no alterations to the recordings.  AS 23.30.122.  For these reasons, Employee’s petition to strike the investigator’s reports and videotapes from the record will be denied.

CONCLUSIONS OF LAW
1) The oral order granting the parties’ petitions for an order accepting their respective over length briefs was correct.

2) The oral order declining to rule on Employer’s oral request to seal its attorney’s personal court records, and directing Employer to file a petition for a protective order was in part correct.

3) Employer will not be compelled to provide a fuller copy of Employee’s personnel or adjusting files.

4) The subpoenas will not be quashed.

5) The oral order granting Employer’s February 13, 2012 petition, adding Employer’s January 26, 2012 petition as an issue for hearing, and deciding it on its merits was correct.

6) Employee’s and Mr. Barker’s depositions, and the medical reports and depositions of Drs. Silverman, McCormack, and Downey will not be stricken from the record.

7) Employer’s attorney will not be joined as a party to this claim.

8) The board designee’s January 13, 2012 order directing Employee to sign updated medical and insurance record releases will be affirmed.

9) A protective order will not be issued against Employer filing documents at this time.

10) Barker I or Barker II will not be reconsidered or modified.

11) The surveillance videotapes and reports will not be stricken from the record.

ORDER

1) The oral order accepting the parties’ petitions for an order allowing their over length briefs is memorialized and affirmed.

2) The oral order declining to rule on Employer’s motion to seal its attorney’s court records of a personal nature is memorialized and affirmed.

3) The oral order directing Employer to file a petition for a protective order is reconsidered and vacated.

4) Employee has not filed Employer’s attorney’s personal court records in the agency file, and they have been returned to Employee’s representative, so no petition for a protective order is required.

5) The oral order granting Employer’s February 13, 2012 petition, adding Employer’s January 26, 2012 petition as an issue for hearing, and deciding it along with Employee’s January 2, 2012 petition for an order compelling production of additional personnel records and adjuster’s files is memorialized and affirmed.

6) Employer’s petition to quash subpoenas is denied as moot.

7) Employee’s petition to compel Employer to provide a fuller copy of Employee’s personnel or adjusting files is denied.

8) Employee’s petition to strike Employee’s and Mr. Barker’s depositions, and medical reports and depositions of Drs. Silverman, McCormack, and Downey is denied.

9) Employee’s petition to join Employer’s attorney as a party to this claim is denied.

10) Employee’s petition appealing from the designee’s January 13, 2012 order directing Employee to sign updated medical and insurance record releases is denied.

11) The board designee’s January 13, 2012 order directing Employee to sign updated medical insurance record releases is affirmed.

12) Employee is ordered to sign revised releases as she agreed to at hearing and deliver these to Employer’s representative.

13) Employee’s petition for a protective order striking court records involving Employee’s husband is denied.

14) Employee’s petition for a protective order against Employer filing documents is denied at this time.

15) Employee’s petition for reconsideration or modification of Barker I and Barker II is denied.

16) Employee’s petition for an order striking the private investigators’ surveillance videotapes and reports from the record is denied.

Dated in Anchorage, Alaska on March 30, 2012.
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of PENNY D. BARKER Employee / applicant v. FRED MEYER STORES, INC., Self- Insured Employer; Case Nos. 200812775M and 200908777; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on March 30, 2012.
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