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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JEFFERY L. ELLISON, 

Employee, 

Claimant,

v. 

FAIRBANKS GOLD MINING CO,

Employer,

and 

LIBERTY MUTUAL FIRE INS CO,

Insurer,
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200506186
AWCB Decision No. 12-0064
Filed with AWCB Fairbanks, Alaska 

on March 30, 2012


Jeffrey Ellison’s (Employee) July 11, 2011 petition for a second independent medical evaluation (SIME); and Fairbanks Gold Mining Co.’s (Employer) April 26, 2011 petition for an ordered settlement conference were heard in Fairbanks, Alaska on February 2, 2012.  Attorney James Hackett personally appeared and represented Employee.  Attorney Rebecca Holdiman Miller appeared and represented Employer.  Employee appeared and testified on his own behalf.  The record closed at the hearings conclusion on February 2, 2012.  Employer’s December 29, 2011 petition to exclude Employee’s non-attorney representative was heard on the written record upon submission of the parties’ briefs on March 1, 2012.  For efficiency purposes, all issues are being addresses in this decision and order.

ISSUES
Employee contends an SIME is warranted because he experienced groin pain soon after the work injury.  Employee does not point to a specific medical dispute involving the hernia condition itself, but rather points to early reports of groin pain noted in John W. Joosse, M.D.’s March 16, 2006 medical report, and in his own May 4, 2007 deposition.  He contends an SIME is warranted because the medical evidence is not clear why the hernia was not diagnosed earlier than it was.  Employee also refers to Timothy W. Teslow, M.D.’s March 18, 2010 medical report, which notes Employee related the onset of groin pain to shortly after the work injury.  Employee contends an SIME will help the board with respect to time loss and medical benefits on the hernia condition.  In response to Employer’s contention his SIME petition was filed late, Employee distinguished Employer’s cited authority supporting denial of late-filed petitions; contends he has long sought an SIME while pointing out there have been three SIME petitions in contends his case is appropriate for a board ordered SIME pursuant to AS 23.30.110(g).

Employer contends Employee’s petition for an SIME was untimely filed, and further contends there is neither disputed medical evidence, nor any gaps in the medical record.  Employer seeks an order denying Employee’s SIME request.

1) Shall a SIME be ordered?

Employer contends a settlement conference will help resolve the issues in this case and protect the rights of both parties.  Employer contends a negotiated settlement was previously reached between the parties in 2009, and an agreement was prepared and sent to Employee’s former attorney.   Employer contends Employee then declined to sign it and, thereafter, his attorney withdrew from representation.  Employer contends the parties have since made efforts to resolve the case, but pursuing settlement efforts has delayed the determination of issues.  Employer further contends its petition went unopposed by Employee, and Employee’s attorney also affirmatively stated at a March 21, 2011 prehearing conference he did not oppose its petition.

Employee contends the 2009 settlement was not executed because it did not address his groin problem, which had not been diagnosed or treated.  Without acknowledging authority exists to order a settlement conference, Employee contends he will participate if mediation is ordered.

2) Shall a settlement conference be ordered?

Employer contends Employee’s wife and non-attorney representative did not enter an appearance as a non-attorney representative and yet speaks for Employee at prehearing conferences and the board sends her separate prehearing conference notices as Employee’s non-attorney representative.  Employer contends Employee is represented by an attorney and participation by Employee’s wife as his non-attorney representative has resulted in a duplication of efforts, caused confusion, and delayed resolution of the case.  Employer requests a board order excluding Employee’s wife from participating as his non-attorney representative in board proceedings.  Employer cites Riuz v. Trident Seafoods, AWCB Decision No. 11-0076 (May 26, 2011) (finding that either the attorney or non-attorney representative could file an entry and sign a settlement agreement) and two other administrative regulations relating to unemployment benefits and public assistance benefits, which provide for representation by either an attorney or a non-attorney representative, to support its contention Employee is entitled to only one representative at a given time.  

Employee contends he is represented by an attorney, who argues his positions and represents his interests.  Employee does not see his wife’s participation as a problem and contends Employer’s petition is improper because it is not based on any dispute between the parties, and should therefore be denied.

3) Shall the board exclude Employee’s wife from participating as his non-attorney representative in board proceedings?

FINDINGS OF FACT
1) Employee worked for Employer as a Security Supervisor.  (Report of Injury, May 2, 2005).

2) On May 1, 2005, Employee reported he injured his left lower back and left leg several days earlier while moving office tables in April, 2005.  (Report of Injury, May 2, 2005).

3) On May 1, 2005, at the Fairbanks Memorial Hospital Emergency Room, Employee complained of back pain shooting down his left leg.  Caroline Timmerman, M.D., diagnosed low back pain, prescribed Percocet and Valium, ordered a magnetic resonance imaging scan (MRI), and discharged Employee in stable condition.  (Timmerman report, May 1, 2005).

4) The MRI was interpreted by Mark Burton, M.D., to reveal potential disk pathology at the L2 level; disk desiccation at the L3-4 level without canal stenosis; facet degeneration without canal stenosis at the L4-5 level; and loss of intervertebral disk space and mild annular bulging without canal stenosis at the L5-S1 level.  Dr. Burton also noted mild changes of degenerative spurring involving the end plates at most lumbar levels.  (Burton report, May, 2, 2005).

5) On May 3, 2005, Employee began treating with John Joosse, M.D.  Employee reported pain in his back and left leg.  Dr. Joosse also noted groin pain.  Employee completed a pain diagram that day noting left anterior abdominal pain.  Dr. Joosse referred Employee to Peter Jiang of Banner Health System Pain Clinic for a lumbar epidural series.  (Joosse report, May 3, 2005).

6) Employee’s early treatment focused on the L2-3 level.  (Jiang report, May 3, 2005).

7) On May 16, 2005, Dr. Joosse noted Employee’s strength was improved and his pain level was decreased.  Dr. Joosse diagnosed resolving L2-3 herniated nucleus pulposis and recommended return to work with limitations.  (Joosse report, May 16, 2005).

8) On June 2, 2005, Employee saw Dr. Jiang and complained of lower back pain with anterior thigh numbness and medial thigh shooting pain.  Dr. Jiang assessed “lumbar degenerative disk disease with a protrusion of L2-3 nucleus pulposis, as well as degenerative disk disease of the L5-S1 level.”  Dr. Jiang performed an S2 epidural steroid injection.  (Jiang report, June 2, 2005).

9) On July 7, 2005, Dr. Jiang noted Employee complained of low back pain radiating down through his bilateral groin area.  Dr. Jiang assessed “lumbar degenerative disk disease with multi-level disk herniations. . . . Most of his symptoms with regards to lower back and bilateral groin are most likely from S1 symptomology.”  Dr. Jiang performed an S1 epidural steroid injection.  (Jiang report, July 7, 2005).

10) On August 10, 2005, Dr. Joosse noted Employee denied pain when coughing or sneezing, and had good quad, hip and flexor strength.  Employee reported he was sleeping, and working full time.  Dr. Joosse continued to diagnose resolving L2-3 herniated nucleus pulposis and discussed a future rating with Employee.  (Joosse report, August 10, 2005).

11) On August 31, 2005, with Employee’s L2-3 symptoms improving, Dr. Jiang turned his attention to treating Employee’s protrusion at L5-S1, and performed an S1 epidural steroid injection on October 3, 2005.  (Jiang reports, August 31, 2005; October 3, 2005).

12) On September 21, 2005, Employee saw Dr. Joosse and reported he continued to improve.  Dr. Joosse noted Employee had just completed a successful moose hunt and was working full time.  Based upon Employee’s steady improvement, Dr. Joosse considered closing his case in about six months.  (Joosse report, September 21, 2005).

13) On September 28, 2005, Employee sought a second opinion from Hunter Judkins, M.D., complaining of continued low back pain, groin pain and intermittent cramping pain in his left thigh.  Employee stated his groin pain was constant. Dr. Judkins was not accepting new patients with chronic conditions, and referred Employee to either David Witham, M.D., or Dr. Joosse.  (Judkins report, September 28, 2005).

14) On October 20, 2005, Employee saw Dr. Witham for a third opinion.  Employee complained of right thigh pain and cramping, and pain distributed in his low back, buttocks and into his medial thigh and testicular area.  Dr. Witham discussed L5-S1 nucleoplasty with Employee because it had been proposed by Dr. Jiang.  According to Dr. Witham, Employee’s “pain in the right thigh/groin sounds like it is discogenic.”  Dr. Witham attributed Employee’s left thigh numbness to the extruded disk at L2-3.  (Waltham report, October 20, 2005).

15) On October 24, 2005, Dr. Jiang performed the L5-S1 nucleoplasty.  (Jiang report, October 24, 2005).  

16) On November 14, 2005, Dr. Joosse acknowledged left bilateral groin pain recently diagnosed by Dr. Jiang was related to the L5-S1 degenerative disk disease, which was treated with the L5-S1 nucleoplasty.  Dr. Joosse stated “This is a separate problem from the L2-3 HNP which is work related.  I don’t know if the L5-S1 DDD/bulge is work related.”  (Joosse report, November 14, 2005).

17) On December 27, 2005, Dr. Jiang treated Employee with radiofrequency ablation at the S1 level.  Dr. Jiang noted Employee “has had epidural injections as well as transforaminal injection and pulsed radiofrequency followed by nucleoplasty.  All of these were diagnostic in the sense that it helped him with his pain, but only very short-lived in terms of duration even though his disk bulging is fairly minimal.”  Dr. Jiang wanted Employee to have a second surgical opinion with Dr. Joosse.  (Jiang report, December 27, 2005).

18) On January 4, 2006, Dr. Joosse suspected Employee’s lower back and groin pain was being caused by the degenerative L5-S1 disc.  Dr. Joosse found Employee’s L2-3 herniated nucleus pulposis was resolved, stable and ratable.  Dr. Joosse noted Employee was going to Seattle the following week for a second opinion.  (Joosse report, January 4, 2006).

19) On January 9, 2006, an MRI revealed disc bulging at L1-2, L2-3, L3-4, and L5-S1; and disc height loss at L2-3, L3-4, and L5-S1 is consistent with disc degenerative change and desiccation.  (MRI report, January 9, 2006).

20) On January 23, 2006, Richard Bransford, M.D., evaluated Employee at the Harborview Medical Center.  Dr. Bransford reported some mild to moderate disc degeneration at the L5-S1 level with some loss of hydration but no significant end plate changes.  He also found “mild left neural foraminal compromise at L2-3 from a disc protrusion. . . . I certainly do not find a reasonable explanation on his current MRI to account for his symptoms although they appear to be real.”  Dr. Bransford recommended a thoracic and cervical MRI.  (Bransford report, January 23, 2006).

21) On January 25, 2006, thoracic and cervical MRI’s were performed in Fairbanks with no significant findings.  (MRI reports, January 26, 2006).

22) On February 17, 2006, after reviewing the January 25, 2006 MRI’s, Dr. Bransford reported Employee’s cervical MRI is “as close to normal MRI as could be expected. . . . The same can be said of his thoracic MRI as well. . . . Based on these studies, I am really uncertain how I could best help the patient from a surgical standpoint. . . . [S]hould his pain continue to persist, we could considering [sic] doing a discography to better delineate whether his pain is truly coming from this [sic] L5-S1 disc.”  Dr. Bransford opined, even though Employee’s MRI was “not completely normal, this is not typically the degree of degeneration that merits surgery.”  (Bransford report, February 17, 2006).

23) On March 6, 2006, Employee is complained to Dr. Joosse of lower back and bilateral groin pain.  Dr. Joosse opined work related L2-3 injury was resolved, stable and ratable.  (Joosse report, March 6, 2006).

24) On March 13, 2006, Dr. Joosse rated Employee at 8% whole person impairment for acute L2-3 intervertebral disc herniation with radiculopathy.  (Joosse report March 13, 2006).

25) Complaining of low back pain involving the groin region, Employee continued to treat with Dr. Jiang.  Dr. Jiang administered additional epidural steroid injections at multiple levels.   (Jiang reports: March 21, 2006, April 21, 2006, and May 23, 2006).

26) On May 26, 2006, Dr. Joosse wrote Employee’s case manager at Liberty Northwest and opined Employee’s L2-3 disc herniation was work related, but his other complaints were non-industrial; rather they were related to Employee’s pre-existing and ongoing lumbar degenerative disc disease.  (Joosse letter, May 26, 2006).

27) On August 3, 2006, Employee returned to Dr. Jiang complaining of fairly minor low back pain radiating into the inguinal canal region, into the testicle and scrotal region on the right side.  Dr. Jiang administered an epidural steroid injection at the S1 level.  (Jiang report, August 3, 2006).

28) On August 25, 2006, Dr. Jiang performed L5-S1 intervertebral disc space needle decompression.  (Jiang report, August 25, 2006).

29) On January 11, 2007, Employee’s first attorney, Robert Beconovich, filed a workers’ compensation claim (WCC).  The claim states the nature of the injury as “L2-3 Herniated disc, L5-S1 lower back pain and groin pain.”  (WCC, January 10, 2007).

30) On February 16, 2007, Employee filed a petition for an SIME and an SIME form, requesting an evaluation on the course of treatment for Employee’s L2-3 disc herniation.  Employee also filed a second claim.  The claim states the nature of the injury as “L2-3 Herniated disc, L5-S1 lower back pain and groin pain.”  (Employee’s Petition for SIME, February 16, 2007; Employee’s SIME form, February 16, 2007; WCC, February 15, 2007).

31) On March 13, 2008, Employee presented at Alaska Regional Hospital Emergency Room complaining of lower abdominal and testicular pain.  Employee reported he might have passed a kidney stone several years ago.  Kidney stones were assessed and Employee was prescribed Percocet.  (Alaska Regional Hospital emergency room report, March 13, 2008).

32) On April 1, 2009, Employer’s attorney sent a negotiated compromise and release agreement to Employee’s attorney.  (Letter from Employer’s Attorney to Employee’s Attorney, April 1, 2009).

33) Employee refused to sign the agreement.  (Ellison).

34) On April 28, 2009, Mr. Beconovich withdrew as Employee’s attorney.  (Notice of Withdrawal of Representation, April 28, 2009).

35) On May 15, 2009, Employee filed a notice of appearance for his wife, Lori Ellison, to act as his non-attorney representative.  (Notice of Appearance, May 14, 2009).

36) On June 4, 2009, James Hackett entered his appearance as Employee’s successor attorney.  (Entry of Appearance, June 2, 2009).

37) On July 10, 2009, Employee’s second attorney, Mr. Hackett, filed a petition for an SIME, contending there was a dispute on the scope of Employee’s lumbar spine injuries, scope of compensability for Employee’s lumbar spine injuries, lumbar spine pain treatment, and medical stability of Employee’s lumbar spine.  (Employee Petition for SIME, July 10, 2009).

38) On July 21, 2009, Employee called Richard Cobden, M.D.’s office and explained “something changed yesterday.” Employee stated it hurt when he breathed and complained of horrible pain.  (Cobden report, July 21, 2009).

39) On July 22, 2009, Dr. Cobden referred Employee to the emergency room for a Toradol injection and Demerol.  (Cobden report, July 22, 2009).

40) On July 23, 2009, Employee saw Timothy Cohen, M.D., for a consultation.  Employee’s complaints included shooting pains in his left leg and back, his left leg feeling heavy and weak and a feeling of weights on his left leg and testicles.  Dr. Cohen diagnosed multilevel lumbar spine disease with foraminal disc on the left at L2-3 and degeneration at L5-S1 and L4-5 with facet hypertrophy.  Dr. Cohen recommended a lumbar spine CT scan from L3 to S2, facet block injections and a nerve root block.  (Cohen report, July 23, 2009). 

41) On August 18, 2009, Dr. Jiang performed a discogram, which was positive for L1-2 and L2-3 pain, and negative at L5-S1.  (Jiang report, July 31, 2009).

42) On August 18, 2009, the CT scan was interpreted to show multilevel spondylosis with disc protrusion at L2-3; with narrowing at L4-5 and L5-S1.  (Waite report, July 31, 2009).

43) On October 23, 2009, Employee returned to Dr. Jiang for an epidural steroid injection.  Employee continued to complain of right groin pain.  Dr. Jiang noted Employee recently had an annual physical “that did not show up as a hernia.”  (Jiang report, October 23, 2009).

44) On November 23, 2009, Employee returned to Dr. Jiang complaining of bilateral groin pain.  Dr. Jiang acknowledged Dr. Teslow’s physician assistant diagnosed Employee with periumbilical pain.  Employee was found to have inguinal and umbilical hernia and was scheduled to have surgery in January.  Dr. Jiang ordered an x-ray of Employee’s right hip, which was normal.  (Jiang report, November 23, 2009).

45) On February 8, 2010, Dr. Teslow assessed incarcerated ventral hernia, right inguinal hernia and small left hernia.  Dr. Teslow also discussed hernia repair surgery with Employee.  (Teslow report, February 8, 2010).

46) On February 10, 2010, Dr. Teslow surgically repaired Employee’s right inguinal hernia.  Employee returned to Dr. Teslow on March 18, 2010 to discuss surgical repair of his left hernia.  (Teslow report, March 18, 2010).

47) Dr. Teslow has not expressed an opinion regarding the cause of Employee’s hernias.  (Record).

48) On March 24, 2010, Dr. Teslow repaired Employee’s left inguinal hernia.  (OR Nursing Record, March 24, 2010).

49) On August 27, 2010, Dr. Jiang found Employee “has had good relief from his hernia surgery by Dr. Teslow.”  Employee’s complaints were “mostly upper lumbar spine and medial groin and anterior thigh pain that is bilateral in nature.”  (Jiang report, August 27, 2010).

50) On October 8, 2010, Richard Gardner, M.D., performed an employer’s medical evaluation (EME).  On physical examination of Employee’s abdomen, Dr. Gardner noted:  “[n]o abdominal tenderness or complaints.  He has well-healed incisions at the periumbilical stomach and in both inguinal areas from his prior hernia repairs.”  Dr. Gardner diagnosed: 1) acute herniated nucleus pulposis at L2-3 with a free fragment extruded behind the vertebral bodies with L3 nerve root radiculopathy; 2) lumbosacral sprain/strain with right leg sciatica; 3) bilateral inguinal hernias status post surgical repairs; 4) Residual left L3 sensory neuropathy in the anterior and lateral femoral cutaneous nerve distribution on the left thigh; and 5) lumbosacral spondylosis with intervertebral disc disease and posterior facet arthropathy.  Dr. Gardner opined Employee’s work related injury was the substantial cause of Employee’s L2-3 sprain strain with right sciatica and herniated nucleus pulposis.  However, he opined the work injury was not the substantial factor in Employee’s hernia condition, which he attributed to preexisting anatomical deficiency defects in the lower abdominal wall bilaterally.  Remarking that although much of Employee’s back treatment had been diagnostic rather than therapeutic, Dr. Gardner opined Employee’s treatment to date, nevertheless, had been reasonable and necessary.  Dr. Gardner recommended a home based exercise program for strengthening and conditioning.  (Gardner report, October 8, 2010).

51) An August 23, 2010 prehearing conference summary states:

EE’s atty is still collecting additional medicals (billings and chart notes) and will get another PPI rating from his physician.  PPI will be on the three hernia surgeries and back.  ER’s atty stated she was not aware that EE was claiming the hernia surgeries.  She stated they will schedule an EIME.  ER’s atty stated she continues to oppose the SIME at this time.   

Prehearing Conference Summary, August 23, 2010

52) On December 2, 2010, after reviewing Dr. Gardner’s report, Dr. Joosse concurred with Dr. Gardner’s conclusions Employee’s L2-3 herniated disc was work related, and Employee’s hernias were not work related.    Dr. Joosse opined only treatment for the L2-3 disc herniation was reasonable and necessary for the work injury, but expressly opined other treatment had not been appropriate.  (Joosse letter, December 2, 1010).

53) Dr. Joosse’s review of Dr. Gardner’s report addresses Employee’s multilevel spinal conditions, especially at L2-3 and L5-S1.  Dr. Joosse also notes and comments on Employee’s groin complaints at various points.  For examples:  

[Regarding a July 7, 2005 notation] The procedure performed by Dr, Jiang was for a new complaint of right greater than left low back pain radiating into both groins.  Dr. Jiang noted that Mr. Ellison was improving with regards to his higher lumbar level and “most of his symptoms with regards to lower back and bilateral groin pain are most likely from S1 symptomatology.”. . . . On his subsequent visit with me, on July 13, 2005, Mr. Ellison complained of right more than left low back pain radiating into both groins. . . . Also described on page 6 is an evaluation with Orthopedic Surgeon David Witham, M.D. (date unknown) who opines that the small disc protrusion on the right side of L5-S1 may be the cause of Mr. Ellison’s right thigh and groin pain. . . .  On 1/4/06 Mr/. Ellison was complaining of low back pain and right groin pain when he walked.  He additionally noted groin pain when coughing. . . . Dr. Jiang performs another S1 right-sided injection in August 2006.  This time the symptoms are low back pain radiating to the right hip, right iliac crest and into the inguinal canal and into the testicle and scrotal region on the right.  (Comment:  These symptoms are becoming more suggestive of a symptomatic hernia in addition to chronic low back pain.  The record indicates that Mr. Ellison eventually has right inguinal hernia repair, which appears to resolve his groin pain.) . . . . At the bottom of page 12, we learn that Mr. Ellison has had right inguinal hernia repair by Dr. Timothy Teslow on 2/10/10.  He is scheduled to also have his left inguinal hernia repaired, as he was having discomfort in his left groin and left testicle.  (Comment:  Subsequent records indicate that a peri-umbilical hernia was also repaired by Dr. Teslow.) . . . . His [Dr. Gardner’s] diagnosis #2 is lumbrosacral sprain/strain with right leg sciatica.  (Comment:  I disagree with this diagnosis.  Mr. Ellison may have had a mild lumbar strain when he moved the desk, but in my review of the record . . . he never had right leg sciatica.  The record indicates that he developed right groin pain, which is questionably related to his lumbar disc condition, but it appears to be more likely related to his undiagnosed inguinal hernia. . . .).  Dr. Gardener opines that the work injury of April 27, 2005 was not a substantial factor in Mr. Ellison’s hernia condition and surgery in 2010.  (Comment:  I agree with this opinion.)  Further, on page 20, Dr. Gardener opines in question #4 that all the treatment administered to Mr. Ellison since the April 27, 2005 work injury has been appropriate.  (Comment:  I disagree in that only the treatment directed at the L2-3 herniated disc is work related.  All other treatment is related to nonspecific low back pain radiating into the right and left groin, which is possibly related to his undiagnosed hernias. [sic]  ‘The inguinal hernias and unbilical hernia were, more likely than not, caused by a preexisting anatomical deficiency defects in the lower abdominal wall bilaterally.  The treatment for the hernias was not related to the injury of April 27, 2005.’  (I agree).
Joosse letter, December 2, 2010 (italics original).

54) There is no evidence Dr. Joosse ever examined Employee for a hernia.  (Record).

55) On December 20, 2010, Employer filed a petition for the parties to attend a settlement conference.  (Employer’s Petition for Settlement Conference, December 15, 2010).

56) On April 26, 2011, Employer filed a second petition for the parties to attend a settlement conference.  (Employer’s Petition for Settlement Conference, April 26, 2011).

57) On July 11, 2011, Employee filed a petition for an SIME on an alleged dispute involving the causation and compensability of Employee’s “hernia like symptoms.”  (Employee’s Petition for SIME, July 11, 2011).

58) At the December 15, 2011 prehearing conference, Employee stated he wished to pursue an SIME on his hernia and back conditions.  (Prehearing Conference Summary, December 15, 2011).

59) Employee testified at hearing he did not execute the negotiated compromise and release agreement in 2009 because it did not address his groin condition.  (Ellison).

60)   Employee was credible.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).  
PRINCIPLES OF LAW

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.010. Coverage.

(a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment.  . . .  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

. . . 

Employment may still be the substantial cause of an employee’s disability or need for medical treatment even though the employee had a preexisting condition.  

It is a fundamental principle in workers' compensation law that the employer must take the employee “as he finds him.”  A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the preexisting condition to produce the disability for which compensation is sought.” 

Keays v. Amerigas, Inc., AWCB Decision No. 11-0178 (December. 19, 2011) (Citations omitted).

AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.110.  Procedure on Claims.

. . . 

(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.  The place or places shall be reasonably convenient for the employee.  The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests.  Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

. . . 
8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to AS 23.30.095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME will assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it. . . . Ordering an SIME is not proper if it serves no purpose to the board by advancing its understanding of the medical evidence or by filing in gaps in the medical evidence, where that gap in evidence, or lack of understanding of the medical evidence, prevents the board from ascertaining the rights of the parties. (id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence.  Further the AWCAC holds an SIME may be ordered when, because of a lack of understanding of the medical evidence, the parties’ rights cannot be ascertained.  It stated:

Ordering an SIME is not proper if it serves no purpose to the board by advancing its understanding of the medical evidence or by filing in gaps in the medical evidence, where that gap in evidence, or lack of understanding of the medical evidence, prevents the board from ascertaining the rights of the parties in the dispute before the board.

Bah at 8.

AS 23.30.135.  Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

. . . 

AS 23.30.155.  Payment of compensation.

. . . 

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.
8 AAC 45.178.  Appearances and withdrawals.

(a) A person who seeks to represent a party in a matter pending before the board shall file a written notice of appearance with the board, and shall serve a copy of the notice upon all parties.  The notice of appearance must include the representative's name, address, and phone number and must specify whether the representative is an attorney licensed to practice law within the State of Alaska.  If the person who seeks to represent a party is not licensed to practice law within the State of Alaska, the notice of appearance must be accompanied by

(1) the employee's written authorization if the person represents the employee; or 

(2) the employer's written authorization unless the person seeking to represent the employer is an employee of 

(A) the employer's insurer; or 

(B) the adjusting company handling the claim for the employer's insurer. 

(b) A representative of a party may withdraw an appearance by filing with the board a written notice of withdrawal and by serving the notice upon all parties.  The withdrawal becomes effective upon receipt by the board. 

8 AAC 45.195.  Waiver of procedures.

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation. However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

ANALYSIS
1) Shall a SIME be ordered?

An SIME is appropriate under AS 23.30.095(k) when there is a dispute between the physicians for an employee and an employer.  While there are some notable differences between Employee’s doctor, Dr. Joosse, and Employer’s EME, Dr. Gardner, on such issues as whether or not Employee ever suffered from right leg sciatica, and whether or not medical treatment directed at disc spaces other that L2-3 was reasonable and necessary, they agree on the larger issues.  The record clearly establishes Employee has multilevel degenerative disc disease.  Drs. Joosse and Gardner agree Employee’s herniated disc at L2-3 was work related, and his degenerative disc disease and initial disc protrusion at L5-S1 was not work related.  They also agree Employee’s hernias were not related to the April 2005 work injury.  Therefore, since there is no dispute, let alone a significant one, between Employee’s physician and Employer’s EME, an SIME pursuant to AS 23.30.095(k) will not be ordered.

Under Bah, an SIME is also appropriate under AS 23.30.110(g) when there is a significant gap in the medical evidence and an opinion by an independent medical examiner will help resolve the disputed issue, or advance an understanding of the medical evidence when lack of understanding prevents determination of the parties’ rights.  Employee’s original claims state the nature of his injury as “L2-3 Herniated disc, L5-S1 lower back pain and groin pain.”  Employee’s groin pain has been an issue from the beginning of this case, and whether or not treatment for Employee’s groin pain is compensable under the Act affects the rights of the parties.  Here, Employee petitions for an SIME on his “hernia like symptoms” and, although he has not amended his claims to include hernia, neither is it apparent AS 23.30.105 would require an amendment at this point.  Since 2005, Employee has believed the workplace injury was responsible for his groin pain, and during this same period of time his treating physicians have attributed his groin pain exclusively to his L5-S1 disc protrusion, a condition Employee has already claimed compensation for.  However, also during this period of time, Employee was diagnosed with kidney stones as well as bilateral inguinal and umbilical hernias.  

The Merriam-Webster Dictionary 204 (New Ed. 2005) defines the word “gap” to mean “an incomplete or deficient area.”  Regardless of whether there are gaps in the medical evidence, a lack of understanding of the medical evidence, or the medical record is not yet fully developed, based upon the record in this case, as it currently exists, it is not clear which condition was causing what groin pain at what point in time.  Further, it is not clear whether or not the April 27, 2005 work injury was a substantial factor of Employee’s need for medical treatment for his groin conditions.  Ideally, there would be a differential diagnosis in this case to answer these questions; unfortunately, a differential diagnosis is lacking in this case lacking in this case.  However, given the potential, simultaneous interaction of these three conditions upon the groin, it is unknown whether a differential diagnosis can even be made.  Dr. Joosse begins, to some extent, to undertake this in his December 2, 2010 letter, opining Employee’s hernias may have become symptomatic as early as August of 2006.  Yet, he then summarily concludes the hernias were not work related by simply piggybacking his opinion on Dr. Gardner’s.  Dr. Joosse’s opinion also raises further questions, the answers to which are not apparent from the record as it currently exists.  
For examples, when Dr. Joosse opines Employee’s symptoms became suggestive of a symptomatic hernia as early as 2006, it infers hernia conditions can be asymptomatic before becoming symptomatic.  It also suggests Employee’s hernia conditions may have gone undiagnosed since at least 2006.  In fact, here, Employee specifically contends an SIME is warranted because the medical evidence is not clear why the hernia was not diagnosed earlier than it was.  Employee also testified he did not execute the compromise and release agreement in 2009 because it did not address his groin condition.  Employee’s testimony is credible.  Therefore, Dr. Joosse’s opinion raises the following questions: 1.) Can one have an asymptomatic hernia condition before it becomes symptomatic?  2.) If one can one have an asymptomatic hernia condition before it becomes symptomatic, how long can a hernia condition remain asymptomatic before becoming symptomatic?  3.) If one can have an asymptomatic hernia condition before it becomes symptomatic, can the delay in the onset of symptoms result in a delay in diagnosis?  4.) If a delay in symptoms onset can result in a delay in diagnosis, was there a delay in diagnosis in Employee’s case?  5.) If there was a delayed hernia diagnosis in Employee’s case, what affect might that delay have upon the issue of causation?  These questions demonstrate the board lacks a fundamental understanding of hernia conditions.   

Factual inconsistencies exist in the record, as well.  For example, Employee’s physicians attributed his groin pain to the L5-S1 disc protrusion throughout the medical chronology.  They treated this condition extensively and unsuccessfully for five years, including three surgeries directed at this disc space.  However, ultimately, immediate groin pain relief was provided Employee with the 2010 hernia repair surgeries.  These facts suggest the hernia conditions, and not the L5-S1 disc protrusion, were responsible for Employee’s groin pain.  Given these facts, and especially the August 18, 2009 discogram results were negative for pain at the L5-S1 level, it is not understood why Employee’s treating physicians attribute Employee’s groin complaints to the L5-S1 disc protrusion, and not the hernia conditions.  An independent opinion focusing exclusively on Employee’s hernia conditions will be very helpful if it can resolve the record’s factual inconsistencies.  

An SIME physician is neither the Employee’s, nor Employer’s expert, but the board’s expert.  Here, an SIME will be helpful in gaining a fundamental understanding of hernia conditions, and the interaction between Employee’s spinal and hernia conditions with respect to Employee’s groin complaints, so essential determinations can be made regarding the parties’ rights.  These determinations include the credibility of experts in this case, how much weight should be afforded their opinions, and resolution of the record’s factual inconsistencies.  Therefore, a SIME shall be ordered.

2) Shall a settlement conference be ordered?

Employer’s points regarding the history and duration of this case are well taken.  Therefore, the parties are advised of the benefits of mediation as articulated in Lindeke v. Anchorage Grace Christian School, AWCB Decision No. 11-0040 (April 8, 2011).  Mediation is quick and efficient and results in the resolution of most cases in a single day.  Mediation results in a total predictability of benefits for Employee since they must be agreed to in advance.  The same cannot be said of the outcome of an SIME report or a decision after a hearing on the merits, both of which can be very unpredictable.  Mediation also affords the parties the benefit of a neutral, trained mediator who can evaluate both parties’ positions and give each party an objective perspective they may otherwise be lacking.  Lastly, the parties have little to lose by mediating since either party may still seek a hearing on the merits after an unsuccessful mediation. 

Since additional medical evidence is forthcoming on a disputed issue in this case, a settlement conference shall not be ordered at this time.  However, the parties are strongly encouraged to carefully consider mediation’s benefits before ruling it out as a voluntary pursuit.  A number of very knowledgeable workers’ compensation mediators provide mediation services in Fairbanks, and their contact information is available upon request from the board.

3) Shall the board exclude Employee’s wife from participating as his non-attorney representative in board proceedings?

As a threshold issue, notwithstanding Employer’s contentions to the contrary, Employee filed a notice of appearance on May 15, 2009, designating his wife as his non-attorney representative.  As such, she is entitled to notices of board proceedings.  

Employer cites Riuz v. Trident Seafoods, AWCB Decision No. 11-0076 (May 26, 2011) (finding that either the attorney or non-attorney representative could file an entry and sign a settlement agreement) and two other administrative regulations relating to unemployment benefits and public assistance benefits, which provide for representation by either an attorney or a non-attorney representative, to stand for the proposition Employee is entitled to only one representative at a given time.  In other words, here Employer interprets “or” as exclusionary, and contends Employee must choose between one or the other; but cannot have both at the same time.  However, the regulation’s intent is to afford liberal opportunities for claimants to be assisted by a representative, be it an attorney or otherwise.  

Employer cites no direct authority for the board to order the exclusion of Employee’s wife as his non-attorney representative.  Furthermore, even if the board had such authority, it is not at all clear what benefits would be gained by exercising it.  Employee’s non-attorney representative is his wife, and she would continue to exercise whatever spousal influence she has over Employee regardless of whether the board recognizes her as his designated non-attorney representative or not.  Therefore, Employee’s wife shall not be ordered excluded from further board proceedings.

CONCLUSIONS OF LAW
1) Assistance in understanding the medical record is required so the parties’ rights can be ascertained.  A SIME shall be ordered.

2) A settlement conference shall not be ordered.

3) Employee’s wife shall not be excluded from participating as his non-attorney representative in board proceedings.

ORDER

1) Employee’s July 11, 2011 petition for SIME is granted.  

2) The following questions shall be presented to the SIME physician:

A) Can one have an asymptomatic hernia condition before it becomes symptomatic?  Please distinguish between inguinal hernia and umbilical hernia, as appropriate.

B) If one can one have an asymptomatic hernia condition before it becomes symptomatic, for how long can a hernia condition remain asymptomatic before becoming symptomatic?  Please distinguish between inguinal hernia and umbilical hernia, as appropriate. 

C) If one can have an asymptomatic hernia condition before it becomes symptomatic, can the delay in the onset of symptoms result in a delay in diagnosis?  Please distinguish between inguinal hernia and umbilical hernia, as appropriate.  

D) If a delay in the onset of symptoms can result in a delay in diagnosis, was there a delay in diagnosis of Employee’s inguinal and umbilical hernias in this case?  Please distinguish between inguinal hernia and umbilical hernia, as appropriate.

E) What is your diagnostic impression of Employee’s groin complaints, including back pain radiating into his groin, general groin pain, distinct groin pain involving the testicles and scrotum, and abdominal pain? 

F)     To the extent possible, please provide a differential diagnosis for Employee’s history of groin complaints, including a consideration of L5-S1 disc disease, kidney stones and, inguinal and umbilical hernias.

G) Does Employee have “preexisting anatomical deficiency defects in the lower abdominal wall bilaterally?”  Please state the basis for your opinion, including references to objective medical findings to support your conclusion.  
H) Was the April 27, 2005 work injury a substantial factor in any disability or need for medical treatment for Employee’s hernia conditions and surgeries in 2010?

3) Employer’s April 26, 2011 petition for settlement conference is denied.

4) Employer’s petition to exclude Employee’s wife from participating in board proceedings as his non-attorney representative is denied.

Dated at Fairbanks, Alaska this 30th day of March, 2012.    
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_________/s/_______________________                           

Robert Vollmer, Designated Chair


__​​​​​​​​​​​​​​​​​​​unavailable for signature______________


Krista Lord, Member


__​​​​​​​​​​​​​​​​​​​/s/______________________________


Zeb Woodman, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JEFFERY L. ELLISON employee / claimant; v. FAIRBANKS GOLD MINING CO, employer; LIBERTY MUTUAL FIRE INS CO, insurer / defendants; Case No. 200506186; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 30th day of March, 2012.


__​​​​​​​​​​​​​​​​​​​________/s/_____________________


Diahann Caulineau-Kraft, Clerk
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