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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CHRISTIAN VAZQUEZ, 

                          Employee, 

                                             Applicant,

                                                 v. 

ALASKA PACIFIC ENVIRONMENTAL

SERVICES,

                           Employer,

                                                  and 

ALASKA NATIONAL INSURANCE CO.,

                            Insurer,

                                                Defendants.
	)
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	FINAL DECISION AND ORDER

AWCB Case No. 200912372
AWCB Decision No. 12-0069
Filed with AWCB Anchorage, Alaska

on April 6, 2012


Christian Vazquez’s (Employee) claim for continuing medical treatment was heard on the written record on March 27, 2012.  Michael Patterson represented Employee.  Robin Jager Gabbert represented Alaska Pacific Environmental Services (Employer).  The record closed on March 27, 2012.

ISSUE

Employee contends his current need for right shoulder medical treatment is due to his July 30, 2009 work injury.  Employee seeks continuing medical benefits relating to his right shoulder, including labral repair surgery.

Employer contends Employee’s right shoulder medical condition and need for treatment is not due to his work injury.  Employer contends Employee’s July 30, 2009, work injury resolved by April 7, 2010.  Consequently, Employer contends Employee is not entitled to further medical benefits to treat his right shoulder.

Is Employee entitled to continuing medical treatment for his right shoulder?


FINDINGS OF FACT

A review of the entire record establishes the following facts by a preponderance of the evidence:

1) On July 30, 2009, Employee was injured while working as a garbage collector.  Employee experienced the onset of right forearm pain after twisting his right forearm while lifting a trash can to dump trash into a truck.  (Worker’ compensation claim (WCC), July 15, 2010).
2) On August 18, 2009, T. Noah Laufer, M.D., treated Employee for right arm pain.  Dr. Laufer performed an ultrasound of the right upper arm, which was normal.  Employee’s shoulder, elbow and wrist all had normal range of motion.  Dr. Laufer diagnosed tendinitis expected to resolve on its own.  (Chart Note, Dr. Laufer, August 18, 2009).
3) On August 28, 2009, at Employee’s request, Dr. Laufer referred Employee to orthopedic surgeon Christopher J. Manion, M.D.  (Chart Note, Dr. Laufer, August 28, 2009).
4) On September 28, 2009, Dr. Manion treated Employee for shoulder pain.  Dr. Manion ordered a magnetic resonance arthrogram (MRA) of the right shoulder, which showed mild tendinosis of the supraspinatus with no frank tear and the superior labrum intact on all images.  The cause of minimal tenderness of Employee’s supraspinatus was a mild lateral downsloping of the acromion.  (Chart Note, September 28, 2009; MRA, Harold Cable, M.D., September 30, 2009).
5) On October 19, 2009, Employee’s pain complaints continued and Dr. Manion referred Employee to orthopedist Marc Kornmesser, M.D.  Dr. Manion released Employee to light-duty work.  (Chart Note, Dr. Manion, October 19, 2009).
6) On October 28, 2009, Dr. Kornmesser evaluated Employee, diagnosed interosseous nerve compression of the right elbow, and recommended physical therapy.  (Chart Note, Dr. Kornmesser, October 28, 2009).
7) On January 7, 2010, Dr. Kornmesser performed a surgical release of the posterior interosseous nerve.  (Operative Report, Dr. Kornmesser, January 7, 2010).
8) On April 7, 2010, despite Employee’s continued pain complaints, Dr. Kornmesser recommended a permanent partial impairment (PPI) rating and recommended no further treatment.  (Chart Note, Dr. Kornmesser, April 7, 2010).
9) On April 16, 2010, Sean Taylor, M.D., performed an electromyography (EMG) evaluation, which showed right wrist median nerve entrapment.  Employee complained of neck pain but Dr, Taylor found no electrodiagnostic evidence of cervical radiculopathy although he recommended a cervical magnetic resonance imaging (MRI) scan for certainty.  The cervical MRI showed slight disc degeneration at C4-5 with no stenosis of the spinal canal or significant stenosis of the neural foramina at any level.  (EMG Report, Dr. Taylor, April 16, 2010; MRI Report, Dr. Cable, April 19, 2010).
10) On May 13, 2010, Ilmar Soot, M.D., evaluated Employee for an employer’s medical evaluation (EME) and diagnosed carpal tunnel syndrome and tendinitis of the elbow and shoulder.  Dr. Soot opined Employee’s neck pain was most likely due to preexisting spondylosis, the work injury caused a temporary aggravation of the elbow and shoulder but noted that diagnostics did not reveal a level of injury that would explain the magnitude of complaints, and limitations exhibited by Employee were non-anatomic and unrelated to the work injury.  Dr. Soot also opined the work injury was no longer the substantial cause of Employee’s complaints as of April 7, 2010, when 
Dr. Kornmesser recommended a PPI rating.  Dr. Soot found Employee to be medically stable with no measurable impairment.  (EME Report, Dr. Soot, May 13, 2010).
11) On June 8, 2010, Employer controverted all benefits based on Dr. Soot’s EME report.  (Controversion, June 8, 2010).
12) On July 15, 2010, Employee filed a WCC for benefits, including medical costs.  (WCC, 
July 15, 2010).
13) On July 29, 2010, on referral from Dr. Kornmesser, Michel L. Gevaert, M.D., evaluated Employee for a PPI rating.  He diagnosed trauma to the elbow, subjective shoulder pain, subjective neck pain, nonphysiologic severely restricted range of motion in shoulder and nonphysiologic severely restricted range of motion in the cervical area, posterior interosseous syndrome - status post release, unexplained weakness in asymptomatic left hand and altered pain perception.  Right shoulder examination revealed no gross abnormalities.  Dr. Gevaert stated, “This is by far the worst range of motion I have seen in my life.”  However, Dr. Gevaert noted Employee exhibited significant pain behavior and found Employee’s severely restricted range of motion was not congruent with the MRI findings and Employee’s history.  Giving Employee the benefit of the doubt, Dr. Gevaert assessed a one percent PPI rating and opined Employee could perform light-duty work.  (PPI Evaluation, Dr. Gevaert, July 29, 2010).
14) On August 16, 2010, Employer answered Employee’s claim, denying the claimed benefits.  (Answer, August 16, 2010).
15) On September 13, 2010, Dr. Kornmesser reviewed Dr. Soot’s EME report and concurred with its conclusions.  (Response from Dr. Kornmesser, September 13, 2010).
16) On September 21, 2010, Kim Wright, M.D., evaluated Employee’s right shoulder.  (Chart Note, Dr. Wright, September 21, 2010).
17) On September 23, 2010, an MRI of Employee’s right shoulder found the glenoid labrum slightly limited without benefit of arthrographic contrast, but also found a “possible” tear of the glenoid labrum.  (MRI, Christopher Kottra, M.D., September 23, 2010).
18) On October 25, 2010, on referral from Dr. Wright, Brian Carino, M.D., performed an orthopedic evaluation of Employee and recommend physical therapy and possibly an arthroscopic right shoulder labral repair.  (Chart Note, Dr. Carino, October 25, 2010).
19) In June 2011, after the parties had already orally agreed to a second independent medical evaluation (SIME), Dr. Carino reviewed Dr. Soot’s EME report and concurred with its conclusion.  (Response from Dr. Carino, April 11, 2011).
20) On June 2, 2011, Northern Investigative Associates (NIA), conducted sub rosa surveillance of Employee.  NIA video recorded Employee working on his motorcycle and otherwise using his right upper extremity and right shoulder normally and without significant restriction or limitation.  (NIA Report, June 18, 2011).
21) On June 24, 2011, Erin Newton, P.T., opined Employee’s complaints were consistent with a labral tear.  She noted there can be a “direct correlation” between biceps damage and a labral tear.  (Note, Erin Newton, June 24, 2011).
22) On July 8, 2011, Dr. Soot issued an addendum to his EME report, opining after reviewing films from the shoulder MRA and MRI, it remained his opinion the work injury was not “the substantial cause” of Employee’s shoulder complaints.  (EME Addendum, Dr. Soot, July 8, 2011).
23) On October 12, 2011, orthopedic surgeon James F. Scoggin, M.D., evaluated Employee for an SIME.  Dr. Scoggin diagnosed right shoulder superior labral tear, right elbow lateral epicondylitis, and radial tunnel syndrome.  He interpreted both the September 2009 MRA and September 2010 MRI as revealing a probable labral tear.  He opined Employee did not sustain a neck injury and the work injury was not the substantial cause of Employee’s carpal tunnel syndrome.  Dr. Scoggin recommended an arthroscopic labral repair followed by physical therapy.  (SIME Report, Dr. Scoggin, October 12, 2011).
24) On December 5, 2011, Dr. Kottra issued an addendum MRI report clarifying his opinion and stating the 2010 MRI only shows a “possible but not definite” glenoid labrum tear, which was not present on the MRI arthrogram of September 30, 2009.  Dr. Kottra noted the definitive non-invasive test for evaluating the glenoid labrum is an MRI arthrogram, which was negative for a tear post-injury in September 2009.  (MRI Addendum, Dr. Kottra, December 5, 2011).
25) On December 14, 2011, Dr. Soot issued another addendum to his EME report. He noted the mechanism of injury, as initially reported by Employee, is not one likely to cause an anterior labrum tear.  He opined if there had been a traumatic anterior labral tear from an external rotation injury, “I believe it would, in all probability, result in significant inflammatory change around the anterior capsule and would show more than a possible labral defect. There is no indication of a Hill-Sachs lesion in the shoulder to substantiate a significant external rotation injury.”  (EME Addendum, Dr. Soot, December 14, 2011).
26) On March 23, 2012, the parties filed a compromise and release agreement (C&R), resolving all issues except future medical benefits.  The parties agreed to a written record hearing on the issue of future medical benefits.  (C&R, March 23, 2012).
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute…

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

A finding reasonable persons would find employment was a cause of the Employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  Id. at 534.  

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

An injured worker is entitled to a prospective determination of whether the injury is compensable, regardless of any pending claim for medical care or other benefits.  Summers v. Korobkin Constr., 814 P.2d 1369 (Alaska 1991).

“Process of recovery” language allows the board to authorize continuing care beyond two years after date of injury and does not preclude an award for purely palliative care where evidence establishes such care promotes an employee’s recovery from individual attacks caused by chronic condition.  Municipality of Anchorage, v. Carter, 818 P.2d 661, 665-66 (Alaska 1991).   However, such language also means the board may disallow a claimant’s claim for continuing care if it does not promote recovery from the original injury or aid in an employee’s chronic condition.  In Carter, the Court held the Act does not require the board to provide “continuing or palliative care in every instance.  Rather, the statute grants the board discretion to award such ‘indicated’ care ‘as the process of recovery may require.’”  Id. at 664.

AS 23.30.120 Presumptions 

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter; …

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any compensation claim under the workers’ compensation statute.  Id. (emphasis omitted).  The presumption application involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his injury and employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  For injuries occurring after the Act’s 2005 amendments, if the employee establishes the link, the presumption may be overcome at the second stage when the employer presents substantial evidence which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150 at 7 (March 25, 2011).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility of the parties and witnesses is not examined at the second stage.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  
If the board finds the employer’s evidence is sufficient, the presumption of compensability drops out and the employee must prove his case by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150 at 8 (March 25, 2011).  This means the employee must “induce a belief” in the fact finders’ minds the facts being asserted are probably true.  See Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  In the third step, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

ANALYSIS

Is Employee entitled to continuing medical treatment for his right shoulder?

The presumption of compensability applies to this issue.  Physical therapist Erin Newton opined Employee’s complaints were consistent with a labral tear.  She noted there can be a “direct correlation” between biceps damage and a labral tear.  SIME physician Dr. Scoggin opined Employee’s shoulder problems were caused by the work injury.  This evidence is sufficient to raise the presumption of compensability with regard to Employee’s claim for continuing medical treatment for his right shoulder.

Once the presumption is raised, Employer must rebut the presumption Employee is entitled to continuing medical treatment for his right shoulder with substantial evidence, which is viewed in isolation and without a determination of credibility.  Employer relies on the opinions of EME physician Dr. Soot and Employee’s treating physicians Dr. Kornmesser and Dr. Carino, who opined the work injury was not the substantial cause of Employee’s need for labrum repair or other further treatment.  The opinions of Drs. Soot, Kornmesser, and Carino are substantial evidence rebutting the presumption Employee’s continuing need for medical treatment for his right shoulder is compensable.

Once Employer rebuts the presumption of compensability, Employee must prove his claim by a preponderance of the evidence.  Employee is unable to meet this burden.  Dr. Soot’s report offers the most thorough and detailed analysis regarding whether Employee’s work injury is the substantial cause of his continuing need for medical treatment for his right shoulder.  Employee’s treating physicians Dr. Kornmesser and Carino concurred with Dr. Soot’s report, corroborating Dr. Soot’s opinion.  Dr. Soot’s report is given the most weight.

Although Employee’s physical therapist Erin Newton opined Employee’s shoulder problems were consistent with a labral tear caused by the work injury, a labral tear did not show up on the September 2009 MRA.  Dr. Scoggins interpreted both the September 2009 MRA and the September 2010 MRI as revealing a probable labral tear.  However, Dr. Kottra, the radiologist who conducted the September 2010 shoulder MRI, issued an addendum report clarifying his opinion and stating even the 2010 MRI shows only a “possible but not definite” glenoid labrum tear, which was not present on the MRA of September 30, 2009.  Dr. Kottra notes the definitive non-invasive test for evaluating the glenoid labrum is an MRI arthrogram; the test which was negative for a tear post-injury in September 2009.

The evidence as a whole does not support Employee’s work injury is the substantial cause of his need for continuing medical treatment.   The preponderance of evidence demonstrates although Employee’s work injury required some past medical treatment, Employee’s current need for medical treatment is unrelated to the July 30, 2009 work injury.  Here, based on Drs. Soot, Kornmesser, and Carino’s persuasive opinions, Employee’s work related injury resolved by April 7, 2010, when Dr. Kornmesser found Employee to be medically stable and recommended a PPI rating.  Employee’s work injury is not the substantial cause of Employee’s need for medical treatment after April 7, 2010, for his right shoulder complaints and symptoms.  Employee’s claim for continuing right shoulder medical benefits will be denied.

CONCLUSIONS OF LAW

Employee’s need for continuing right shoulder medical treatment did not arise out of or in the course of employment with Employer.
ORDER

Employee’s claim for continuing right shoulder medical benefits is denied.

Dated in Anchorage, Alaska on April 6, 2012.
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Don Gray, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRISTIAN VAZQUEZ employee / applicant v. ALASKA PACIFIC ENVIRONMENTAL SERVICES employer; ALASKA NATIONAL INSURANCE CO., insurer/defendants; Case No. 200912372; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on April 6, 2012.
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