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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CYNTHIA FOSHE,  

                                                  Employee, 

                                                   v. 

TOK CLINIC, LLC,

                                                  Employer,

                                                   and 

HELMSMAN MANAGEMENT SERVICE/

LIBERTY NORTHWEST,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201017736
AWCB Decision No.  12-0071
Filed with AWCB Fairbanks, Alaska

on April 9th, 2012


Tok Clinic (Employer) and Helmsman Management Service’s (Insurer)
 December 28, 2011 Petition to Strike Second Independent Medical Evaluation (SIME) Records #0239-0370 and 0409-0453; Cynthia Foshe’s (Employee) February 17, 2012 Petition objecting to the selection of Dr. Lipon as the SIME physician and for modification of Foshe v. Tok Clinic, AWCB Decision No. 11-0158 (Foshe I); and Employee’s March 7, 2012 Petition to Strike SIME Records #0458-0589 were heard on March 15, 2012, in Fairbanks, Alaska.  The hearing proceeded with a two-member panel, a quorum under AS 23.30.005(f).  Attorney Michael Jensen appeared telephonically and represented Employee.  Attorney Nora Barlow appeared telephonically and 

represented Employer and Insurer.    There were no witnesses.  The record closed at the conclusion of the hearing, on March 15, 2012.


ISSUES

Employee contends Foshe I should be modified because an SIME should not have been ordered. Specifically, Employee contends because Lawrence Feltman, M.D., owner of the Tok Clinic, opined Employee’s work for Employer is the substantial cause of her need for medical treatment, no medical dispute exists warranting an SIME.  Employee contends Employer did not agree to the scheduling of an employer’s medical examination (EME) with John Ballard, M.D., and therefore the EME is inadmissible.  Excluding the EME, no medical opinion exists in the record stating Employee’s need for medical treatment is not work related.

Employer and Insurer contend Employee has failed to demonstrate a change of conditions or mistake of fact, and is thus not entitled to modification of Foshe I.  Employer and Insurer further contend the board did not grant Employee’s November 9, 2011 petition for reconsideration and Employee merely seeks to relitigate her petition for reconsideration in her February 17, 2012 petition for modification.

1) Shall Foshe I be modified?

Employee contends the board designee failed to confirm Dr. Lipon is truly independent before assigning him as the SIME physician, as required by 8 AAC 45.092(e)(1)-(6), and therefore Dr. Lipon is inappropriate to perform the SIME.

Employer contends Employee’s petition objecting to the selection of Dr. Lipon should be denied as there is no evidence Dr. Lipon is not impartial.  Employer contends the board designee went “above and beyond” what was required of her to ensure the SIME physician was free of conflicts before scheduling the SIME appointment.

2) Did the board designee follow the requirements of 8 AAC 45.082(e)(1)-(6) in selecting Dr. Lipon as the SIME?

Employee contends it is unreasonable to require her to travel from her home in Tok to Bellevue, Washington to attend the SIME appointment with Dr. Lipon, as her treating physician Stephen Wahl, M.D. has provided travel restrictions related to Employee’s medical condition.  Employee further contends because Dr. Lipon is licensed in Alaska, he should travel to Alaska to evaluate Employee.

Employer and Insurer contend Employee should have informed the board she had travel restrictions prior to the assignment of Dr. Lipon as the SIME physician.  Employer and Insurer further contend Employee has demonstrated she is able to drive from Tok to Anchorage, as she attended her deposition in Anchorage in January 2012 and Dr. Eule’s deposition in Anchorage in February 2012.

3) Shall Employee be required to travel to Bellevue, Washington to attend the SIME appointment with Dr. Lipon?

Employee contends Foshe I requires the SIME be conducted by a physician specializing in orthopedic surgery, and because Dr. Lipon is a doctor of osteopathic medicine, he is an inappropriate selection to conduct the SIME.

Employer and Insurer contend Employee’s objection to Dr. Lipon on the basis of his specialty is a “desperate attempt to exclude [him],” as Dr. Lipon has specialized in orthopedic surgery since his appointment to the SIME panel.

4) Is Dr. Lipon a physician of the appropriate specialty to perform the SIME in this case?

Employee contends SIME records #0238-0370 and #0409-0453 should be forwarded to the SIME physician.  Employee contends the medical articles attached to letters signed by Employee’s treating physicians are referenced in those letters and relied upon by Employee’s physicians, and it “wouldn’t make sense” to exclude the articles from the letters. 

Employer and Insurer contend the “check-the-box” physician letters and attached medical articles should be stricken as they are not medical records and would not be helpful to the SIME physician in rendering his opinion in this case.

5) Shall SIME records #0239-0370 and #0409-0453 (physicians’ statements and accompanying medical articles) be forwarded to the SIME physician for review?

Employee contends the transcript of Employee’s January 20, 2012 deposition should not be forwarded to the SIME physician for review in preparation of his report, as a deposition transcript is not a “medical record” under 8 AAC 45.092(h)(1), but rather a litigation tool.  Employee further contends Employer and Insurer may present Employee’s deposition transcript to the SIME physician at his deposition should they wish to depose him.

Employer and Insurer contend Employee’s deposition transcript may not be a medical record under the regulation, but it nevertheless would be helpful to the SIME in conducting his evaluation and forming his opinion in this case, and should therefore be forwarded to the SIME physician for review.

6) Shall SIME records #00458-00589 (Employee’s January 20, 2012 deposition transcript) be forwarded to the SIME physician for review?


FINDINGS OF FACT

A review of the available record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On November 23, 2010, Employee reported “severe aggravation to [her] back due to extended periods of computer work” while working for Employer as a billing specialist.  (Report of Occupational Injury or Illness, November 23, 2010).

2) On January 7, 2011, Employee saw James Eule, M.D. for lumbar pain.  After reviewing imaging studies, Dr. Eule diagnosed unstable spondylolisthesis at L3-4 and stenosis at L4-5 bilaterally and L5-S1 on the right side.  (Dr. Eule report, January 7, 2011).

3) On January 10, 2011, Dr. Eule performed a spinal fusion at L3-L4 and surgical decompression at L4-5 bilaterally and L5-S1 on the right side.  (Dr. Eule operative report, January 10, 2011).

4) On January 16, 2011, Dr. Eule opined:

The fact that [Employee] has had no prior injury or problem with her back and the episode occurred at work we would have to conclude that her employment was the substantial factor in her injury and resulting in the need for surgery. (Dr. Eule report, January 16, 2011).

5) On February 23, 2011, John Ballard, M.D., performed an EME.  Dr. Ballard diagnosed spondylolisthesis at L3-L4, with left-sided herniated nucleus pulposus, lumbar spinal stenosis L4-L5 bilaterally and right L5-S1, and multilevel lumbar spondylosis.  He opined:

The mechanism of injury does not support the diagnoses and need for medical treatment.  The majority of the findings on the MRI are of a degenerative nature, particularly the unstable spondylolisthesis and the stenosis.  These findings are secondary to longstanding degenerative processes.  Likewise, the disc herniation is secondary to weakening of the annulus, which allowed the disc to herniate.  The purported mechanism of having to sit for long periods of time is not going to be an acute injury nor is it an accumulative injury and it is not a substantial factor in causing the claimant’s low back symptoms.  The only possible work-related condition would be the disc herniation, but the type of injury that would cause and be responsible for a disc herniation would be a significant amount of lifting or bending with an acute onset of leg symptoms, which was not the case…. The work exposure of November 12, 2010 is not the substantial cause of the claimant’s lumbar condition nor is it the substantial cause of her need for treatment.  The substantial cause is her longstanding degenerative arthritis at multiple levels of her lumbar spine with resultant spinal stenosis.  The disc herniation is a natural progression of the degeneration and weakening of the annulus.  (Dr. Ballard’s EME Report, February 23, 2011).

6) On March 28, 2011, Lawrence Feltman, M.D., owner of the Tok Clinic, Employer in this case, opined:

In regards to patient, Cindy Foshe; the substantial cause of her symptoms necessitating spinal fusion surgery was the years of sitting due to her job stressing her lower back.  The constant sitting position, required of her, created the changes in her lumbar spine.  (Dr. Feltman letter, March 28, 2011).

7) On October 26, 2011, Foshe v. Tok Clinic, AWCB Decision No. 11-0158 (Foshe I) issued, granting Employer and Insurer’s October 6, 2011 Petition to continue the hearing set for November 17, 2011 and for an SIME.  (Foshe I).
8) Foshe I ordered an SIME physician specializing in orthopedic surgery.  (Foshe I).
9) On November 14, 2011, Employee filed a Petition for Reconsideration and/or Modification of Foshe I.  (Employer’s Petition for Reconsideration and/or Modification, November 9, 2011).

10) The board did not act on Employee’s Petition for Reconsideration, and pursuant to AS 44.62.540, reconsideration of Foshe I was denied as a matter of law.  (Record).

11) On December 27, 2011, Employee filed supplemental medical records #0239-0370, letters signed by Employee’s various medical providers, attached to copies of articles taken from various medical journals.  (Affidavit of Service of Supplemental Medical Records, December 22, 2011).

12) On December 29, 2011, Employee submitted proposed questions for the SIME physician by letter to the board.  Included in the letter was the following:

… In drafting your letter to the SIME physician Mrs. Foshe requests you have the SIME physician and/or the employer confirm that the SIME physician has not performed prior medical evaluations in the past year paid directly or indirectly by the employer.  You should also confirm that he or she has not in the past five years performed any evaluations with the EIME physician John Ballard, M.D. or any physician associated with Dr. Ballard.  Also, please confirm that he or she has not performed evaluations in the past year, for any group, agency, company that has employed Dr. Ballard.  This will ensure that the SIME physician has no conflict and his or her evaluation is “truly independent.”  Mrs. Foshe reserves his (sic) right to object to this SIME taking place if the SIME physician and/or employer reveal a potential conflict.

(M. Jensen letter to Hearing Officer R. Vollmer, December 29, 2011 (citations omitted)).

13) On January 3, 2012, Employer and Insurer filed a Petition to Strike SIME Records #239-370, contending articles from various medical journals were not medical records and were thus inappropriate to forward to the SIME physician.  (Employer’s Petition to Strike SIME Records, December 28, 2011).

14) On January 17, 2012, Employee filed supplemental medical records #0409-0453, which consisted of a letter from Employee’s physician Dr. Feltman attached to additional articles from various medical journals.  (Affidavit of Service of Supplemental Medical Records, January 12, 2012).

15) On January 20, 2012 Employer and Insurer took Employee’s deposition in Anchorage.  (Deposition of Employee, January 20, 2012).

16) On February 15, 2012, Board Designee Melody Kokrine wrote a letter to Dr. Lipon, whom the division had selected as the SIME physician in this case.  The letter read in part:

It is important the SIME is truly independent, and neither you nor anyone with whom you practice, now or in the past, has treated or examined CYNTHIA A. FOSHE.  It is also important for the parties to know if you have performed any evaluations on behalf of the employer during the previous 12 months.  Therefore, before acting on this SIME, please review your records to make sure there is no conflict of interest or any reason why you should not perform the SIME.  If you find any association between you, your partners, and this case, or the parties of this case, or believe there is any conflict of interest which would affect your independence, please contact me before preparing for this SIME.

(M. Kokrine letter to Dr. Lipon, February 15, 2012).

17) On February 17, 2012, Employee’s attorney wrote to the Tok Clinic, notifying Employee’s physician an SIME had been scheduled in Washington for March 3, 2012, and inquiring about Employee’s potential travel restrictions.  (M. Jensen letter to Tok Clinic, February 17, 2012).

18) On February 21, 2012, Stephen Wahl, M.D., of the Tok Clinic, responded to Employee’s attorney’s letter, opining Employee could fly non-stop for more than 3.5 hours, but would not be able to sit continuously for the entire flight.  He recommended maximum continuous sitting of 60 minutes and stated employee would need to walk periodically throughout the flight.  Given Employee’s lifting restrictions of less than 20 pounds, Dr. Wahl recommended Employee’s husband accompany her to Washington and stated Employee should fly in first-class seating to allow her additional space and lumbar support.  Finally, Dr. Wahl opined Employee was capable of driving from Tok to Anchorage before flying to Washington but recommended a night’s stay in Anchorage to rest after driving and then again after returning from Washington to Anchorage before driving home to Tok.  (Dr. Wahl hand-written notes, February 21, 2012).

19) On February 21, 2012, Employee filed a Petition objecting to the selection of Dr. Lipon as the SIME physician and for modification of Foshe I.  (Petition, February 17, 2012).

20) On February 28, 2012, Board Designee Sue Reishus-O’Brien submitted a memorandum to Board Designee Melody Kokrine concerning the “SIME Conflict Process:”

You had asked me questions regarding the SIME process pertaining to conflicts.

The first thing I do is look at my list of SIME physicians that are available for the requested specialty and see if they have been noted in the past as having a conflict with a potential adjuster.  Most conflict information is taken from the informational update they provide to us (which is also in your SIME physician binder).  Others are from notes developed over time by Lynda and me.  If so, they are skipped over.

I then look to see who is next on the list and I call to schedule the SIME appointment with that physician.  Before scheduling, I ask the physician/office manager if there are any conflicts.  I provide the name of the claimant, the employer, the adjuster, as well as any prior physicians’ names.  That’s one reason why I have been asking for the full names of the physicians and their location of practice since some physicians have offices in Alaska and some have worked with others in the past.

When a physician/office manager says that they have worked for or had a relationship with any of the parties, I let them know there is a conflict and go to the next physician.  Office managers that aren’t sure will sometime ask for an email with the names of the parties.  Others will jot them down and then call back after discussing it with the physician.

There is nothing in writing (except for a very rare email when they request the names in writing to an email).  I discussed this with Lynda, who said that some of the physicians aren’t very good at returning emails and waiting for a letter takes too much time.  I can definitely attest to that.  Some physicians only work a few days of the week so just making contact with some is difficult.

Please let me know if you have additional questions.

(S. Reishus-O’Brien Memorandum to M. Kokrine, February 28, 2012).

21) On March 7, 2012, Employer and Insurer filed a copy of Employee’s January 20, 2012 deposition transcript, identified as supplemental medical records #00458-00589.  (Affidavit of Service of Supplemental Medical Records, March 5, 2012).

22) On March 7, 2012, Employee filed a Petition to Strike SIME Records #0458-0589, contending it is inappropriate to forward a copy of Employee’s deposition to the SIME physician.  (Petition to Strike SIME Records, March 7, 2012).

23) Employer and Insurer clarified in their hearing brief that, in addition to #0239-0370, which were the subject of Employer and Insurer’s December 28, 2011 Petition, they sought to have SIME Records #0409-0453 stricken.  (Employer and Insurer’s Hearing Brief, March 7, 2012).

24) In her March 7, 2012 hearing brief, Employee relied upon the July 15, 2002 deposition of Dr. Lipon in an unrelated case.  An excerpt reads:

Q.
… You were – you’re a doctor of osteopathic medicine.  What – could you explain the difference between osteopathic medicine and orthopedic medicine?

A.
Yes.  The similarity is that the M.D.’s are trained, as the osteopaths are, in general medicine with things like surgery and orthopedics, urology, obstetrics, general internal medicine.  And as I said, I’ve – you know, I’ve worked with many M.D.’s over the years, I teach at the University of Washington, I’ve been doing that for the last couple of years, which is an M.D. school.  The difference is that the M.D.’s are not instructed in the manipulation of the spine, or extremities, as the osteopaths are.  So I think that the only difference is that – is that the M.D.’s not – would be considered deficient in manipulation, but otherwise I think they’re equal to the D.O.’s.

Q.
And you stated you were certified as an orthopedic surgeon by the American Board of Osteopathic Medicine.

A.
That’s correct.

Q.
Is that different from the American Board of Orthopedic Surgeons?

A.
Yes, we have our own separate board.

Q.
And is there any limitations on your practice versus – in comparison to an orthopedic surgeon?

A.
Not at all.  As a matter of fact, I have been chairman of the Department of Orthopedics at Northwest Hospital, where I was the only D.O. orthopod of about 15 orthopedic surgeons and several hand surgeons, all the rest were M.D.’s.  And I was the chairman for two years there.  So there’s no difference and no bias that I’m aware of.

…

Q.
… And if you find any association between you, your partners, and this case, or believe there is a conflict of interest which would affect your independence, please contact me before preparing this SIME.  Did you carefully read that sentence?

A.
Sure.

Q.
And at that time did you think, well, I’ve done this prior case with Fremont and possibly other cases with Cambridge?

A.
No, I didn’t think of that because it really wouldn’t be pertinent.  I would have no conflict.

Q.
Do you feel that there’s an appearance of conflict?

A.
Not at all.

Q.
And why is that?

A.
There is no conflict.  I give my opinions based on the records that are available, my training, experience, and judgment, and each case is unique in to itself.  I had no connection with Mr. Soplanda; there’s no reason to feel that there would be any conflict or bias.

Q.
Do you have any partners or associates?

A.
No.

Q.
And you’re still currently practice – licensed to practice in Alaska?

A.
I am.

(Telephonic Deposition of Dr. Lipon, Soplanda v. F.R. Bell & Assoc., AWCB Case No. 200022153, at 21-22, 31, July 15, 2002, Ex. F to Employee’s March 7, 2012 Hearing Brief).

25) Dr. Lipon is listed on the board’s SIME list as a specialist in orthopedic surgery.  (Alaska Workers’ Compensation Division Bulletin No. 11-07, December 12, 2011).

26) Dr. Lipon has served as the SIME providing expert opinions on orthopedic issues in 33 cases before the board in the last three years.  (Alaska Worker’s Compensation Division records).

27) There is no evidence in the board’s file Employer opposed scheduling the February 23, 2011 EME with Dr. Ballard. (Record).

28) There is no evidence in the board’s file of actual conflict between Employer and Insurer.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter….

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  
AS 23.30.095.  Medical treatments, services, and examinations.

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. . . .

…
(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

AS 23.30.108.  Prehearings on discovery matters…

(c) …The board shall uphold the designee’s decision except when the Board’s designee’s determination is an abuse of discretion.

AS 23.30.110.  Procedure on claims.

…
(b) Within 10 days after a claim is filed the board, in accordance with its regulations, shall notify the employer and any other person, other than the claimant, whom the board considers an interested party that a claim has been filed. The notice may be served personally upon the employer or other person, or sent by registered mail.

(c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. After completion of the hearing the board shall close the hearing record. If a settlement agreement is reached by the parties less than 14 days before the hearing, the parties shall appear at the time of the scheduled hearing to state the terms of the settlement agreement. Within 30 days after the hearing record closes, the board shall file its decision. If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied.

…
(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

(h) The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section. However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year time period specified in (c) of this section continues to run again from the date of the board’s notice to the employee of the board’s granting of the continuance and of its effect. If the employee fails to again request a hearing before the conclusion of the two-year time period in (c) of this section, the claim is denied.

AS 23.30.130. Modification of Awards.

(a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175 , a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110 . Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

AS 23.30.135.  Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155.  Payment of compensation.

. . .


(h) The board may upon its own initiative at any time in a case . . . where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 44.62.540. Reconsideration.

(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party. To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision. The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent. If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied….

8 AAC 45.092.  Selection of an independent medical examiner.

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095 (k), the board or its designee may select a physician in accordance with the parties’ agreement. If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation. The board or its designee will consider these factors in the following order in selecting the physician:

(1) the nature and extent of the employee’s injuries; 

(2) the physician’s specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the employee; 

(4) the physician’s experience in treating injured workers in this state or another state; 

(5) the physician’s impartiality; and 

(6) the proximity of the physician to the employee’s geographic location. 

(f) If the board or its designee determines that the list of independent medical examiners does not include an impartial physician with the specialty, qualifications, and experience to examine the employee, the board or its designee will notify the employee and employer that a physician not named on the list will be selected to perform the examination. The notice will state the board’s preferred physician’s specialty to examine the employee. Within 10 days after notice by the board or its designee, the employer and employee may each submit the names, addresses, and curriculum vitae of no more than three physicians. If both the employee and the employer recommend the same physician, that physician will be selected to perform the examination. If no names are recommended by the employer or employee or if the employee and employer do not recommend the same physician, the board or its designee will select a physician, but the selection need not be from the recommendations by the employee or employer.

…

(h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers’ depositions, regarding the employee in the party’s possession, put the copies in chronological order by date of treatment with the initial report on top and the most recent report at the end, number the copies consecutively, and put the copies in two separate binders; 

(2) the party making the copies to serve the two binders of medical records upon the opposing party together with an affidavit verifying that the binders contain copies of all the medical reports relating to the employee in the party’s possession; 

(3) the party served with the binders to review the copies of the medical records to determine if the binders contain copies of all the employee’s medical records in that party’s possession. The party served with the binders must file the two binders with the board within 10 days of receipt and, if the binders are 

(A) complete, the party served with the binders must file the two sets of binders upon the board together with an affidavit verifying that the binders contain copies of all the employee’s medical records in the party’s possession; or 

(B) incomplete, the party served with the binders must file the two binders upon the board together with two supplemental binders with copies of the medical records in that party’s possession that were missing from the binders and an affidavit verifying that the binders contain copies of all medical records in the party’s possession. The copies of the medical records in the supplemental binders must be placed in chronological order by date of treatment and numbered consecutively. The party must also serve the party who prepared the first set of binders with a copy of the supplemental binder together with an affidavit verifying that the binder is identical to the supplemental binders filed with the board; 

(4) the party, who receives additional medical records after the two binders have been prepared and filed with the board, to make three copies of the additional medical records, put the copies in three separate binders in chronological order by date of treatment, and number the copies consecutively. The party must file two of the additional binders with the board within seven days after receiving the medical records. The party must serve one of the additional binders on the opposing party, together with an affidavit stating the binder is identical to the binders filed with the board, within seven days after receiving the medical records. . . .

In Seley v. Pacific Log & Lumber, Ltd., AWCB Decision No. 07-0033 (February 23, 2007), evidence of an actual conflict existed between the employer and insurer.  Counsel for the employer and insurer withdrew, and a new law firm entered its appearance on behalf of the insurer.  The employer represented itself.  The employee petitioned the board for an order finding the right to an EME under AS 23.30.095(e) is held by the employer alone.  Finding “the facts and circumstances of this case are unique and unlike any ever presented to us in the past,” the board held “the insurer, contrary to the decision of the employer, does not have the right to request the employee to submit to a medical exam under AS 23.30.095(e).”  Seley, at 20, 22.

The board reiterated the Seley holding in Stroup v, Central Peninsula General Hospital, AWCB Decision No. 11-0159 (November 3, 2011).  However, in that case, the panel distinguished Seley, finding no evidence any dispute existed between the employer and insurer, and therefore the insurer was entitled to schedule an EME under AS 23.30.095(e).  Stroup, at 23-24.
AS 23.30.108(c) applies to a Board designee decision pertaining to an SIME.  Stephen Olafson v. State of Alaska, AWCB Decision No. 06-0301, 4-5 (November 9, 2006), citing Keith v. Norton Sound Health Corp., AWCB Decision No. 03-0175 (July 28, 2003).

“The scope of review for an agency’s application of its own regulations…is limited to whether the agency’s decision was arbitrary, unreasonable, or an abuse of discretion.”  AT&T Alascom v. Orchitt, 161 P.3d 1232, 1246 (Alaska 2007), citing J.L. Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960 (Alaska 1998).

Although no definition of “abuse of discretion” appears in the Alaska Workers’ Compensation Act, it has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failure to apply controlling law or regulation, or failure to exercise sound, reasonable and legal discretion.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1013 (footnote omitted); Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 and accompanying test (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).

“The purpose of 8 AAC 45.092 is to ensure SIMEs are conducted by physicians who are independent, and that the evaluations are conducted in a manner to ensure its independence.”  Gamez v. United Parcel Service, AWCB Decision No. 05-0289 (November 8, 2005).

The SIME physician is obligated to provide, to the best of his or her ability and knowledge, a thorough, professional, informed and impartial evaluation of the examinee and a similarly thorough, professional, impartial, informed and timely report to the Board.  The SIME physician has a duty to perform his or her quasi-official function as an appointed expert impartially, and that duty requires pre-appointment disclosure of conflicts of interest to the appointing authority.  Once an SIME physician is appointed, he is obliged and presumed to be impartial.  Stephen Olafson v. State of Alaska, AWCAC Decision No. 061 at 19-21 (October 25, 2007)(citing ATT Alaskacom v. Orchitt, 161 P.3d 1232, 1246 (Alaska 2007).

8 AAC 45.092(e) requires the Board or its designee to consider the impartiality of the physician prior to appointment.   Id. at 21.  “In order for the Board designee or Board to ‘consider’ the physician’s impartiality, the physician must first disclose those relationships that could result in reasonable questioning of impartiality to the Board or its designee.”  Id. at 22.   That disclosure should be in writing to avoid disputes.  The Board or its designee, by merely instructing the physician to disclose any conflicts of interest, “effectively allows the physician to decide whether or not he is impartial in each case, which does not satisfy the regulatory requirement that the Board, or its designee, consider the physician’s impartiality ‘in selecting the physician.’  The Board, or its designee, may not abrogate its responsibility to consider the listed factors to the judgment of the subject of that consideration after the appointment is made.”  Id. at 22.  An expert’s assurance he believes he can be impartial, while important, is not a substitute for the proper execution of the regulation.  Id. at 33.

Existence of a potential conflict triggers the obligation to disclose, but only actual partiality is disqualifying.  Actual partisan interest in the outcome of the case, or actual conflict of interest between the physician’s duty to the Board and the physician’s personal or financial interest, may require the designee, “on consideration of the case, the other factors, and the significance of the interest involved,” to select another physician than the Board or designee might otherwise have selected.  “The possibility that impartiality may be questioned is not sufficient to disqualify the physician from selection; however, it is sufficient to require disclosure to the selecting authority, who may then determine if there is an actual partisan interest in the outcome or conflict between the duty to the Board and the physician’s personal or financial interests.”  Id. at 24, 27.  The SIME physician shall not be held to the heightened standard of impartiality required of a judge, as the SIME physician is not a trier of fact or adjudicator and because the parties may challenge the SIME physician’s biases at hearing.  Id. at 26.

A Board designee’s inquiry to a prospective SIME physician to disclose all matters in which a party, or, in the case of an employer, its adjusters, five years or more previously is overbroad for the board’s purposes.  Id. at 29.  The board designee is entitled to know of any employment or contractual relationships with a party in which the physician has some current financial interest or residual financial interest.  When considering residual interests, the designee must examine whether the interest is insignificant, whether the interest does not differ from that of a large class of persons, or whether the SIME physician’s report would have an insignificant or conjectural effect on the matter.  Id.  “Assuming the physician has no current or residual financial or personal interest in a party, the focus should be on whether, if appointed, the physician will be required to act on a matter (in which he was previously involved while employed by, or contracted to, a party that is now pending before the Board.”  Id. at 29-30.

In Wilson v. Eastside Carpet Co., AWCB Decision No. 09-0029 (February 10, 2009), the panel addressed the definition of “medical records” as it appears in 8 AAC 45.092(h):

Cognizant of our authority “to formulate [our] policy [and] interpret [our] regulations,” and in order to clarify our policy, we conclude that “medical records,” as that term is intended under 8 AAC 45.092(h), are those records maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.  We include in the definition of “medical records” the reports of physicians prepared at the employer’s direction in accordance with AS 23.30.095(e).

Wilson, at 7 (citation omitted).  Using the definition it developed, the panel held a letter written solely by the employee to his treating physician was not a “medical record” under 8 AAC 45.092(h) and was not appropriate to include in the records sent to the SIME physician.  Id.

Deposition transcripts are considered “litigation tools,” and are rarely submitted to the SIME physician for review.  See, e.g., Larson v. Bek of Alaska, AWCB Decision No. 05-0081 (March 17, 2005); Groom v. State of Alaska, AWCB Decision No. 02-0168 (August 29, 2009).  However, in certain circumstances where prior sworn testimony of an employee would assist the SIME in rendering his opinion on issues in dispute, the employee’s deposition transcript may be forwarded to the SIME physician.  See, e.g., Groom; Davis v. Prescott Equipment Co., Inc., AWCB Decision No. 01-0045 (March 8, 2001); Gurnett v. Millennium Hotel, AWCB Decision No. 07-0007 (January 4, 2007).

8 AAC 45.150. Rehearings and modification of board orders. 

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. 
(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. 

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence. 

ANALYSIS

1) Shall Foshe I be modified?

A party may seek modification of a board decision by filing a petition alleging a change of conditions or a mistake of fact.  The petition must set out specifically and in detail the factual circumstances supporting the allegation of change in condition or mistake of fact.  A bare allegation of change of conditions or mistake of fact without specification of details is insufficient to warrant modification.  

Here, Employee has failed to demonstrate either a change in conditions or a mistake of fact.  Employee instead argues an SIME should not have been ordered because “as confirmed by the Board,” a conflict exists between Employer and Insurer in this case, making Dr. Ballard’s EME an impermissible evaluation under AS 23.30.095(e) and thus inadmissible.  This is the same argument Employee presented in support of its November 9, 2011 petition for reconsideration.  The panel reviewed Employee’s petition for reconsideration and declined to act.  Reconsideration is thus considered denied by operation of law.  Employee may not relitigate her petition for reconsideration.  Because Employee has not demonstrated a change in conditions or mistake of fact, her petition for modification will be denied.  

Nevertheless, the board on its own motion may modify its decision within one year for any reason.  The panel will therefore address Employee’s arguments on modification.

Employee cites Seley and Stroup for the proposition the right to have an employee evaluated by an independent physician is “reserved to employers alone,” and when a conflict exists between an employer and the insurer “the insurer’s right to stand in the shoes of the employer for purposes of [EMEs] falls away.”  The panel recognizes and affirms this general principle.  However, Seley is distinguishable from the present case, as in that case there was evidence of an actual conflict between the employer and insurer.  In Seley, the employee was severely injured while working for his father’s lumber company.  At some point, employee’s father and the insurer disagreed about the appropriateness of the proposed retraining plan.  The employer then sent a letter to the insurer questioning “the insurer’s desire to reach a fair resolution of the issues” and advising “the insurer that the employer felt the insurer was remiss in fulfilling its obligations as the carrier.”  Counsel for the employer and insurer then withdrew and a new law firm entered its appearance on behalf of the insurer only.  The employee’s father represented the employer.  From then forward the employee refused to attend any EMEs scheduled by the insurer, and petitioned the board for an order declaring the right to an EME is held by the employer alone.  Seley, at 9-15.

In Stroup, a potential conflict between the employer and insurer was raised early in the case, and counsel for the employer and insurer filed an amended entry of appearance clarifying she represented the insurer only.  Roughly one month later a new law firm entered its appearance on behalf of both the employer and insurer.  Finding any potential conflict had effectively been resolved by the time the firm entered its appearance, the panel held the insurer had not impermissibly scheduled an EME.  

Unlike in Seley, there is no evidence of actual conflict between Employer and Insurer in this case, and Employer and Insurer continue to be represented by the same attorney.  Employer has not notified Insurer of any conflict, nor did Employer at any time oppose the scheduling of the EME with Dr. Ballard.  Contrary to Employee’s assertion in her hearing brief, Foshe I did not find a conflict exists between Employer and Insurer.  The sole evidence Employee cites of conflict between Employer and Insurer is Dr. Feltman’s March 28, 2011 opinion Employee’s work is the substantial cause of her need for medical treatment for her spine condition.  While this medical opinion may be contrary to Dr. Ballard’s, unlike in Seley, there is no evidence in the record Employer objected to the scheduling of the EME.  In fact, Dr. Feltman submitted his opinion a full month after Dr. Ballard’s February 23, 2011 EME report.  Employee has not demonstrated an actual conflict exists between Employer and Insurer in this case, and Dr. Ballard’s EME report will not be excluded.  Given the clear dispute between Dr. Ballard and Employee’s treating physicians, an SIME is appropriate to aid the board in determining whether sitting for long periods at work for Employer is the substantial cause of Employee’s disability and need for medical treatment.

Employee has presented no evidence of a change of condition or mistake of fact, and therefore its February 27, 2012 Petition for Modification will be denied.  Further, the board declines to modify Foshe I on its own motion, as there is no evidence of actual conflict between Employer and Insurer, and ordering an SIME based on the medical dispute between Employee’s treating physicians and EME Dr. Ballard was proper.  Foshe I will not be modified.

2) Did the board designee follow the requirements of 8 AAC 45.082(e)(1)-(6) in selecting Dr. Lipon as the SIME?

The law requires the board or its designee to determine a physician’s suitability to perform a SIME under AS 23.30.095(k) by considering, in the order listed, the six factors set out at 8 AAC 45.092(e).  Olafson, at 21.  Prior to selection, the designee must consider a proposed physician’s ability to be impartial.  Id.  In order for the designee to ‘consider’ the physician’s impartiality, the physician must first disclose to the board any relationships which could result in reasonable questioning of impartiality.  Id. at 22.  This disclosure must be made prior to appointment of the SIME physician. Id. at 19, 21.  

While there is no evidence in the file of what occurred in this specific case, there is no reason to doubt the board designee followed the standard conflicts procedure, as outlined in her February 28, 2012 internal memo.  It is reasonable to assume the board designee first examined the list of SIME physicians specializing in orthopedic surgery to determine whether they have been noted in the past as having a conflict with a specific adjuster.  Those with an identified conflict would have been disregarded.  The designee would then have considered the next physician on the list, in this case Dr. Lipon, and contacted his office.  Before scheduling the appointment, the designee would have provided the name of the claimant, employer, adjuster, and prior treating physicians and ask the physician or office manager if the physician had any conflicts.  If the physician or office manager notified the designee the physician had worked for or had a relationship with any of the disclosed parties, the designee would identify the conflict and contact the next physician of the appropriate specialty on the SIME list.  There is no evidence Dr. Lipon or anyone at his office identified a potential conflict in this case at the time the designee contacted his office to schedule the SIME appointment.  
Contrary to Employee’s assertion, the designee in this case did not allow Dr. Lipon alone to decide after the fact what constitutes a conflict of interest, but proactively followed a standardized process to avoid selecting a SIME physician who may be partial to one party.  In fact, the designee’s stated procedure exceeds the requirements under Olafson.  Olafson requires the designee to consider the nature and significance of an identified conflict once it has been raised before disqualifying a potential SIME physician in a particular case.  As stated in the designee’s memo, when even a potential conflict is identified, she moves to the next SIME physician of the appropriate specialty on the list.  

The board designee followed the requirements of 8 AAC 45.092(h) and Olafson in selecting Dr. Lipon as the SIME.  Employee’s petition objecting to Dr. Lipon performing the SIME on grounds of partiality will be denied.

3) Shall Employee be required to travel to Bellevue, Washington to attend the SIME appointment with Dr. Lipon?

Employee contends her spine condition limits her ability to travel from her home in Tok to Bellevue, Washington for her appointment with Dr. Lipon.  She presents travel restrictions prepared by Dr. Wahl as evidence she is unable to drive from Tok to Anchorage and then fly from Anchorage to Seattle.  However, Dr. Wahl’s recommendations do not prohibit travel to Seattle.  Dr. Wahl’s September 21, 2011 recommendation restricts continuous sitting for greater than 60 minutes.  He elaborated on this restriction in his February 21, 2012 letter, stating Employee could fly non-stop for more than 3.5 hours, but would not be able to sit continuously for the entire flight.  Finally, Dr. Wahl opined Employee was capable of driving from Tok to Anchorage before flying to Washington but recommended a night’s stay in Anchorage to rest after driving and then again after returning from Seattle to Anchorage before driving home to Tok.  

Based on Dr. Wahl’s recommendations, Employee is able to travel to Bellevue for the SIME with Dr. Lipon.  However, she should be granted a night’s stay in Anchorage before flying to Seattle and upon returning to Anchorage before driving to Tok.  Further, Employee’s husband (or other suitable adult) should be allowed to accompany her to carry her luggage and provide assistance, given her lifting restrictions.  Finally, Employee should fly first-class to provide ample leg room and space to adjust positions throughout the flight to Seattle.

4) Is Dr. Lipon a physician of the appropriate specialty to perform the SIME in this case?

Foshe I ordered an SIME with a physician specializing in orthopedic surgery.  Employee contends Dr. Lipon is inappropriate to serve as the SIME in this case because he is an osteopath, rather than an M.D. specializing in orthopedic surgery.  However, in his July 15, 2002 deposition taken in Soplanda, relied upon by Employee in this case, Dr. Lipon explains in detail the similarities and differences between osteopathic medicine and orthopedic medicine.  According to Dr. Lipon, the two disciplines are identical except that osteopaths also perform spinal manipulations.  Dr. Lipon was certified in orthopedic surgery by the American Board of Osteopathic Medicine.  He clarified he had no limitations on his practice in comparison to orthopedic surgeons certified by the American Board of Orthopedic Surgeons.  Further, Dr. Lipon lists his specialty as orthopedic surgery on the Division’s SIME list, and he has served as the SIME in 33 board cases involving orthopedic issues in the last three years.  Dr. Lipon is an appropriate physician of the appropriate specialty to conduct the SIME in this case.

5) Shall SIME records #0239-0370 and #0409-0453 (physicians’ statements and accompanying medical articles) be forwarded to the SIME physician for review?

Employer contends medical articles attached to simple “check-the-box” responses from Employee’s physicians do not constitute “medical records” under 8 AAC 45.092(h) and would not be helpful to the SIME physician in rendering his opinion.

As defined in Wilson, “medical records” as used in 8 AAC 45.092(h) are “those records maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.”  Letters signed by Employee’s treating physicians, even if they are only “check-the-box” answers with the physicians’ signatures, fit this definition.  Unlike in Wilson, the letters signed by Employee’s treating physicians are not solely generated by the employee or employee’s counsel.  Employee’s treating physicians certified by their signatures they reviewed the medical records referenced in the letters and deliberately stated their opinions based on their medical expertise for the purpose of diagnosing or treating Employee’s spine condition.  While their opinions are certainly brief, they are nonetheless medical opinions.
The SIME physician, and later the board, may grant less weight to the cursory medical opinions of Employee’s treating physicians and accompanying journal articles.  However, failing to provide the articles along with the physicians’ statements which comment on them renders the physicians’ opinions meaningless.  Employer’s petition to strike records #0239-0370 and #0409-0453 will be denied.

6) Shall SIME records #0458-0589 (Employee’s January 20, 2012 deposition transcript) be forwarded to the SIME physician for review?

Employer concedes Employee’s deposition transcript is not a “medical record” under 8 AAC 45 092(h), but contends it would nonetheless be helpful to the SIME in rendering his opinion.  Specifically, Employer contends Employee’s detailed recitation of her work conditions and environment will be helpful to the SIME physician in determining whether Employee’s long hours sitting at work are the substantial cause of her current need for medical treatment.

Deposition transcripts are litigation tools, not medical records, and are rarely submitted to SIME physicians.  Groom, at 13; Larson, at 3.  Employer cites three cases in which employees’ deposition transcripts were included in the records sent to the SIME physician.  Those cases are distinguishable from the present case.  In Gurnett, the employee was working at a motel at the time a murder occurred in the parking lot.  The employee held one victim in his arms as he died and administered CPR to the other victim.  The employee alleged he suffered severe psychological trauma as a result of the event.  Given the “very unique set of circumstances,” the panel held Employee’s deposition transcript would be helpful to the psychiatric SIME in determining whether the traumatic event at work was a causative factor in the employee’s current need for treatment.  Gurnett, at 14-15.

In Groom, the panel made specific findings the employee had misrepresented his work conditions to his treating physicians.  The panel noted because the employee was not credible, the SIME physician could not rely on any assertions the employee would make at the SIME concerning his work.  In that case, the employee’s sworn deposition testimony was “the best evidence available concerning the nature and conditions of the employee’s work,” and the panel found including it with the medical records to the SIME physician was appropriate.  Groom, at 12.  Similarly, in Davis, the panel found inconsistencies in the employee’s reporting of his symptoms and history, and therefore allowed his deposition testimony to be forwarded to the SIME physician.  Davis, at 7.

This case does not rise to level of uniqueness  found in Gurnett, and unlike in that case, here Employee’s psychological responses and subjective feelings in reaction to the work event are not particularly relevant.  This case involves the simple question to an orthopedist whether the work conditions are the substantial cause of Employee’s current need for medical treatment for her spine condition.  

Further, the panel notes the board alone, not the SIME physician, has the authority to determine witness credibility.  Here, unlike in Groom and Davis, there is no reason on the present record to doubt Employee will provide a credible and accurate recitation of her medical history and work conditions to the SIME physician.  Her deposition transcript has little probative value and is potentially highly prejudicial if submitted to the SIME physician before he prepares his report.  As noted in Larson, Employer and Insurer may always depose the SIME physician and present Employee’s deposition transcript to the SIME physician for comment at that time.  Employee’s petition to strike Employee’s deposition transcript from the SIME records will be granted.
CONCLUSIONS OF LAW

1) Foshe I will not be modified.
2) The board designee followed the requirements of 8 AAC 45.082(e)(1)-(6) in selecting Dr. Lipon as the SIME.

3) Employee will be required to travel to Bellevue, Washington to attend the SIME appointment with Dr. Lipon.

4) Dr. Lipon is a physician of the appropriate specialty to perform the SIME in this case.

5) SIME records #0239-0370 and #0409-0453 (physicians’ statements and accompanying medical articles) will be forwarded to the SIME physician for review.
6) SIME records #0458-0589 (Employee’s January 20, 2012 deposition transcript) will not be forwarded to the SIME physician for review.

ORDER

1) Employee’s February 17, 2012 Objection to Selection of Dr. Lipon as the SIME physician and for Modification is DENIED.

2) Employer’s December 28, 2011 Petition to Strike SIME Records #0239-0370 and #0409-0453 (medical articles) is DENIED.

3) Employee’s March 7, 2012 Petition to Strike SIME Records #00458-00589 (Employee’s January 20, 2012 deposition transcript) is GRANTED.

4) Worker’s compensation officer Melody Kokrine is directed to contact Dr. Lipon’s office to schedule the next available appointment to conduct an SIME in this case.  She is further directed to prepare the medical record in accordance with this decision to be forwarded to Dr. Lipon prior to the appointment.

5) Employee is ordered to attend the SIME appointment with Dr. Lipon in Bellevue, Washington.  Consistent with Dr. Wahl’s recommended travel restrictions, Employer shall provide hotel accommodations for Employee in Anchorage for one night before Employee flies to Seattle and one night after she returns to Anchorage before driving back to Tok.  Employer shall pay costs for Employee’s husband, or other suitable adult, to accompany Employee to Seattle.  Employer shall pay airfare for first-class travel from Anchorage to Seattle.


Dated at Fairbanks, Alaska on April 9th, 2012.





ALASKA WORKERS’ COMPENSATION BOARD
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Amanda Eklund,






Designated Chair
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Zeb Woodman, Member

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CYNTHIA FOSHE, employee/respondent v. TOK CLINIC, LLC, employer; HELMSMAN MANAGEMENT SERVICE/LIBERTY NORTHWEST, insurer/petitioners; Case No. 201017736; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on April 9th, 2012.



/s/

  

                   

Diahann Caulineau-Kraft

Office Assistant II
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� Employers and insurers are typically referred to collectively as “Employer” in board decisions.  However, given the unique facts of the present case, Employer and Insurer are independently identified for clarity’s sake.
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