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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GARY R. ZIMMERMAN, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

AURORA WELL SERVICE, LLC,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200609840
AWCB Decision No. 12-0074 

Filed with AWCB Anchorage, Alaska

on April 16, 2012


Gary R. Zimmerman’s petition to strike a portion of the Second Independent Medical Evaluation (SIME) binders was heard February 29, 2012.  Attorney Chancy Croft appeared and represented Mr. Zimmerman.  Attorney Shelby Davison appeared and represented the employer, Aurora Well Service, LLC (Aurora).  The record closed after deliberation on March 16, 2012.
ISSUE
Aurora contends the board designee abused his discretion in striking a report by Dr. Charles Brooks, an expert in an earlier civil case, from the binder of medical records to be sent to the SIME physicians in this case.  Mr. Zimmerman contends the board designee correctly applied the law and properly excluded Dr. Brooks’s report.  

Did the board designee abuse his discretion in striking Dr. Brooks’s report from the SIME binders?

FINDINGS OF FACT
The following facts are based on the evidence in the record on March 16, 2012, and are limited to those necessary to resolve the issue presented.  The following facts and factual conclusions are established by a preponderance of the evidence:

1) On December 30, 2002, Mr. Zimmerman was arrested and his hands were cuffed behind his back.  Mr. Zimmerman testified the manner in which he was cuffed caused injury to his shoulders.  (Zimmerman v. State of Alaska, et al., Case No. 3KN-04-253 CI, transcript of October 24, 2006 proceedings, Zimmerman’s direct examination).

2) Mr. Zimmerman filed a lawsuit against the State and the arresting trooper.  In connection with that lawsuit, Mr. Zimmerman was examined by Dr. Charles N. Brooks, M.D., a medical expert for the State.  (Brooks Report, April 29, 2005).  

3) Dr. Brooks’s report includes a review of Mr. Zimmerman’s medical history and opinions as to Mr. Zimmerman’s credibility, as well as causation, impairment/disability, and medical stability.  (Brooks Report).  

4) On June 24, 2006, Mr. Zimmerman was injured in the course of his employment with Aurora when he was hit in the head by a “very heavy” circulating hose while working on the North Slope.  (Report of Injury; Providence ER Note, June 24, 2006).

5) On October 4, 2010, Mr. Zimmerman filed a claim for temporary total disability, medical costs, permanent partial impairment, and attorney fees and costs on the basis of his head injury.  (Claim).  

6) At a prehearing conference on February 1, 2011, Mr. Zimmerman amended his claim to include permanent total disability (PTD).  (Prehearing Conference Summary, February 1, 2011).  

7) On October 6, 2011, Zimmerman v. Aurora Well Service, AWCB Decision No. 11-0150 (Zimmerman I) was issued.  It concluded that medical records relating to Mr. Zimmerman’s neck, lower back, and shoulders would be relevant to his PTD claim and ordered him to sign a release for those records.  It also concluded an SIME was warranted and ordered that a prehearing be held to establish the deadlines and procedures.  (Zimmerman I).  

8) At the December 15, 2011 prehearing conference, the board designee set procedures and deadlines for the SIME, including preparation of binders of medical records to be sent to the SIME physicians.  (Prehearing Conference Summary, December 15, 2011).  

9) On January 19, 2012, Aurora served a binder of medical records on Mr. Zimmerman in accordance with the December 15, 2012 prehearing conference summary.  (Affidavit of Service, January 19, 2012).  Included in the binders was Dr. Brooks’s 2005 report. (SIME binders, pages 0236-0348).  

10) On January 20, 2012, Mr. Zimmerman filed a petition to strike Dr. Brooks’s report from the SIME binders.  (Petition, January 19, 2012).  

11) The SIME binders submitted by the parties consist of 1,079 pages, exclusive of Dr. Brooks’s report.  Of those 1,079 pages, 388 are medical reports dated before the June 24, 2006 injury, many of which concern Mr. Zimmerman’s neck, lower back, and shoulders.  (SIME binders).  

12) At a prehearing held February 1, 2012, the board designee directed the parties to file memoranda in support of their positions regarding Mr. Zimmerman’s petition to strike Dr. Brooks’s report.  (Prehearing Conference Summary, February 1, 2012).  

13) In his brief, Mr. Zimmerman pointed out that Dr. Brooks’s report was prepared in connection with the civil case regarding his shoulder injuries during the 2002 arrest, and argued that it was not relevant to his current injury.  (Zimmerman Brief, February 8, 2012).  

14) In its brief, Aurora argued that Dr. Brooks’s report was a medical record which by regulation must be included in the SIME binders, that Zimmerman I determined the information was relevant, and that the report includes a detailed medical history that would assist the SIME physicians.  (Employer’s Brief, February 10, 2012).  

15) On February 13, 2012, the board designee issued his decision striking Dr. Brooks’s report.  (Written Decision, February 13, 2012).  In the decision, the designee noted that “Dr. Brooks’s report may or may not be relevant at any future hearing,” but Aurora “has not shown, as least for purposes of inclusion in the SIME binder, that Dr. Brooks’s report is relevant to our claim . . . .”  (Id.)  

16) On February 14 2012, Aurora filed a petition seeking review of the board designee’s decision on Dr. Brooks’s report.  (Petition, February 14, 2012).  

PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  

It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.095. Medical treatments, services, and examinations.
. . . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. 
. . . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

8 AAC 45.092. Selection of an independent medical examiner

. . . .

(h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers' depositions, regarding the employee in the party's possession, put the copies in chronological order by date of treatment with the initial report on top and the most recent report at the end, number the copies consecutively, and put the copies in two separate binders; 

. . . .

(j) After a party receives an examiner's report, communication with the examiner is limited as follows and must be in accord with this subsection. If a party wants the opportunity to 

(1) submit interrogatories or depose the examiner, the party must 

(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner's report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and 

(B) initially pay the examiner's charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party; 

(2) communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same time the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or 

(3) question the examiner at a hearing, the party must initially pay the examiner's fee for testifying; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the board will, in its discretion, award the examiner's fee as costs to the prevailing party. 

The Alaska Workers’ Compensation Appeals Commission (Commission) noted that the purpose of ordering an SIME is to assist the Board.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008).  

Although the Act and the regulations both use the term “medical records,” neither provides a definition.  However, the board has addressed the meaning of the term in the context of SIME binders:

[W]e conclude that “medical records,” as that term is intended under 8 AAC 45.092(h), are those records maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.  We include in the definition of “medical records” the reports of physicians prepared at the employer’s direction in accordance with AS 23.30.095(e).  . . .  We note, however, that while requiring the inclusion of “all medical records, including medical providers’ depositions” in the SIME binder, 8 AAC 45.092(h) does not prohibit the inclusion of “non-medical” records.

Wilson v. Eastside Carpet, Co., AWCB Decision No. 09-0029 (February 10, 2009).  The case also noted that depending on the unique facts of a particular case, and to best ascertain the rights of the parties, it may be appropriate to include non-medical records in the SIME binders when doing so would advance the knowledge of the SIME physician.  Id. at 5.  

AS 23.30.107. Release of Information.  

(a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. 


. . .

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims. Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).   Medical and other releases are important means of doing so.  Under AS 23.30.107(a), an employee must release all evidence “relative” to the injury.  

The legal concept of “relevancy” describes a logical relationship between a fact and a question that must be decided in a case.  The relevancy of a fact is its tendency to establish a material proposition.  Edward W. Cleary, McCormick’s Handbook of the Law of Evidence, (2nd Edition) 1972, sec. 185 at 436.  The Commentary to Alaska Evidence Rule 401 explains:

Relevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand (citations omitted).

To render evidence admissible under the Alaska Evidence Rules, the relevancy relationship need not be strong: “[R]elevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.”  Alaska Evidence Rule 401.
While relevant evidence may be admitted at hearing, there are no practical means to limit fair and liberal discovery to only “relevant” evidence.  Smiley v. Phoenix Logging Co., AWCB Decision No. 94‑0283 (May 11, 1994).  At the discovery stage, a party need not prove a particular release will result in admissible evidence:

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB Decision No. 87‑0249 (July 6, 1987)).  

Based on the policy favoring liberal discovery, “calculated to lead to admissible evidence” means more than a mere possibility, but not necessarily a probability, that the information sought by the release will lead to admissible evidence.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  The proponent of a release must be able to articulate a reasonable nexus between the information sought and evidence relevant to a material issue in the case.  In the Matter of Mendel, 897 P.2d 68, 93 (Alaska 1995).  

In contested PTD cases with a myriad of claimed bodily symptoms, information other than that directly relating to the work injury is generally discoverable.  Arctic Motor Freight, Inc. v. Stover, 471 P.2d 1006, 1009 (Alaska 1977).  
AS 23.30.108.  Prehearings On Discovery Matters; Objections to Requests For Release of Information; Sanctions For Noncompliance.  

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.  (emphasis added).

8 AAC 45.065. Prehearings.  

(a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. . . .  At the prehearing, the board or designee will exercise discretion in making determinations on

. . . .

(15) other matters that may aid in the disposition of the case.

AS 23.30.108(c) gives the board designee authority and responsibility to decide all discovery issues at the prehearing conference level, with the right of both parties to seek Board review. Smith v. CSK Auto, Inc., AWCAC Decision No. 002 (January 27, 2006).

An “abuse of discretion” has been defined to include “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive,” failing to apply controlling law or regulation, or failing to exercise sound, reasonable and legal discretion.  Id. at 1013; Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, n. 13 (Alaska 1999); Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979; Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).  

The Administrative Procedure Act (APA) includes reference to a “substantial evidence” standard when reviewing decisions for abuse of discretion:  

AS 44.62.570. Scope of review.

…

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.  

On appeals to the Alaska Workers’ Compensation Appeals Commission or the courts, decisions reviewing board designee determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570, incorporating the “substantial evidence test.”  Concerned with meeting that standard on appeal, the board also applies a substantial evidence standard when reviewing a board designee’s discovery determination.  Augustyniak v. Safeway Stores, Inc., AWCB No. 06- (April 20, 2006).  When applying a substantial evidence standard, “[the reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978).

AS 23.30.180.  Permanent total disability.  

In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.  

“Total disability” does not necessarily mean a state of abject helplessness.  It means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for then does not exist.  J.B. Warrnack v. Roan, 418 P.2d 986 (Alaska 1966).  An employee is not permanently disabled unless a doctor states that the condition will not improve during the claimant’s lifetime.  Alaska International Constructors v. Kinter, 755 P.2d 1103 (Alaska 1988).  Further, an employee is not entitled to permanent total disability “if there is regularly and continuously available work in the area suited to the claimant’s capabilities.”  Summerville v. Denali Center, 811 P.2d 1047, 1051 (Alaska 1991).    

ANALYSIS
Did the board designee abuse his discretion in striking Dr. Brooks’s report from the SIME Binders?

The board designee’s decision must be upheld unless he failed to apply controlling law or regulation, or failed to exercise sound, reasonable and legal discretion or was arbitrary, capricious, manifestly unreasonable, or had an improper motive.  

Dr. Brooks’s report is not a “medical record” as defined in Wilson.  In that case, “medical records” was interpreted to mean records generated by a medical provider “for the purpose of providing medical diagnosis or treatment on behalf of the patient” i.e. a treating doctor’s records, as well as EIME reports done “in accordance AS 23.30.095(e).”  Dr. Brooks’s did not treat Mr. Zimmerman, and his exam was not done in accordance AS 23.30.095(e).  The exam was not done for a work-related injury, and it was not requested by “the employer” or ordered by the board.  Because Dr. Brooks’s report was not a “medical record” as it has been defined by the board, the board designee did not fail to apply controlling law and regulation in striking the report.

Similarly, Zimmerman I does not require that Dr. Brooks’s report be sent to the SIME physicians.  Zimmerman I addressed a discovery issue.  As noted in the Smiley case, there is no practical way to limit broad and liberal discovery only to admissible evidence.  Zimmerman I’s conclusion that information regarding Mr. Zimmerman’s neck, lower back, and shoulder would be relevant is not a ruling that all such evidence, or any particular piece of evidence, will be relevant, either at a hearing or for an SIME.  Indeed, the board designee noted that Dr. Brooks’s report may be relevant at a hearing.  Zimmerman I was not controlling law that required the board designee to include Dr. Brooks’s report in the SIME binders.  

As Wilson noted, it may be appropriate to include non-medical records in the SIME binders in some cases.  Because neither controlling law nor Zimmerman I required Dr. Brooks’s report to be included in the SIME binders, the question becomes whether the board designee failed to exercise sound discretion or was arbitrary, capricious, manifestly unreasonable, or had an improper motive for excluding the report.  Where controlling law does not require a particular outcome, there is often no “right” answer, and reasonable people can reach different conclusions.  When the record as a whole contains evidence that a reasonable mind might accept as adequate to support the board designee’s decision, the decision must be upheld.

Aurora’s argument that Dr. Brooks’s report includes a detailed review of Mr. Zimmerman’s medical history is not persuasive.  Nearly one-third of the medical records being submitted to the SIME physicians are dated before the June 24, 2006 injury.  The SIME physicians will have many of the underlying records upon which Dr. Brooks relied, and the board designee could have reasonably concluded those records are adequate to give the SIME physicians an understanding of Mr. Zimmerman’s medical history.   

More problematic though, are Dr. Brooks’s opinions as to causation, impairment or disability, and medical stability.  Those terms have specific meanings in workers’ compensation, which may not be the same as in other contexts.  Dr. Brooks’s does not indicate what standards or definitions he used for those terms in reaching his opinions.  Because the standards Dr. Brooks used are unknown, the board designee could reasonably conclude that his report is unlikely to assist the SIME physicians.  Similarly, the board designee could reasonably conclude that the SIME physicians are capable of evaluating Mr. Zimmerman’s medical records for themselves when they examine him.  

The board designee could reasonably have concluded that including Dr. Brooks’s report in the SIME binders would not advance the SIME physicians’ knowledge beyond that already contained in the SIME binders or which the physicians may glean from their examination of Mr. Zimmerman.  The board designee’s decision was not arbitrary, capricious, or manifestly unreasonable, and Aurora does not argue that it was done for an improper purpose.  

The exclusion of Dr. Brooks’s report from the SIME binders will not preclude Aurora from presenting the report to the SIME physicians once the SIME reports have been received.  Parties often take advantage of 8 AAC 45.092(j) to question SIME physicians about non-medical items such as deposition videotapes or transcripts or surveillance videos that were not included in the SIME binders, but which might affect the physician’s opinion.  Aurora has that option as well.

CONCLUSIONS OF LAW
The board designee did not abuse his discretion in striking Dr. Brooks’s report from the SIME binders.  


ORDER
1) Dr. Brooks’s report, (pages numbered 236 -348 of the SIME binders) shall be removed from the SIME binders before submission to the SIME physicians.

Dated at Anchorage, Alaska on April 16, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel,






Designated Chairman






Rick Traini, Member

AMY STEELE, BOARD MEMBER, DISSENTING

This dissent respectfully disagrees with the majority’s analysis, conclusion of law and result in respect to Dr. Brooks’ medical report.  The majority holds the report is not a “medical record,” and consequently the designee did not abuse his discretion in striking Dr. Brooks’ report from the SIME binders.  Because Dr. Brooks’ April 29, 2005 record is clearly a “medical record,” it should not have been stricken from the SIME binders and should be included.

FINDINGS OF FACT

The relevant findings of fact from the majority opinion, as renumbered and edited for brevity by the dissent, and additional factual findings the dissent would make by a preponderance of the evidence include:

1) On or about April 29, 2005, Gary Zimmerman (Employee) was examined by Dr. Brooks, a “doctor of medicine,” “surgeon” and “physician” expert for the State of Alaska in a civil, personal injury matter.  (Brooks report, April 29, 2005, at 1).  

2) Dr. Brooks’ report includes his review of Employee’s medical history and Dr. Brooks’ opinions as to Employee’s credibility, and provides opinions about diagnoses, causation, impairment, disability, treatment and medical stability.  (Id.).  

3) Dr. Brooks’ 113 page report includes, among other things, medical history of “neurological” issues including “blackouts,” which Employee reported began around 1996 and which continued monthly and increased to once or twice a week by 2000, and which included “blindness and loss of consciousness for 3 to 5 minutes.”  (Brooks report at 67).

4) A past history of neurological issues associated with the head is clearly relevant to the current head injury in the instant claim.  (Experience, judgment, observations).

5) Dr. Brooks’ report includes 37 medical diagnoses for Employee.  (Brooks report at 75-78).

6) Dr. Brooks’ report includes treatment recommendations for Employee.  (Id. at 108).

7) Dr. Brooks’ report also refers to Employee’s neck, lower back, and shoulders.  (Id. at 5).

8) EME reports such as the one prepared by Dr. Brooks for Employee’s civil litigation are maintained in the regular course of Dr. Brooks’ business of providing EME evaluations and reports, are generated at his direction, and provide his opinions about Employee’s diagnoses and treatment.  (Experience, judgment, observations).

9) The Alaska State Medical Board has ruled an independent medical evaluation (IME or EME) constitutes the practice of medicine and IME physicians are required to be licensed in the State of Alaska if they perform examinations here.  (Experience, judgment, observations).

10) The SIME binders in this case include 501 pages of medical records, including Dr. Brooks’ report, which the designee removed, dated before Employee’s June 24, 2006 work-related injury subject of this claim (observations).

11) With the possible though unclear exception of an emergency room report from September 30, 2001, none of these 501 pages of medical records appear related to a work-related injury, none were prepared at the direction of any employer under AS 23.30.095(e), but all including Dr. Brooks’ report appear to be of the kind maintained in the regular course of business by a physician or other medical provider, which the provider prepared or caused to be generated for purposes of providing medical diagnosis or treatment on Employee’s behalf.  (Experience, judgment, observations).

12) On June 24, 2006, Employee was injured in the course of his employment with Aurora (Employer) when he was hit in the head by a “very heavy” circulating hose.  (Report of Injury; Providence Emergency Room Note, June 24, 2006).

13) On October 4, 2010, Employee filed a claim for temporary total disability (TTD), medical costs, permanent partial impairment (PPI), and attorney fees and costs on the basis of his head injury.  (Claim).  

14) At prehearing conference on February 1, 2011, Employee amended his claim to include permanent total disability (PTD).  (Prehearing Conference Summary, February 1, 2011).  

15) On October 6, 2011, Zimmerman I concluded medical records relating to Employee’s neck, lower back, and shoulders were relevant to his PTD claim.  (Zimmerman I).  

PRINCIPLES OF LAW

Principles of law germane to this issue, in addition to those cited by the majority opinion, in the dissent’s view, include: The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

The Act defines “physician” as including “doctors of medicine and surgeons.”  
AS 23.30.395(31).

ANALYSIS

The majority reads Wilson far too narrowly.  The issue in Wilson was whether a letter written to the employee’s doctor by the employee, and placed in the employee’s medical file at the provider’s office was a “medical record.”  Wilson held it was not and declined to include it in the SIME binders.  Wilson states:

Cognizant of our authority ‘to formulate [our] policy [and] interpret [our] regulations,’ (footnote omitted) and . . . to clarify our policy, we conclude . . . ‘medical records,’ as that term is intended under  8 AAC 45.092(h), are those records maintained in the regular course of business by a physician or other medical provider which the medical provider has prepared, or which has been generated at the direction of the physician or other medical provider, for the purpose of providing medical diagnosis or treatment on behalf of the patient.  We include in the definition of ‘medical records’ the reports of physicians prepared at the employer’s direction in accordance with AS 23.30.095(e) (emphasis added).  

Wilson at 7.

Contrary to the majority’s opinion, Wilson does not state medical records are limited to only records generated by a “treating doctor” and to those falling under AS 23.30.095(e).  Certainly, the term “medical records” includes those kinds of reports, and Wilson states as much, but “medical records” is not a legal term of art.   Wilson did not address an EME report from a case not arising under the Act, in which a report under AS 23.30.095(e) could never be generated, so it cannot be used to support a decision to exclude one in this case.  It is undisputed Dr. Brooks is a “doctor of medicine,” hence the “M.D.” after his name.  His letterhead shows he is a surgeon and by law he is therefore a “physician.”  AS 23.30.395(31).  The majority and the parties do not dispute this.  Furthermore, Dr. Brooks’ report provides 37 medical diagnoses for Employee and makes a treatment recommendation.  EME doctors typically do this and maintain their EME reports in the normal course of their business of being EME physicians.  The fact the subject EME report was from another case or type of case is irrelevant.  Dr. Brooks’ report contains evidence Zimmerman I already held is relevant to Employee’s claim.  It is just as much a medical record as the other 388 pre-injury records that include information about Employee’s history of black outs and headaches, which also may be relevant to Employee’s head injury and his claim for PTD.  Lastly, 8 AAC 45.092(h)(1) and (2) require each party in preparing SIME records to submit “all” medical records “regarding” and “relating to” the employee in “the party’s possession.”  In it undisputable Dr. Brooks’ EME report from an unrelated incident is a medical record regarding and relating to Employee.

Why, then, should this medical report prepared by a physician and medical doctor specializing in orthopedic surgery, whose report makes diagnoses and a treatment recommendation for Employee, as part of the physician’s regular business as an EME, not be included as a “medical record” in the SIME binders?  Why should a medical record, which Zimmerman I already concluded was relevant to Employee’s pending claim, not be given to the SIME physician for review?  The dissent can think of no reasons other than the majority has simply read Wilson incorrectly and far too narrowly.  Using the majority’s logic, if Employer discovered an EME report from another state, derived from an identical work-related injury, in which Employee had the exact same symptoms and issues he has with respect to his current head injury claim, this obviously important record would be stricken from the SIME binders because it was not created by a treating provider or obtained under “AS 23.30.095(e).”  This makes no sense to the dissent.   For the reasons set forth above, the dissent would conclude the designee abused his discretion in striking the report by failing to follow the law, and the dissent would not strike Dr. Brooks’ report from the SIME binders in Employee’s case, but would order the designee to allow it to be reviewed by the SIME physician.
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Amy Steele, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

Under Monzulla v. Voorhees Concrete Cutting, 254 P.3d 341 (Alaska 2011), a party may seek review of an interlocutory or other non-final Board decision and order.  Within 10 days after service of the Board’s decision and order a party may file with the Alaska Workers’ Compensation Appeals Commission a petition for review of the interlocutory or other non-final Board decision and order.  The commission may or may not accept a petition for review and a timely request for relief from the Alaska Supreme Court may also be required.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GARY R. ZIMMERMAN, employee/applicant, v. AURORA WELL SERVICE LLC, employer, and AMERICAN HOME ASSURANCE CO, insurer,/defendants; ;Case No. 200609840; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 16th day of April 2012.






Sertram Harris, Clerk
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