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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN R. BUTCHER, 

                        Employee, 

                          Applicant

                         v. 

ALASKA PACIFIC POWDER 

COMPANY,

                         Employer,

                          and 

ALASKA INSURANCE

GUARANTY ASSOCIATION,

                          Insurer,

                           Defendants.

	)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  199806694
AWCB Decision No. 12-0075   

Filed with AWCB Anchorage, Alaska

on April 19, 2012


Alaska Pacific Powder Company, and Alaska Insurance Guaranty Association’s (collectively Employer) petition for an order awarding benefits for a hip injury to John R. Butcher (Employee) was heard on March 8, 2012, in Anchorage, Alaska.  Attorney Michael J. Jensen represented Employee and Attorney Robin Gabbert represented Employer.  The record closed at the conclusion of the hearing on March 8, 2012. 


ISSUES
Employer contends it has paid increased medical benefits to and on behalf of Employee for a broken hip from a fall on May 10, 2011, for which a third-party may be liable.  Employer further contends it does not dispute Employee broke his hip within scope of his workers’ compensation claim and it has paid all benefits related to the broken hip to which Employee is entitled.   Employer further contends it has a lien against any third-party recovery for benefits paid for the broken hip, and seeks an assignment of Employee's right to recover damages for the broken hip from any third-party unless Employee commences an action against the third-party within one year from the date of the award of benefits pursuant to AS 23.3.015.  Because Employer has paid benefits voluntarily for the broken hip the automatic assignment under AS 30.015(b) does not apply.  Employer contends an order awarding compensation for the benefits voluntarily paid for the broken hip is appropriate under the Act and does not compromise or prejudice Employee’s right to commence his own action within one year from the date of the order.

Employee does not oppose the order awarding compensation benefits already paid for the broken hip. 

1. Shall Employer’s Petition for an Order awarding compensation benefits to Employee be granted?


FINDINGS OF FACT

A preponderance of the evidence in the record as a whole supports the following facts and factual conclusions:

1) Employee was injured on February 6, 1998, when the vehicle he was driving, in the course and scope of employment, hit a moose.  Employee sustained a severe head injury and is now permanently and totally disabled (Employee’s February 29, 2012 Hearing Brief).

2) Employer has been voluntarily paying Permanent Total Disability (PTD) and medical benefits to and on behalf of Employee (Employer’s March 19, 2012 Hearing Brief).

3) On May 10, 2011, Employee fell and broke his hip walking to the bathroom to shower.   At the time of the fall Employee was being attended by an employee of Complete Home Health Care (April 5, 2012 Compromise & Release).

4) Employee sustained increased medical costs, including additional medical treatment not only for the broken hip but also due to Employee’s set-back in his physical and mental capacities (id.).

5) Employer has paid increased medical costs incurred as a result of the broken hip (Employer’s March 19, 2012 Hearing Brief).

6) Employee has not given notice he has commenced a third-party action (record). 

7) On October 5, 2011, Employer filed a petition for an award of the cost of the increased medical benefits, under AS 23.30.05,  paid to and on behalf of Employer, incurred as a consequence of Employee’s fall and broken hip (record).

PRINCIPLES OF LAW

AS 23.30.005. Alaska Workers' Compensation Board.

… 

 (h) The department shall adopt rules for all panels, and procedures for the periodic selection, retention, and removal of both rehabilitation specialists and physicians under AS 23.30.041 and 23.30.095, and shall adopt regulations to carry out the provisions of this chapter. The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided by the commissioner or a hearing officer designated to represent the commissioner rather than a panel. If a procedural, discovery, or stipulated matter is heard and decided by the commissioner or a hearing officer designated to represent the commissioner, the action taken is considered the action of the full board on that aspect of the claim. Process and procedure under this chapter shall be as summary and simple as possible. The department, the board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. The superior court, on application of the department, the board or any members of it, shall enforce the attendance and testimony of witnesses and the production and examination of books, papers, and records. 

AS 23.30.015.  Compensation Where Third Persons Are Liable.

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person. 

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award. 

(c) Payment of compensation into the second-injury fund as a result of death operates as an assignment to the employer of all rights of the representative of the deceased to recover damages from the third person. 

(d) An employer under an assignment may either institute proceedings for the recovery of damages or may compromise with a third person, either without or after instituting an action. 

(e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows: 

(1) the employer shall retain an amount equal to 

(A) the expenses incurred by the employer with respect to the action or compromise, including a reasonable attorney fee determined by the board; 

(B) the cost of all benefits actually furnished by the employer under this chapter; 

(C) all amounts paid as compensation and second-injury fund payments, and if the employer is self-insured or uninsured, all service fees paid under AS 23.05.067; 

(D) the present value of all amounts payable later as compensation, computed from a schedule prepared by the board, and the present value of the cost of all benefits to be furnished later under AS 23.30.095 as estimated by the board; the amounts so computed and estimated shall be retained by the employer as a trust fund to pay compensation and the cost of benefits as they become due and to pay any finally remaining excess sum to the person entitled to compensation or to the representative; and 

(2) the employer shall pay any excess to the person entitled to compensation or to the representative of that person. 

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. 

…
(i) If the employer is insured and the carrier has assumed the payment of compensation, the carrier shall be subrogated to all the rights of the employer. 

(j) Notice of the commencement of an action against a third party shall be given to the division and to all interested parties within 30 days.

Employee’s acceptance of compensation under an “award" acts as an assignment to Employer of his rights to pursue a third-party unless Employee files an action against the third-party within one year of the award.  An “award” of benefits Employer previously paid voluntarily may be issued for the purpose of allowing Employer to obtain an assignment for Section .015 purposes.  See also, Collier v. Fluor Daniel Alaska, Inc., AWCB Decision No. 91-0010 (January 16, 1991); Nguyen v. Unisea, Inc., AWCB Decision No. 94-0068 (March 20 4, 1994); and Leavitt v.  Alaska Petroleum Contractors Inc., AWCB Decision No. 01-0070 (April 13, 2001).  

Such awards recognize compensation voluntarily paid under an “acceptance” are deemed “awarded.”  Thus, such orders put Employer's right to reimbursement beyond question.

AS 23.30.050.  Employer’s liability despite negligence of a third party.

The liability of an employer for medical treatment is not affected by the fact that the employee was injured through the fault or negligence of a third party not in the same employ, until notice of election to sue has been given as required by AS 23.30.015(a) or suit has been brought against the third party without giving notice. The employer has, however, a cause of action against the third party to recover any amounts paid by the employer for the medical treatment in like manner as provided in AS 23.30.015(b).

ANALYSIS

Employee has been permanently and totally disabled as a result of a work related injury in 1998 and Employer has voluntarily paid benefits to and on behalf of Employee.   On May 10, 2011,   Employee was injured when he fell at his home while supervised by an employee of Complete Home Health Care.  Employee broke his hip in the fall and has suffered a set-back in his medical condition as a result.  Employer has sustained an increase in medical costs resulting from the broken hip, including Employee’s set-back in his physical and mental condition.   Employer accepted the new injury as compensable and voluntarily paid to or on behalf of Employee the increase in benefits for his medical treatment.   The documentary evidence and testimony support a finding that Employee's new injury is compensable and a third-party may be liable for some or all of the increase in medical costs associated with an increase in Employee’s medical problems.  Therefore, Employer is entitled, under AS 23.30.015 and AS 23.30.050, to an order awarding additional medical benefits, to Employee.

CONCLUSIONS OF LAW
Employer’s Petition for an Order awarding compensation benefits to Employee is granted.


ORDER
1. Employer shall pay Employee all compensation benefits which he is due, including medical, relating to the injury on May 10, 2011.   Employer may offset the increased medical costs incurred and paid prior to this decision and order in relation to this claim. 

2. Employer may offset from any third-party benefit received all benefits to which it is entitled as a result of Employee’s fall on May 10, 2011, under AS 23.30.015(c).

Dated at Anchorage, Alaska on April 19 , 2012.
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Janet Waldron, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN R. BUTCHER employee / applicant; v. ALASKA PACIFIC POWDER COMPANY, employer; ALASKA INSURNACE GUARANTY ASSN, insurer/defendants; Case No. 199806694; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 19th day of April, 2012.
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