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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARJORIE C. TIEDJE, 

                         Employee, 

                           Applicant

                          v. 

STATE OF ALASKA, DEPARTMENT

OF LABOR & WORKFORCE

DEVELOPMENT (Self-Insured)

                           Employer,

                              Defendant

                                                                                
	)

)

)

)

)
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)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  200806680
AWCB Decision No. 12- 0078 

Filed with AWCB Anchorage, Alaska

on April 25, 2012


Marjorie C. Tiedje’s (Employee) petition for a Second Independent Medical Evaluation (SIME) was heard on February 29, 2012, in Anchorage, Alaska.  Attorney Robert Rehbock represented Employee.  Assistant Attorney General Patricia Huna represented State of Alaska, Department of Labor & Workforce Development (Employer).  The record closed at the conclusion of the hearing on February 29, 2012.


ISSUES
Employee contends she is entitled to an SIME as a result of several injuries sustained during her employment with Employer.  Employee further contends her several work injuries – 1995, 2003, 2008, and 2012 -- should be consolidated for adjudication.   Originally Employer contended Employee could not ask for an SIME prior to filing a workers’ compensation claim (WCC).  At hearing Employer withdrew that contention since a WCC has been filed.   However, Employer contends an SIME is premature.  Employer further contends an SIME is not needed at present because Employer has paid all temporary total disability, temporary partial disability and medical benefits to Employee.  Employer contends it has only controverted future medical benefits and permanent partial impairment benefits (PPI).  At hearing, Employer stipulated to consolidation of the 1995, 2003, 2008, and 2012 dates of injury.  

1) Shall Employee’s 1995, 2003, 2008, and 2012 dates of injury be consolidated for adjudication?

2) Shall an SIME be ordered?


FINDINGS OF FACT 

1. On September 8, 1995, Employee reported an injury to her right arm from repetitive keyboarding and requested an ergonomic work station (Employee’s hearing brief; record).

2. On September 11, 1995, Employee saw Mark Bilan, D.C., at Ireland Clinic of Chiropractic for treatment of right forearm pain, low back pain, and acute right lower cervical pain (September 11, 1995, chiropractic record). 

3. On September 26, 1995, Employee saw Robert W. Lipke, M.D., whose impression was tendinitis, dorsal aspect of the hand.  He recommended a protective Benik splint, oral anti-inflammatories and light duty (September 25, 1995, Lipke chart note).

4. On September 26, 1995, Dr. Lipke released Employee to regular work with no restrictions (September 26, 1995, Physician’s Report).

5. On February 9, 1996, Employee again saw Dr. Lipke who recommended an ergonometic evaluation of her work station (February 9, 1996, Physician’s Report).

6. On June 27, 1996, Employee saw Bruce J. Kiessling, M.D., who noted Employee reported upper neck and lower back pain since August 1995.  He also noted mild facet sclerosis without disc disease.  She was advised to take Naprosyn and was referred to Susie Pettis for home instruction (June 27, 1996, Kiessling chart note).

7. On August 30, 1996, Employee saw Dr. Lipke for neck pain.  He noted her ergonomic work station had improved things.  He recommended additional physical therapy because it seemed to help Employee (August 30, 1996, Lipke chart note).

8. On October 10, 1997, Employee again saw Dr. Lipke who diagnosed early lateral epicondylitis on the left arm. She should do no lifting in the pronated extended position.  A protective elbow Bennett splint was provided along with intermittent use of anti-inflammatories (October 10, 1997, Lipke chart note).

9. On August 29, 2003, Employee saw Eric H, Miknich, M.D., for pain in her neck and upper right shoulder from sitting at the computer for long periods.  His assessment was cervical strain/lumbosacral strain.  She was given Vioxx and a prescription for a workplace evaluation.  She was released to regular work (August 29, 2003, Miknich chart note).

10. On November 25, 2003, Katy Kerris M.S.O.T., provided an ergonomic evaluation and recommendations for improvement of Employee’s workstation (November 25, 2003, Kerris report).

11. On April 30, 2008, Employee reported a pinched nerve in neck affecting her left arm, shoulder and hand from cradling the telephone at work (May 7, 2009 Report of Injury). 

12. On May 6, 2008, Employee began treatment with Matthew K. Huettl, D.C., who released her to modified work with no cradling of the telephone (May 6, 2008, Physician’s Report). 

13. On May 14, 2008, Employee had an MRI of the cervical spine, which showed moderate central canal stenosis at C5-6 and C6-7, very mild left neural foraminal encroachment at C6-7 secondary to disc disease and spurring, and straightening of the alignment of the cervical spine (May 14, 2008, MRI report).

14. On May 15, 2008, Employee saw Michel L. Gevaert, M.D., on referral from Dr. Huettl,   for  electrodiagnostic testing.  His impression was a normal electromyographic study with no evidence of carpal tunnel syndrome or radiculopathy.  He recommended a Medrol Dosepak and Flexeril along with continued chiropractic treatment (May 15, 2008, Gevaert report).

15. On July 15, 2008, Dr. Huettl indicated Employee, while not yet medically stable, would not be permanently precluded from her usual work as a result of the work injury (July 15, 2008, Physician’s Report). 

16. On August 1, 2008, Employee saw Linda Holmes, ANP, at Dr. Gevaert’s office, regarding a referral to physical therapy.  Employee was given a prescription for physical therapy and for a refill of Flexeril and ibuprofen 600 mg.   Ms. Holmes’ impression was cervical pain (August 1, 2008, chart note). 

17. On September 29, 2008, Employee was evaluated by Shauna Boquist, P.T., on referral from Ms. Holmes.  Employee was working full-time and her desk station was being set up ergonomically (September 29, 2008, Physical Therapy Evaluation).

18. On November 7, 2008, Employee saw Ms. Holmes for complaints of pain in her neck and shoulder which Employee attributed to holding the phone at work.  Her impression was cervical pain and she recommended Employee continue with physical therapy.  Ms. Holmes noted Employee had an EMG (electromyography) with Dr. Gevaert which was normal.  Employee was continuing to work full-time, albeit with some ergonomic modifications at work (November 7, 2008, chart note). 

19. On January 30, 2009, Employee saw Ms. Holmes and reported her symptoms were a bit worse and both hands still get cold.  Ms. Holmes recommended another round of physical therapy for Employee.  Her impression was cervical pain with left arm pain (January 30, 2009, chart note). 

20. On May 12, 2009, Employee saw Ms. Holmes who reported Employee finished her last course of physical therapy with no change in her symptoms and still had numbness in her second and third digit (May 12, 2009, chart note). 

21. On November 19, 2009, Employee again saw Ms. Holmes with complaints her chair at work was not correct and it was causing an increase in pain.  She also reported to Ms. Holmes she needed to have bilateral total knee replacements but this was not work related.  Ms. Holmes offered Employee additional physical therapy which Employee stated had helped in the past.  Ms. Holmes also recommended the work station be reevaluated (November 19, 2009, chart note).

22. On February 4, 2010, Employee saw Dr. Miknich with complaints of bilateral elbow pain which had started two months earlier.  Employee reported doing a lot of typing.  Her work station was evaluated ergonomically but she wondered if it had been set up correctly.  His diagnosis was bilateral lateral epicondylitis and he recommended an increase in her Relafen, avoidance of repetitive use of hands, and a prescription for an elbow splint.  He referred her to physical therapy (February 4, 2010, Miknich chart note).

23. On June 30, 2010, Employee saw Ms. Holmes for increasing pain.  She was given a prescription for Lidoderm patches.  Employee was advised against using marijuana for pain management (June 30, 2010, chart note).

24. On December 8, 2010, Dr. Huettl, in a “To Whom It May Concern” note, recommended breast reduction for the upper back pain.  The reduction was likely to reduce her current and future back problems (December 8, 2010, letter).

25. In December 2010, Dr. Huettl commenced a five month course of treatment for Employee’s neck and arm pain (December 15, 2010, Physician’s Report).

26. On February 23, 2011, Employee saw Shawna H. Wilson, ANP-C, FNP, at Dr. Gevaert’s office for complaints of right arm pain for which Employee had been seeing her chiropractor.  She was wearing bilateral elbow straps which she said helped.  It was noted she had an ergonomic work station.  Ms. Wilson’s impression was chronic myofascial neck and shoulder pain.  She recommended massage therapy and investigation of cervical traction.  Employee declined any medications (February 23, 2011, chart note).

27. On April 8, 2011, Employer saw Mathew Provecher, M.D., and Richard Rivera, D.C., for an Employer’s Medical Evaluation (EME).  They opined Employee’s 2008 work injury was not the substantial cause of her current complaints and continued chiropractic treatment was neither reasonable nor necessary.  They also found zero PPI.  Both the 1995 and 2003 injuries were also not a substantial factor in Employee’s need for ongoing treatment as Employee had pre-existing degenerative disc disease of the cervical spine (April 8, 2011, EME report). 

28. On May 18, 2011, Employee returned to Dr. Huettl for additional chiropractic treatment (February 17, 2012, Workers’ Compensation Medical Summary). 

29. On June 13, 2011, Employer controverted all benefits based on its EME (June 12, 2011, Controversion Notice). 

30. On August 12, 2011, Dr. Gevaert evaluated Employee for a permanent partial impairment (PPI) rating.  His impression was neck pain, bilateral epicondylitis, right more than left, and mild left carpal tunnel syndrome.  Dr. Gevaert provided Employee with a 3% whole person rating and stated she had no permanent work restrictions (August 12, 2011, PPI report). 

31. On November 16, 2011, Employee filed a petition for a Second Independent Medical Evaluation (SIME) based on the difference in PPI ratings between Dr. Gevaert and Drs. Rivera and Provencher (November 11, 2011, Petition). 

32. On February 6, 2012, Employee filed a petition to consolidate her work injuries: September 8, 1995 (AWCB No. 199521163), August 25, 2003 (AWCB No. 200316242), and April 30, 2008 (AWCB No. 200806680) (February 6, 2012, Petition). 

33. On February 6, 2012, Employee filed a Workers’ Compensation Claim (WCC) in AWCB No. 200806680 seeking medical benefits, PPI, interest and attorney’s fees and costs (February 6, 2012, WCC). 

34. On February 8, 2012, at the prehearing, a hearing date was set for February 22, 2012 on the issues of (1) whether Employee could petition for an SIME prior to filing a WCC and (2) whether a petition must be served by the board (February 8, 2012, prehearing conference summary). 

35. On February 28, 2012, Employer answered the WCC denying any benefits were owed to Employee (February 28, 2012, Answer). 

36. At hearing the parties agreed to consolidate of Employee’s 1995, 2003, 2008 and 2012 (cumulative trauma from work) dates of injury (record).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.095. Medical Treatments, Services, and Examinations.

. . . 

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer's choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer. The employer may not make more than one change in the employer's choice of a physician or surgeon without the written consent of the employee. Referral to a specialist by the employer's physician is not considered a change in physicians. An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. Unless medically appropriate, the physician shall use existing diagnostic data to complete the examination. Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter. If an employee refuses to submit to an examination provided for in this section, the employee's rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee's compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. The board in any case of death may require an autopsy at the expense of the party requesting the autopsy. An autopsy may not be held without notice first being given to the widow or widower or next of kin if they reside in the state or their whereabouts can be reasonably ascertained, of the time and place of the autopsy and reasonable time and opportunity given the widow or widower or next of kin to have a representative present to witness the autopsy. If adequate notice is not given, the findings from the autopsy may be suppressed on motion made to the board or to the superior court, as the case may be.

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

The purpose for ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008).  When deciding whether to order an SIME, the board applies the following criteria: 

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME, pursuant to AS 23.30.095(k), may be ordered when there is a medical dispute, or under AS 23.30.110(g), when there is a significant gap in the medical or scientific evidence.  

8 AAC 45.040. Parties. 

...

 (k) If claims are joined together, the board or designee will notify the parties which case number is the master case number. After claims have been joined together, 

(1) a pleading or documentary evidence filed by a party must list the master case number first and then all the other case numbers; 

(2) a compensation report, controversion notice, or a notice under 
AS 23.30.205(f) must list only the case number assigned to the particular injury with the employer filing the report or notice; 

(3) documentary evidence filed for one of the joined cases will be filed in the master case and the evidence will be considered as part of the record in each of the joined cases; and 

(4) the original of the board's decision and order will be filed in the master case file, and a copy of the decision and order will be filed in each of the joined case files. 

(l) After the board hears the joined cases and, if appropriate, the division will separate the case files and will notify the parties. If the joined case files are separated, a  pleading or documentary evidence filed thereafter by a party must list only the case number assigned to the particular injury with the employer filing the pleading or documentary evidence. 

8 AAC 45.050. Pleadings 

(a) A person may start a proceeding before the board by filing a written claim or petition. 

(b) Claims and petitions. 
… 

(5) A separate claim must be filed for each injury for which benefits are claimed, regardless of whether the employer is the same in each case. If a single incident injures two or more employees, regardless of whether the employers are the same, two or more cases may be consolidated for the purpose of taking evidence. A party may ask for consolidation by filing a petition for consolidation and asking in writing for a prehearing, or a designee may raise the issue at a prehearing. To consolidate cases, at the prehearing the designee must 

(A) determine the injuries or issues in the cases are similar or closely related; 

(B) determine that hearing both cases together would provide a speedier remedy; and 

(C) state on the prehearing summary that the cases are consolidated, and state which case number is the master case number. 

(6) After cases have been consolidated under (5) of this subsection, 

(A) a pleading or documentary evidence filed by a party must list the master case number first and then all the other consolidated case numbers; 

(B) a compensation report, controversion notice, or a notice under 
AS 23.30.205(f) must list only the case number assigned to the particular injury with the employer filing the report or notice; 

(C) documentary evidence filed for one of the consolidated cases will be filed in the master case file; the evidence is part of the record in each of the consolidated cases; and 

(D) the original of the board's decision and order will be filed in the master case file, and a copy of the decision and order will be filed in each of the consolidated case files. 

(7) After the board hears the consolidated cases and, if appropriate, the division will separate the case files and will notify the parties. If the consolidated case files are separated, a pleading or documentary evidence filed thereafter by a party must list only the case number assigned to the particular injury with the employer filing the pleading or documentary evidence.…

ANALYSIS

1) Shall Employee’s several injuries be consolidated?

The Alaska Workers’ Compensation Act (Act) provides for consolidation of claims, regardless of whether the employer is the same in each case.   A party seeks consolidation by filing a petition.  Here, Employee had four injuries with the same Employer and seeks to consolidate the claims.  The criteria for consolidation include whether the injuries are similar or closely related.  All four of Employee’s injuries were to her upper extremities and neck.  This criterion is met.  The second criterion, whether hearing the claims together will provide for a speedier resolution, is also met because hearing the claims separately will greatly lengthen the process and deny both Employee and Employer a “quick, efficient, fair, and predictable delivery” of benefits at a reasonable cost to Employer.  Predictability, especially, could be compromised by separate hearings on the three claims because there is a strong possibility for inconsistent and contradictory results from three separate hearings.    Therefore, Employee’s four injuries will be joined for future adjudication.  The Master case number will be 200806680. 

2) Should an SIME be ordered at this time?

An SIME is ordered when it will help the board resolve  a disputed claim.  Employee has several injuries with Employer which, as noted above, have now been joined.  Therefore, ordering an SIME at this time would be premature and will not be ordered.   The parties need sufficient time to collect the necessary medical records relevant to all of Employee’s claims.  Once the medical records have been collected, the parties may request a prehearing about an SIME, if there are medical disputes that would justify an SIME.     

CONCLUSIONS OF LAW

1) Employee’s 1995, 2003, 2008, and 2012 dates of injury are consolidated for adjudication.

2) An SIME will not be ordered at this time.


ORDER
1) Employee’s four injuries are consolidated, and AWCB Number 200806680 is the Master number.

2) Employee’s petition for an SIME is denied at this time as premature.  Jurisdiction is retained over this issue.  

Dated at Anchorage, Alaska on April 25, 2012.
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Amy M. Steele, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARJORIE C. TIEDJE employee / applicant; v. STATE OF ALASKA, employer, self-insured/ defendant;  Case No. 200806680; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this  25 day of April, 2012.
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