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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
       Juneau, Alaska 99811-5512

	DONALD G. YOUNG, 
Employee, 
Respondant,
v. 

WESTERN CONSTRUCTION 
SERVICES INC,
Employer,

and 

LIBERTY NORTHWEST INSURANCE CO,
Insurer,
Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 
DECISION AND ORDER

AWCB Case No.  201010838
AWCB Decision No. 12-0082
Filed with AWCB Fairbanks, Alaska

on  May 3rd, 2012


Western Constructions Services’ (Employer) December 20, 2011 petition to modify the Reemployment Benefits Administrator’s (RBA) June 15, 2011 eligibility determination, finding Donald Young (Employee) eligible for reemployment benefits, was heard in Fairbanks, Alaska on March 29, 2012.  Chancy Croft represented Employee; Rebecca Holdiman Miller represented Employer.  Upon commencement of the hearing, citing 8 AAC 45.150, Employee objected to the lack of specificity of Employer’s petition, and requested a ruling limiting the scope of the hearing to matters set forth on the face of Employer’s petition.  The board panel chairman sustained Employee’s objection and the hearing was continued to afford Employer an opportunity, should it so chose, to file an amended petition to include the new evidence and to afford Employee an opportunity to prepare his position with respect to the new evidence.  This decision is to memorialize that ruling.  The record closed at the hearing’s conclusion on March 29, 2012.
ISSUE
Employer contends the RBA’s determination was based on the opinion of Employee’s treating physician, who predicted Employee would have a permanent partial impairment (PPI).  Employer contends the RBA’s determination should be modified because, according to Employer’s independent medical evaluator (EIME), Employee is medically stable and no physician has assessed any permanent impairment.  Employer also contends the RBA’s determination should be modified because Employee’s treating physician, James Chestnutt, M.D., approved numerous job descriptions within Employee’s physical capacities after Employee had been found eligible.  In response to Employee’s objection, Employer contends it referred to Dr. Chestnutt’s job description approvals in its hearing brief, and provided them to Employee in a medical summary in January 2012.  Alternatively, Employer requests an opportunity to orally amend its petition to assert an alternative ground for modification of the RBA’s determination based on new evidence Employee is able to return to work he has performed in the past ten years prior to his injury.

Employee did not file a hearing brief, so his position on Employer’s December 20, 2011 petition is immediately unknown.  It is presumed Employee contends the RBA determination should not be modified.  Upon commencement of the hearing, Employee requested a ruling limiting the scope of the hearing to matters set forth on the face of Employer’s December 20, 2012 petition.  Employee contends the hearing was set on that petition, and the petition does not mention Dr. Chestnutt’s January 27, 2012 job description approvals.  

1) Should Employee’s request for a ruling limiting the scope of the hearing to matters set forth on the face of Employer’s December 20, 2012 petition be granted?

2) Should the hearing be continued to allow Employer to file an amended petition asserting a new basis for modification of the RBA determination on eligibility?

FINDINGS OF FACT
A preponderance of the evidence in the record as a whole supports the following facts and factual conclusions:

1) On June 10, 2010, Employee was climbing up the wall of a foundation and fell over backwards while working for Employer, injuring his left hip, knee and lower back.  (Report of Injury, August 10, 2010).

2) At the time of his injury, Employee was working for Employer as a project manager.  Previously, Employee had also worked as a contractor and architect.  (Eligibility Evaluation Report, April 1, 2011).

3) Employer began paying temporary total disability (TTD).  (Compensation Reports, September 23, 2010; March 15, 2011; August 8, 2011).

4) In September 2010, Employee began treating with James Ballard, M.D., who opined Employee could return his job at the time of injury.  (Ballard reports, September 22, 2010).

5) In January 2011, Employee began treating with James Chestnutt, M.D.  (Chestnutt report, January 24, 2011).

6) On February 2, 2011, the RBA assigned Employee a rehabilitation specialist to conduct an eligibility evaluation.  (RBA letter, February 2, 2011).

7) On February 12, 2011, Joseph Lynch, M.D. performed an EIME.  Dr. Lynch found Employee medically stable and opined Employee did not have any PPI as a result of the work injury.  Dr. Lynch opined Employee could not return to his regular job as a project manager on account of his non-work related arthritis of the knee.  (Lynch report, February 12, 2011).

8) On March 1, 2011, Employer controverted all benefits after February 12, 2011 based on the EIME report of Dr. Lynch.  (Controversion Notice, March 1, 2011).

9) On April 19, 2011, Dr. Chestnutt predicted Employee would have a PPI rating.  (Chestnutt report, April 19, 2011).

10) On May 10, 2011, the rehabilitation specialist submitted her final report, recommending Employee be found eligible on the basis of Dr. Chestnutt’s prediction of PPI.

11) On June 15, 2011, the RBA Designee found Employee eligible for reemployment benefits. The Designee’s letter states she considered the EIME report of Dr. Lynch, and chose to give more weight to Dr. Chestnutt’s opinion, as he was Employee’s treating physician, and her determination was based Dr. Chesnutt’s April 18, 2011 prediction Employee would not have the permanent physical capacities to perform the physical demands of his job at the time of injury, nor any of the other jobs he had held during the ten-year period prior to his injury.  Additionally, the letter states the Designee’s determination was also based on Dr. Chestnutt’s prediction Employee would have a permanent partial impairment at the time of medical stability.  (RBA letter, June 15, 2011).

12) On July 7, 2011, Employer filed a petition for RBA reconsideration, or alternatively a petition for modification.  The petition states:

Employer respectfully requests for reconsideration of the RBA Designee’s June 15, 2011 determination finding the employee eligible for reemployment benefits.  Employee’s physician, Dr. Chestnutt has merely made a prediction that employee will have a permanent impairment; however, Dr. Lynch has definitively opined that there is a not a PPI relative to the work injury, and if there were any PPI, it would be related to preexisting conditions. . . . In the alternative, Employer requests modification if Dr. Chestnutt ultimately rates zero PPI or apportions no PPI to the industrial injury.

(Employer’s petition, June 30, 2011).

13) At an August 10, 2011 prehearing, the parties discussed Employer’s June 30, 2011 petition for modification of the RBA determination.  Employer contended it had not received a PPI report from Employee’s treating physician.  Employee contended his treating physician had not been paid so he could not get a rating.  The parties agreed, Employer would speak to the claims manager to resolve the situation, and Employee would continue to attempt to get a rating from his treating physician.  (Prehearing Conference Summary, August 10, 2011).

14) On December 22, 2011, Employer filed a petition for modification of the RBA determination.  The petition states:

The employer petitions for modification of the June 15, 2011, RBA Designee’s finding of eligibility.  Dr. Joseph Lynch found on February 12, 2011, that Mr. Young’s condition was medically stable with no permanent partial impairment as a result of the June 7, 2010 work injury.  No physician has assessed permanent impairment.  Therefore, Mr. Young should be ineligible for reemployment benefits under AS 23.30.041(f)(4).  

(Employer’s petition, December 20, 2011).

15) A prehearing was held on January, 12, 2012.  The summary states: 

EE questions whether the board has authority to modify the RBA designee’s determination of eligibility for rehabilitation benefits.  The parties agree to contact the RBA and ask him to make determinations on ER’s Petition for Modification dated 12/ 20, 2011 and whether the proposed rehabilitation plan should be approved.  If the RBA will not hear ER’s Petition to Modify, ER will file an ARH and the board will schedule a hearing.

(Prehearing Conference Summary, January 12, 2012).

16) On January 27, 2012, Dr. Chestnutt approved six job descriptions for jobs previously held by Employee in the last ten years prior to his work injury as being within Employee’s current physical capacities, including the position of architect.  (Chestnutt report, January 27, 2012).

17) On January 31, 2012, Employer served Employee with a medical summary including Dr. Chestnutt’s job description approvals.  The medical summary was filed with the Board on February 2, 2012.  (Medical Summary, January 31, 2012).

18) Employer never modified its December 20, 2011 petition to include Dr. Chestnutt’s job description approvals.  (Record).

19) On February 2, 2012, Employer filed an Affidavit of readiness for hearing (ARH) on its December 20, 2011 petition for modification.  (Employer’s ARH, January 31, 2012).

20) At a March 2, 2012 prehearing, the parties agreed to set a hearing for March 29, 2012 on Employer’s December 20, 2011 petition for modification.  (Prehearing Conference Summary, March 2, 2012).

21) In its March 21, 2012 hearing brief, Employer refers to Dr. Chestnutt’s January 27, 2012, job description approvals, citing them as evidence in support of modification of the RBA determination.  (Employer’s Hearing Brief, March 21, 2012).

22) Upon commencement of the hearing, citing 8 AAC 45.150, Employee requested a ruling limiting the scope of the hearing to matters set forth on the face of Employer’s December 20, 2012 petition.  When asked if Employee’s objection was based on being surprised by Employer’s reliance on Dr. Chestnutt’s job description approvals, or whether he was rather asking for strict compliance with the regulation, Employee’s counsel replied: “Both.”  Employee’s objection was sustained and the hearing was continued to allow Employer to amend its petition.  (Record).  

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that
. . . 

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . . 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.
. . . 

8 AAC 45.070.  Hearings.

(a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. 

. . . 

(g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing.

. . . 

(j) If the hearing is not completed on the scheduled hearing date and the board determines that good cause exists to continue the hearing for further evidence, legal memoranda, or oral arguments, the board will set a date for the completion of the hearing.

. . . 

8 AAC 45.150.  Rehearings and modification of board orders.

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence. 

The board’s authority to modify an award on account of a change in conditions or a mistake in determination of fact is found at AS 23.30.130 and 8 AAC 45.150.  Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974).  Discussing the board’s authority to modify an award based a mistake of determination of fact under AS 23.30.130(a), the Court explained: 

The plain import of this amendment was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.

The court went on to say:

The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 
3 A. Larson, The Law of Workmen’s Compensation Section 81.52 at 354.8 (1971).

Id. at 169.

8 AAC 45.150 requires a petition for modification to set forth specific, prescribed details so that the board can ascertain the basis of the alleged change of condition or mistake of fact.  Ford v. State of Alaska, AWCB Decision No. 09-0155 (September 24, 2009).  In previous cases, the board has denied petitions for modification on the basis that the petition contained insufficient details under 8 AAC 45.150.  See, e.g. Noel v. Nanook Inc., AWCB Decision No. 01-0148 (July 30, 2001); Green v. Lo-Mark Furniture, AWCB Decision No. 99-0111 (May 13, 1999); McClain v. S. J. Groves and Sons, AWCB Case Nos. 205812 and 215745 (September 12, 1985).  However, the regulation is not intended to create a technical, procedural hurdle to the board’s authority to modify a prior decision and order.  Ford (applying Griffiths v. Andy’s Body & Frame, Inc., 165 P.3d 619 (Alaska 2007)).

ANALYSIS

1) Should Employee’s request for a ruling limiting the scope of the hearing to matters set forth on the face of Employer’s December 20, 2012 petition be granted?

Employer’s December 20, 2012 petition for modification is based on Dr. Lynch’s opinion Employee was medically stable and did not have a permanent partial impairment, as well as its contention no other physician has assessed a permanent impairment.  It is not based on Dr. Chestnutt’s January 27, 2012, job description approvals, nor did Employer ever amend its petition to include the job description approvals after they became available.  At the commencement of the hearing, Employee requested a ruling limiting the scope of the hearing to the face of Employer’s petition.  In response to a question from the board panel chairman, Employee answered he was both demanding strict, technical compliance with 8 AAC 45.150(c), and also represented he was “surprised” by Employer’s reliance on the job description approvals even though Employer had served Employee with the job description approvals on January 31, 2012, and even though Employer referred to the job description approvals in its March 21, 2012 hearing brief.  Therefore, Employee’s objection, in part, is based on due process.

Without making any specific finding on Employee’s credibility alleging surprise by Employer’s reliance on Dr. Chestnutt’s job description approvals, and without making any specific finding on the sufficiency of Employer’s petition under 8 AAC 45.150, it is recognized Employee is afforded due process by AS 23.30.001(4).  Should Employer desire to rely on evidence acquired after the filing of its December 20, 2012 petition, that petition should be amended to include the entire evidentiary basis of its petition, and in the interest of fairness, Employee should be afforded an opportunity to prepare his response to that evidence.  Therefore, Employer’s objection is sustained, and good cause exists to continue the hearing under 8 AAC 45.070(j) to afford Employer an opportunity, should it so choose, to file an amended petition; and to afford Employee an opportunity to prepare his position with respect to the evidence Employer intends to rely on at hearing.

2) Should the hearing be continued to allow Employer to file an amended petition asserting a new basis for modification of the RBA determination on eligibility?

Employer has provided new evidence that Employee’s treating physician has approved numerous jobs Employee previously held in the ten years prior to his injury.  Employee contends Employer’s petition is not based on this new evidence and contends he is surprised by the new evidence.  It is prudent to continue the hearing on Employer’s petition to modify the RBA decision to afford Employer an opportunity to amend its petition and afford Employee an opportunity the review and evaluate this new evidence  Therefore, the hearing is continued.  Parties should request a prehearing to schedule a new hearing date.

CONCLUSIONS OF LAW
1) Employee’s request for a ruling limiting the scope of the hearing to matters set forth on the face of Employer’s December 20, 2012 petition should be granted.

2) The hearing on Employer’s petition is continued.

ORDER

1) The hearing on Employer’s December 20, 2011 petition for modification of the RBA determination is continued for good cause.

2) Employer shall file an amended petition to include the after-acquired evidence.

3) The parties should request a prehearing in order to schedule a hearing on Employer’s petition for modification.  The new evidence will be heard on the new hearing.

Dated at Fairbanks, Alaska on May 3rd, 2012. 
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Robert Vollmer, Designated Chair
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Sarah Lefebvre, Member
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Jeff Bizzarro, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DONALD G. YOUNG employee / respondant; v. WESTERN CONSTRUCTION SERVICES INC, employer; LIBERTY NORTHWEST INSURANCE CO, insurer / petitioners; Case No. 201010838; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, and served upon the parties this 3rd day of May, 2012.
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Diahann Caulineau-Kraft, Clerk
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