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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512 
Juneau, Alaska 99811-5512

	RICHARD  ACEVEDO, 

                                               Employee, 

                                               Applicant

                                                   v. 

NORDSTROM INC,

                                               Employer,

                                                   and 

AMERICAN ZURICH INS CO.,

                                               Insurer,

                                               Defendant(s).
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	FINAL DECISION AND ORDER

AWCB Case No.  200900113
AWCB Decision No.  12-0084 

Filed with AWCB Anchorage, Alaska

on May 9, 2012


Richard Acevedo’s (Claimant) July 9, 2009 workers’ compensation claim for temporary partial (TPD) and temporary total disability (TTD) benefits, medical and related benefits, interest, attorney fees and costs, was heard on January 17, 2012 in Anchorage, Alaska.  Attorney Eric Croft represented Claimant.  Claimant was present and testified.  Attorney Rebecca Holdiman-Miller represented Employer and Insurer (collectively, Employer or Nordstrom). Serra Williams, on behalf of the insurer, attended with Ms. Holdiman-Miller but did not testify.  Second independent medical examiner, Carol Frey, MD, testified telephonically at hearing and by previous videotaped deposition.  The record was left open to obtain an updated evaluation and report from Dr. Frey, and for post-hearing briefing on issues raised during and after the hearing, namely, whether services performed by Andrew S. Bear, DPM, constituted an excessive change of physician by Claimant, whether Claimant’s attorney engaged in impermissible ex parte contact with Dr. Frey, and whether the attorney fees sought by Claimant are excessive.  The record closed when the panel met to deliberate on April 13, 2012.

Preliminary matters addressed at the start of the hearing included Employer’s January 13, 2012 petitions to continue the January 17, 2012 hearing, to order the parties to attend a settlement conference or mediation, and to strike from the record a January 10, 2012 email from Dana Molina, Dr. Frey’s office assistant.  Claimant objected to all three petitions.  The petition to continue was based on Employer’s allegation Dr. Frey was unavailable to testify.  Claimant contended Employer’s allegation was erroneous and Dr. Frey was scheduled to testify telephonically.  Employer’s petition was rendered moot when Dr. Frey testified at the hearing.  The petition to order the parties to attend a settlement conference or mediation was denied as unsupported in law, the case Employer relied on in support for its petition, Lindeke v. Anchorage Grace Christian School, AWCB Decision No. 11-0040 (April 8, 2011), being distinguished.  The petition to strike the January 10, 2012 email was addressed in post-hearing briefing.

ISSUES

Employer contends Claimant’s medical treatment with Dr. Bear was an excessive change of physician, and Dr. Bear’s medical records and opinions should be stricken from the record.  Claimant contends Dr. Bear was not an excessive change of physician and his records and opinions should be considered.

1)
Was Dr. Bear an excessive change of physician by Claimant, necessitating Dr. Bear’s reports and opinions be stricken from the record?

Employer contends Claimant’s attorney engaged in unauthorized ex parte contact with Dr. Frey or her office staff, and Dr. Frey’s reports and opinions should be stricken from the record.  Claimant contends neither he nor his staff engaged in unauthorized ex parte contact with Dr. Frey or her office staff, and Dr. Frey’s reports, opinions and testimony should be considered.

2)
Did Claimant’s attorney or staff engage in unauthorized ex parte contact with SIME physician Dr. Frey, necessitating Dr. Frey’s reports, opinions and testimony be stricken from the record?

Claimant contends his employment for Nordstrom was the substantial cause of his plantar fasciitis,
  need for medical treatment and disability.  Employer contends Claimant’s plantar fasciitis was of idiopathic
 origin, and his employment was not the substantial cause of his plantar fasciitis, need for medical treatment or disability.

3)
Was Claimant’s employment the substantial cause of his plantar fasciitis, need for medical treatment and disability?

Claimant contends he is entitled to medical and related benefits, including preauthorization for plantar fascia surgery, TPD and TTD benefits, interest, attorney fees and costs.  Employer contends Claimant is entitled to no benefits under the Alaska Workers’ Compensation Act (Act) because his employment with Nordstrom was not the substantial cause of his disability or need for medical treatment. It argues Claimant’s plantar fasciitis is idiopathic in origin, or alternatively, that it was caused by an intervening event occurring after Claimant left Nordstrom’s employ.  Should Claimant prevail, however, Employer contends his attorney’s bill for fees and costs is excessive and should be reduced.

4)
Is Claimant entitled to an award of medical and related benefits, including plantar fasciia surgery, known as a plantar fasciotomy?

5)  
Is Claimant entitled to an award of TPD and TTD benefits?

6)
Is Claimant entitled to an award of interest?

7)
Is Claimant entitled to an award of attorney fees and costs, and if so, in what amount?

FINDINGS OF FACT

Review of the record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On January 5, 2009, Claimant, employed by Nordstrom in Anchorage since 1996, and its Visual Merchandising Manager since 2000, reportedly injured his right foot when he stepped onto the raised metal edge of a window vignette while carrying a large pallet on his shoulder.  (Acevedo deposition and hearing testimony). 
2) Claimant felt immediate onset of pain in his right heel and reported it immediately to management.  He was visibly limping.  On the Alaska Workers’ Compensation Board Report of Occupational Injury Form 07-6101, Employer, answering the question how the injury occurred, wrote, “Wearing improper footwear for activity being performed.”  Employer left blank box 46, intended for completion where an employer doubts the validity of a reported injury. (Acevedo; Report of Occupational Injury, January 12, 2009; experience).
3) On January 9, 2009, Claimant was seen by C.J. Little, MD, at U.S. Healthworks Medical Group, LLC (formerly known as Primary Care Associates), reporting right heel pain with onset five days previously, after “doing a lot of lifting, pushing, straining, etc. packing up all the Christmas decorations, sending them back to Seattle . . .” “he can feel a twinge . . . if he is walking on it then it is painful and seems to radiate up to the lateral malleolus of the right heel . . . No specific trauma, just repeated pushing, pulling, and a lot of pressure on it.”  Dr. Little diagnosed probable plantar fasciitis, and recommended heat, rest, elevation, Relafen 750 mg once or twice per day, and hydrocodone/APAP
 one or two, four to six hours apart as needed for pain.  A work slip for five days light duty was completed.  Claimant was instructed to return to Derek Hagen, DO, of the same office, who Claimant had seen before for an unrelated matter.  (Chart note, Dr. Little, January 9, 2009; record).  Claimant testified credibly that Dr. Little’s characterization “no specific trauma,” while perhaps Dr. Little’s impression, was an incorrect characterization of how Claimant sustained the injury on January 5, 2009, that he did not tell Dr. Little there was no specific trauma, and was focused at the time on obtaining relief for his right heel pain.  (Acevedo).
4) On January 17, 2009, Claimant was seen for urgent care at U.S. Healthwork’s Huffman office by PA-C Margaret King, stating he believed he aggravated his right heel by climbing on ladders at work.  Ms. King noted Dr. Little’s diagnosis of possible plantar fasciitis, diagnosed work-related right foot strain, prescribed Motrin 800 mg for 10 days, and provided work restrictions consisting of “a sit down job,” and “must wear a splint with limited standing or walking for the next week.”  (Chart note, Margaret King PA-C, January 17, 2009).
5) On January 20, 2009, Claimant was seen by Dr. Hagen for follow-up of his right heel pain.  Dr. Hagen acknowledged Claimant’s earlier visit to U.S. Healthworks’ urgent care clinic.  He noted Claimant’s report he tried returning to work, but after seven hours he could no longer tolerate being on his feet and had to go home.  He reported Claimant rests, ices his foot, elevates it, and when he does he sees improvement the next day.  He noted Claimant used hydrocodone occasionally, and Relafen twice a day, and had not had any new trauma or injury.  Dr. Hagen imposed work restrictions for another seven days:  no climbing, work no more than six hours per day, wear the prescribed splint, and add a thick wool sock to protect ankle bones.  (Chart note, Derek Hagen, DO, January 20, 2009).
6) On February 2, 2009, Claimant saw Dr. Hagen again.  He reported the pain was continuing, was worse at times, and the work restrictions helped.  The work restrictions were continued, including using the supportive splints, and follow up in two to four weeks as needed.  Dr. Hagen completed an employer-required form delineating the precise work restrictions imposed.  (Chart note, Dr. Hagen, February 2, 2009).
7) On February 11, 2009, Dr. Hagen provided Claimant with written verification of injury to  be excused from work on January 1, 6, 8, 9, 13, 14, 20-23 and January 29, 2009.  (Note, Dr. Hagen to Whom it May Concern, February 11, 2009).
8) On March 6, 2009, Employer paid Claimant TPD for the period January 9, 2009 through January 29, 2009, at a compensation rate calculated at $735.33 per week, for a total of $87.00.  (WC database, Payments tab).
9) To accommodate the physical limitations from his work injury, Claimant voluntarily stepped down from his management position to take a sales associate position in Employer’s “Kidswear” department.  His wages remained at the managerial level.  In April, 2009, Claimant left his employment at Nordstrom when he felt pressured to accept the managerial position in the Kidswear department, which he felt required physical activities his work restrictions precluded him from safely performing.  (Acevedo).  
10) From March through July, 2009, Claimant worked part-time as a merchandising designer at Stallone’s Menswear, where he had previously freelanced.  Stallone’s accommodated his work injury by hiring others to perform associated manual labor, and relied on Claimant to perform less physically demanding designing and occasionally sales associate duties.  Claimant’s time slips reflect he worked at Stallone’s for 5 hours in March, 2009; 70.5 hours in April, 2009; 49.25 hours in May, 2009; 45.5 hours in June, 2009; and 20.5 hours in July, 2009.  He travelled to New Jersey in August 2009, where his mother lives, and where he could rest his right foot and live at no expense. (Acevedo; Stallone’s time slips). 
11) On July 13, 2009, Claimant filed a workers’ compensation claim (WCC) seeking additional TPD for the period January 9, 2009 through January 29, 2009, alleging his compensation rate was incorrectly calculated and paid. (WCC).  On July 28, 2009, Employer filed its answer, denying TPD was incorrectly calculated, and denying additional monies, interest or penalties were due.  (Answer). 
12) In September, 2009, Claimant returned to Alaska, resumed part-time employment with Stallone’s, and worked 13.5 hours in September.  (Acevedo; Stallone’s time slips). 
13) On September 23, 2009, Claimant filed an Affidavit of Readiness for hearing (ARH) on the merits of his claim for additional TPD.  On October 2, 2009, Employer opposed.  (ARH, Opposition).
14) Claimant next sought medical attention for his right foot pain on September 29, 2009, when he returned to Dr. Hagen, now with another professional group in Anchorage.  Dr. Hagen noted:
Richard presents today for F/U on his workers’ comp injury to his right heel/foot.  He reports he continues to have pain in the foot with physical activity such as prolonged walking or climbing.  He reports the pain diminishes with rest for a few days.  He reports the pain gets intense enough to interfere with his ability to work as long and as hard as he used to and wants to. . . He denies any new trauma and reports his current pain symptoms are directly related to his injury while working at Nordstrom.  

Dr. Hagen advised Claimant to minimize activity that exacerbates the pain such as prolonged walking or standing, climbing, or kneeling with foot flexed.  Prescriptions were given for Relafen 750 mg twice per day for 30 days, and Vicodin ES one every six hours for five days. Dr. Hagen wrote he had seen Claimant previously for this injury when he worked at “Primary Care” (U.S. Healthworks).  He noted he would get Claimant’s records from “PCA” to see what had been done previously, tailor a current plan, and consider consult with podiatry.  He instructed Claimant to return in one to four weeks as needed.  (Chart note, Dr. Hagen, September 29, 2009).  

15) Dr. Hagen’s assessment on September 29, 2009, “Right heel pain – recurrent plantar fasciitis,” was persuasively noted by Dr. Frey as a misuse by Dr. Hagen of the term “recurrent.”  Based on the patient history given Dr. Hagen on September 29, 2009, where Claimant related the pain to his original work injury, and Dr. Hagen’s notation Claimant “continues to have pain in the foot with physical activity,” the proper terminology for Dr. Hagen to have used under the circumstances was “exacerbation.”   Dr. Frey described that on September 29, 2009, according to the medical record, “[Claimant’s] pain level ha[d] never been zero out of ten.  He appear[ed] to have gaps in treatment and then he c[ame] back and it’s been referred to as recurrent, but I did notice when Dr. Hagen referred to it as recurrent that he note[d] in the patient history that the patient relate[d] it to his original injury and that’s an exacerbation . . .”  (Compare Chart note, Dr. Hagen, September 29, 2009, with Dr. Frey deposition at 50).
16) On October 8, 2009, Claimant returned to Dr. Hagen for follow-up.  An x-ray performed was unremarkable.  Claimant reported his pain is “ok” unless he stands on something that pushes into the arch of his right foot.  Dr. Hagen noted “He was working on a ladder at the Dimond Mall ice rink that caused the current flare of pain.”  Claimant was advised to return as needed, to follow up if problems continued or worsened, and to minimize activity that exacerbates pain.  Claimant and Dr. Hagen entered into a signed pain agreement, where Claimant agreed to obtain pain medication only from Dr. Hagen.  (Chart note, Dr. Hagen, October 8, 2009; Acevedo).  
17) Claimant’s time slips reflect he continued working part-time at Stallone’s, working 13.5 hours in October, 2009; 98.75 hours in November, 2009; and 164 hours in December, 2009, where he was paid at a contract rate of $25.00 per hour.  (Stallone’s time slips; Acevedo). 

18) Claimant followed up with Dr. Hagen on November 11, 2009, reporting continuing pain.  Dr. Hagen referred Claimant to podiatric surgeon Matt A. Heilala, DPM.  Dr. Heilala diagnosed “Plantar fasciitis chronic with acute symptoms, right.”  Dr. Heilala casted Claimant in a neutral position for custom orthotics, and placed him in a fixed walker to wear at all times weight-bearing until the orthotics arrived.  The potential need for corticosteroid injection was discussed.  (Chart note, Dr. Hagen, November 11, 2009; Chart note, Dr. Heilala, December 10, 2009).
19) On January 14, 2010, Claimant returned to Dr. Hagen, having received his orthotics that day.  His Vicodin was continued as needed, he was to wear his orthotics with rigid sole shoes, and follow up in four weeks or as needed.  (Chart note, Dr. Hagen, January 14, 2010).
20) On February 1, 2010, at Employer’s request, Claimant was seen for an employer’s medical evaluation (EME)
 by Marilyn Yodlowski, MD, of Impartial Medical Opinions, Inc., in Lake Oswego, Oregon.  Dr. Yodlowski described the manner of injury as Claimant described it to her: 
On 01/05/09, after Christmas, the store was taking down the decorations and preparing them to be stored.  Mr. Acevedo said there were 28 pallets of decorations that had to be stored.  As he was carrying a pallet, he said he stepped on a railing at the opening of a window display.  He was wearing work boots at the time.  This incident resulted in the sudden onset of pain in his right heel.  

After reviewing the medical records provided, obtaining Mr. Acevedo’s history and performing a physical examination, Dr. Yodlowski diagnosed plantar fasciitis.  She reported that plantar fasciitis can be associated with trauma, such as a blow to the bottom of the foot, or with a sudden very significant increase in activity, although in the vast majority of cases plantar fasciitis is idiopathic.  Dr. Yodlowski concluded Claimant’s plantar fasciitis was idiopathic, not work-related, because (1) she perceived Mr. Acevedo’s description of the manner of injury he described to her as inconsistent with what Dr. Little recorded on January 9, 2009; (2) there was “no clear objective documentation” of any specific injury or event at Nordstrom that could have caused the condition; (3) she perceived there existed a “significant gap” in treatment between February and September, 2009 suggesting Claimant recovered during this period; and (4) she interpreted Dr. Hagen’s September 29, 2009 chart note as reflecting a return for medical care for an idiopathic plantar fasciitis pre-existing the January 5, 2009 work injury resulting from  Claimant’s activities in September, 2009.  Dr. Yodlowski opined the pain symptoms Claimant experienced while working at Nordstrom on January 5, 2009, were “a temporary exacerbation of . . . underlying idiopathic plantar fasciitis,” and Claimant’s employment was not the substantial cause of his disability and need for medical care.  She opined Claimant had reached medical stability no later than March 31, 2009.  Dr. Yodlowski’s curriculum vitae, on file with the board, is incorporated herein by reference.  (EME Report, Dr. Yodlowski, February 1, 2010; Dr. Yodlowski curriculum vitae).

21) On February 11, 2010, Claimant returned for follow up with Dr. Hagen, whose assessment remained plantar fasciitis.  Claimant was instructed to continue with the current treatment plan, and follow up in one month.  (Chart note, Dr. Hagen, February 11, 2010).
22) At further follow-up appointments on March 10, 2010 and April 7, 2010, Claimant was instructed to continue Vicodin as needed, wear his orthotics, rigid sole shoes, avoid activities that exacerbate his pain, and follow up in one month.  (Chart note, Dr. Hagen, March 10, 2010). 
23) On April 8, 2010, Employer controverted all medical and related benefits based on Dr. Yodlowki’s EME report.  (Controversion Notice).
24) At an April 12, 2010 follow up with Dr. Hagen, Claimant reported no change in his symptoms, and the Vicodin continued to adequately relieve his pain to allow him to be functional at work.  He reported he remained on light duty since he left work at Nordstrom, noting his then current employer, Stallone’s, was willing to accommodate his physical limitations.  Dr. Hagen instructed Claimant to continue his current treatment consisting of Vicodin for pain control, self massage of his foot, stretches, avoid activities that exacerbate his heel pain, and follow up in one month. (Chart note, Dr. Hagen, April 12, 2010).
25) At an April 12, 2010 prehearing conference, at Claimant’s request, the parties’ stipulated to a second independent medical evaluation (SIME) with an orthopedic specialist, and deadlines were established for completion of the SIME binders.  (Prehearing Conference Summary, April 12, 2010).

26) At a May 5, 2010 follow up with Dr. Hagen Claimant reported he continued to get adequate relief from the Vicodin, shoe inserts and avoiding activities that aggravated his symptoms so he could continue working. Dr. Hagen’s assessment was now “Right heel pain - recurrent/chronic plantar fasciitis.”  Dr. Hagen’s ongoing treatment plan including Vicodin, shoe inserts, avoidance, daily massage and stretches was continued, with Claimant to follow-up in one month.  (Chart note, Dr. Hagen, May 5, 2010).
27) At his June 2, 2010 follow-up, Dr. Hagen noted Claimant was “wearing a walking boot today which he reports he uses on bad days for better support and protection.”  This was likely the walking boot he obtained from Dr. Heilala six months earlier.  The current treatment plan was continued, with follow up in one month.  (Chart note, Dr. Hagen, June 2, 2010).

28) At the July 1, 2010 follow-up, Claimant was reporting stable pain control with prescribed medication as long as he was not on his feet too much.  He told Dr. Hagen he was having an SIME and “hoping” “an MRI
 of the foot” was approved “to assess the extent of the damage.” (Chart note, Dr. Hagen, July 1, 2010).

29) In advance of the SIME, Claimant saw Dr. Hagen for two more follow-up visits, on August 2, 2010 and August 30, 2010, reporting no change in condition, his medication continued to help him function, and he used precautions to limit activity involving his right foot.  (Chart note, Dr. Hagen, August 2, 2010, August 30, 2010).

30) On September 7, 2010 Claimant was seen by Carol Frey, MD, for an SIME.  Dr. Frey recorded her interpretation of Claimant’s description of the injury as occurring during take-down of Nordstrom’s Christmas decorations on January 5, 2009, and while carrying a coffin size palette weighing approximately 30 pounds, Claimant stepped onto an uneven surface, hitting the plantar surface of his right heel and experiencing immediate pain in the heel and plantar, the medial origin of the plantar fascia.  Dr. Frey wrote, “He states he felt a ripping sensation at the time of the injury,” and noted Claimant denied any previous injuries to the feet or ankles.  (SIME report, Dr. Frey, February 7, 2010).  

31) While Employer argues Claimant’s use of the descriptor “ripping” with Dr. Frey is inconsistent with his January 9, 2009 reporting to Dr. Little, Dr. Frey clarified the word “ripping” was her word, not a word Claimant raised sua sponte.  She asked Claimant if with his sudden onset of pain he felt a “ripping” sensation and he responded affirmatively.  Dr. Frey noted the word Dr. Little recorded, “twinge,” is an inaccurate non-medical term indicating an unusual feeling, but describes a discrete event, consistent with a tear or rip, and inconsistent with a slower developing idiopathic plantar fasciitis.  Dr. Frey testified persuasively it is not unusual for different doctors to describe injury events differently, and an apparent difference is often the result of the question the doctor asks, more so than the answer the patient gives.  (Compare SIME report with Dr. Frey deposition at 10 and 54; See also Frey hearing testimony). 

32) Dr. Frey noted Claimant was wearing custom-molded, rigid orthotics when she examined him, he had used a brace but was not now wearing it consistently, had not had physical therapy or corticosteroidal injections, and surgery had not been recommended.  She assessed a partial tear of the plantar fascia on the right heel, with incomplete treatment to date.  She recommended an MRI be conducted.  If a partial rupture was seen on MRI, she noted, she would probably recommend Claimant go into a cast for two to four weeks, followed by orthotics, followed by 24 sessions of physical therapy, including deep soft tissue work.  She cautioned a definitive treatment regimen could not be made without an MRI.  Dr. Frey reported the last medical record provided to her before the evaluation was Dr. Hagen’s March 10, 2010 chart note.  (SIME report, Dr. Frey, September 7, 2010).

33) Based on patient history, past medical records, sudden onset of pain, and ripping sensation while Claimant’s right foot was in a position of extreme stretch on the plantar fascia, Dr. Frey opined the January 5, 2009 work injury was the substantial cause of the plantar fascia tear.  She opined this injury was not an aggravation of a pre-existing condition, work could not be ruled out as a factor, and there was no alternative cause, other than the work injury, for Claimant’s plantar fasciitis, need for medical treatment and disability. She concluded Claimant was not medically stable, required an MRI, and noted further treatment may be necessary once the results of the MRI were evaluated.  (Id.).  Dr. Frey testified to her credentials at her deposition.  Her curriculum vitae is on file with the board, and is incorporated herein by reference. (SIME report, Dr. Frey, September 7, 2010; Dr. Frey curriculum vitae).

34) At a prehearing conference on September 24, 2010, Employer agreed to pay the cost of the MRI recommended by Dr. Frey.  Claimant was instructed to bring a compact disk (CD) of the MRI, as well as the MRI report to the board for transmittal to Dr. Frey.  Claimant amended his WCC to include medical care, including the recommendations made by Dr. Frey.  A hearing was scheduled for December 9, 2010, and deadlines for filing evidence, witness lists, and legal memoranda were established. (Prehearing Conference Summary, September 24, 2010).

35) On September 28, 2010, the MRI recommended by Dr. Frey was performed.  It was read by radiologist Robert L. Bridges, MD.  Dr. Bridges did not see the patient.  He knew only that the patient had “chronic right heel pain.”  His impression was “unremarkable MRI of the right foot.” Claimant delivered two copies of the MRI CD to the board on September 28, 2010, and returned at a later date with the written radiology report.  (MRI report, Dr. Bridges, September 29, 2010; Summary of Ex-Parte Communication, September 28, 2010).

36) On November 12, 2010, the board designee sent the MRI CD and report to Dr. Frey, and asked that she expedite her review and treatment recommendations.  (Letter from WCO to Dr. Frey, November 12, 2010).

37) At a November 16, 2010 prehearing conference, the parties were advised the deadline for filing medical evidence in advance of the December 9, 2010 hearing was November 18, 2010, and legal memoranda and witness lists were due by December 2, 2010.  The hearing officer conducting the prehearing conference noted the briefing deadline may be extended depending on the date Dr. Frey’s addendum report was received.  A follow-up prehearing conference was scheduled for December 2, 2010.  (Prehearing Conference Summary, November 16, 2010). 

38) On November 22, 2010, Employer, through its adjuster, filed a petition to continue the December 9, 2010 hearing date.  (Petition, November 22, 2010; WC computer database, Judicial tab).

39) On November 30, 2010, Dr. Frey’s November 16, 2010 Addendum Report, received by the board on November 30, 2010, was conveyed to the parties by facsimile transmission.  In her report Dr. Frey noted the MRI CD revealed edema in the calcaneal
 region and a partial tear of the plantar fascia of the right foot with increased scarring.  She identified with specificity on which of the MRI’s coronal and sagittal image sequences she relied for her opinion.  She recommended Claimant go into a cast for a four week period to decrease the inflammation present, followed by a medial longitudinal arch support, semi-flexible type.  She advised he would need one pair of custom orthotics every two years for the next twenty years, for a total of ten pairs of orthotics.  He would require one pair of extra-depth shoes to accommodate the orthotics every year for the next five years.  When the cast was removed, she recommended 24 sessions of physical therapy to include deep soft tissue work and modalities, and stretching the Achilles’ tendon and the plantar fascia.  (Addendum SIME Report, Dr. Frey, November 16, 2010).

40) Also on November 30, 2010, counsel entered an appearance on behalf of Employer and insurer.  (Entry of Appearance).

41) On December 2, 2010, the prehearing conference to set the issues for hearing was held as scheduled.  Counsel appeared for Employer.  Claimant still represented himself.  Dr. Frey’s recommendation for Claimant’s future medical treatment was reviewed.  Employer noted it had petitioned to continue the December 9, 2010 hearing.  The board designee determined Employer’s petition to continue the hearing would be addressed as a preliminary issue at the start of the hearing on the merits of the claim. (Prehearing Conference Summary, December 2, 2010).

42) On December 3, 2010, Employer filed its Witness List, and as additional evidence, the Curriculum Vitae of Dr. Bridges, its contents incorporated herein by reference.  Claimant’s attorney entered his appearance. (Witness List, Affidavit of Service, December 3, 2010; Dr. Bridges’ curriculum vitae; Entry of Appearance).

43) Claimant’s counsel sent Drs. Hagen and Heilala a copy of Dr. Bridge’s MRI written report showing negative findings and told them Dr. Frey had diagnosed plantar fasciitis. He posed several questions.  The MRI images themselves were not sent.  On December 8, 2010, Dr. Hagen, a family practitioner, noted that based on the conflicting opinions, his diagnosis was now “unexplained chronic foot pain,” and he deferred to “the specialists” on appropriate treatment recommendations.  On December 9, 2010, Dr. Heilala, a podiatrist, opined Dr. Frey’s diagnosis of plantar fasciitis was correct, and her treatment recommendations were appropriate.  (Responses from Drs. Hagen and Heilala, December 8, 9, 2010, respectively).  

44) On December 9, 2010, the parties, with Claimant now represented by counsel, stipulated to Employer’s petition to continue the December 9, 2010 hearing.  (Stipulation, WC database Judicial tab).

45) Throughout this period Claimant continued to be followed by Dr. Hagen.  At his December 26, 2010 appointment Claimant was instructed to follow-up in three months.  (Chart notes, Dr. Hagen, September 27, 2010, October 26, 2010, November 23, 2010, December 26, 2010). 

46) At a prehearing conference on January 19, 2011, the parties advised that Dr. Frey’s deposition was scheduled for February 3, 2011.  Claimant’s WCC was amended to include temporary total disability (TTD) benefits, medical care, interest, attorney fees and costs.  The parties stipulated to an oral hearing on February 22, 2011, with witness lists, legal memoranda and evidence filed and served by February 15, 2011.  (Prehearing Conference Summary, January 19, 2011).

47) On January 31, 2011, Employer filed a petition to continue the February 22, 2011 hearing indicating her inability to confirm Dr. Bridges’ availability to testify on that date.  On February 3, 2011, Employer filed a second petition to continue the February 22, 2011 hearing, its third overall petition to continue a hearing scheduled on the merits of Claimant’s claim, alleging discovery was not complete because employment records sought had not been received.  Claimant objected to Employer’s continuance requests.  (Prehearing Conference Summary, February 7, 2011).

48) On February 3, 2011, the parties deposed Dr. Frey by videotape deposition at her offices in California. While Mr. Croft travelled to California for Dr. Frey’s deposition, Employer sent an attorney from its counsel’s California office, Jeffrey Holloway, to conduct the deposition on Employer’s behalf.  During her deposition Dr. Frey convincingly dismissed Employer’s assertions Claimant’s reporting the mechanism of injury to different physicians was inconsistent and impliedly suspect.  She persuasively contradicted Dr. Yodlowski’s suggestion Claimant’s failure to see a doctor between February, 2009 and September 2009 was proof he had recovered from his foot injury, testifying credibly that the modalities Claimant employed during that period: rest, time and medication, were at that time a reasonable treatment plan.  Demonstrating the existence of scarring from a partial tear in Claimant’s right plantar fascia visible on numerous MRI views, Dr. Frey persuasively countered Dr. Yodlowski’s opinion Claimant’s plantar fasciitis was of idiopathic origin.  (Frey deposition testimony, February 3, 2011).

49) At a February 7, 2011 prehearing conference the board designee denied Employer’s petitions to continue, noting Employer could not state definitively Dr. Bridges was unavailable to testify, and a records deposition the following day would likely result in Employer obtaining the employment records sought.  The designee noted should Employer still wish to continue the hearing, it should raise it as a preliminary issue at the February 22, 2011 hearing.  (Prehearing Conference Summary, February 7, 2011).

50) On February 14, 2011, Employer filed another Controversion Notice, denying TTD, future TPD, and medical costs after January 29, 2009 which are not reasonable, necessary, or the result of the January 5, 2009 injury.  (Controversion Notice, dated February 9, 2011).

51) On February 18, 2011, Employer filed a partial withdrawal of its controversion notices dated April 7, 2010 and February 9, 2011, and without waiving any defenses, agreed to pay for the casting and physical therapy Dr. Frey recommended, to pay TTD benefits during the period of casting and convalescence, to pay Dr. Hagen’s outstanding fees, and to pay attorney fees to Claimant’s counsel for assisting Claimant in obtaining these previously controverted benefits.  The attorney fees affidavit filed in support of the stipulation for attorney fees compensated Eric Croft’s services at $275.00 per hour, Chancy Croft’s services at $350.00 per hour, and paralegal Patty Jones’ services at $150.00 per hour.  With the issues for hearing resolved, the February 22, 2011 hearing was cancelled. (Partial Withdrawal of Controversion Notices, February 18, 2011; Stipulations to Cancel February 22, 2011 Hearing and for Attorney Fees, February 18, 2011; Affidavit of Attorney Fees).

52) On February 22, 2011, Claimant returned to podiatrist Dr. Heilala for the casting and physical therapy Dr. Frey recommended.  Dr. Heilala noted Claimant’s plan was to stay with family in New Jersey following his casting because he would be out of work, and to fly to New Jersey after the cast application in Alaska.  Because Claimant would have to be non-weight-bearing during the time he was in a cast, Dr. Heilala advised against casting then flying, recommending instead he first travel to New Jersey and have the casting applied by a physician there.  Claimant was to return to Dr. Heilala for reevaluation and physical therapy after cast removal in New Jersey. (Chart note, Dr. Heilala, February 22, 2011).

53) On March 10, 2011, Claimant was seen by Andrew Bear, DPM, in Belleville, New Jersey.   After history and examination, Dr. Bear’s impression was plantar fascia injury of the right foot x 2 years, with chronic scarring and probably localized neuritis.  The treatment plan was to follow through with six weeks of immobilization with casting, followed by a course of physical therapy, and continued use of orthotics.  Claimant was provided a prescription for crutches, and instructed to return for casting when he could be  accompanied by someone to drive him home.  (Chart note, Dr. Bear, March 10, 2011).

54) On March 16, 2011 Dr. Bear applied the cast.  On April 19, 2011 it was removed.  Claimant was referred for a follow-up MRI, told to remain non-weight-bearing with crutches, and return for follow-up in one week.  (Chart note, Dr. Bear, April 19, 2011).

55) On April 22, 2011, an MRI revealed continuing plantar fasciitis, with edema around the insertion of the plantar fascia along its lateral insertion on the calcaneus and in the adjacent musculature.  At the lateral insertion, the radiologist observed a “very tiny partial tear.” (MRI Report, Frank Yuppa, MD, April 22, 2011).

56) On April 26, 2011, Claimant returned to Dr. Bear reporting continuing right heel pain.  Reviewing the recent MRI report, Dr. Bear acknowledged the continued inflammation in Claimant’s plantar fascia insertion and musculature.  Dr. Bear noted Claimant’s right plantar fascia exhibited severe pain to palpation.  Given the level of pain he recommended a corticosteroid injection, a modality not previously employed.  The injection was administered.  Claimant was advised to remain non-weight-bearing with crutches, and given a prescription for physical therapy three times per week for four weeks, consisting of TENS,
 ultrasound, stretching, and gentle massage.  He was instructed to return in two weeks for follow-up.  (Chart note, Dr. Bear, April 26, 2011).

57) On May 11, 2011, EME physician Dr. Yodlowski was asked to review Dr. Frey’s SIME report as well as Dr. Bridges’ September 28, 2010 imaging studies.  She was apparently not provided the transcript of Dr. Frey’s deposition or Dr. Yuppa’s April 22, 2011 MRI images and report.  Viewing the September 28, 2010 MRI images and Dr. Bridges report Dr. Yodlowski reported she “identifie[d] no conclusive evidence of a plantar fascia rupture.”  She criticized Dr. Frey’s SIME report arguing Dr. Frey failed to explain inconsistencies in Claimant’s reporting to various physicians, particularly that the “twinge” Dr. Little recorded was inconsistent with the “ripping” sensation she believed Claimant reported to Dr. Frey.  Had Dr. Yodlowski been supplied with Dr. Frey’s deposition transcript, however, she would have known that Dr. Frey indeed considered this alleged inconsistency in reporting and dismissed it, finding instead Claimant consistently reported his pain began at work on January 5, 2009, and continued unabated although at differing levels of pain.  Rather than finding an inconsistency, Dr. Frey found them consistent in designating a specific injury event, not the gradual onset of pain characteristic of idiopathic plantar fasciitis.  (Compare EME Addendum Report, Dr. Yodlowski, May 11, 2011, with Dr. Frey deposition transcript).

58) Based on perceived inconsistencies in Mr. Acevedo’s reporting the mechanism of injury to various physicians, the fact he waited five days from the reported injury to see a doctor, a perceived seven or eight month “gap” in medical treatment, and a “wax and wane” of symptoms, Dr. Yodloswki again concluded Claimant’s chronic plantar fasciitis was of idiopathic origin and not work-related.  Dr. Yodlowski admitted “an extremely significant” issue in ascribing causation is one’s perception of Mr. Acevedo’s veracity. (Dr. Yodlowski Addendum Report at 3).

59) Based on Claimant’s testimony and demeanor at hearing, the board is persuaded Claimant is a credible witness.  His reports of the mechanism of injury to Drs. Little, Hagen, Heilala, Yodlowski and Frey were not inconsistent.  Claimant was consistent in his assertions to his physicians, at his deposition, and at hearing, he experienced a sudden onset of pain in his right heel at work on January 5, 2009, the pain has never gone away completely, and there were no new intervening traumatic events.  (Experience, judgment, observations, unique facts and inferences drawn therefrom).

60) Dr. Frey was a more persuasive witness than Dr. Yodlowski, as more fully described in the analysis which follows. (Experience, judgment, observations, unique facts and inferences drawn therefrom).

61) Beginning May 17, 2011, Claimant underwent physical therapy at Ivy Rehab Network in Belleville, New Jersey, at the prescribed intervals.  (Ivy Rehab Chart Notes).

62) On June 12, 2011, Claimant saw Dr. Bear for follow-up to the steroid injection, reporting pain less by 40% at rest, but no difference when weight-bearing.  Dr. Bear noted Claimant’s plantar fascia exhibited severe pain on deep palpation and weight-bearing.  He continued Claimant in physical therapy.  (Chart note, Dr. Bear, June 12, 2011; Ivy Rehab Chart Notes).

63) On June 16, 2011, Claimant reported continuing heel pain.  Dr. Bear noted moderate pain on deep palpation and weight-bearing.  He noted Claimant’s orthotics had worn down in the two years he had been wearing them, and planned to obtain pre-certification from Employer for new orthotics.  He advised Claimant that if he did not realize further improvement in physical therapy, his remaining option would be surgery.  Dr. Bear prescribed another four weeks of physical therapy. (Chart note, Dr. Bear, June 16, 2011; PT prescription, June 28, 2011).

64) On June 24, 2011, Claimant filed an Affidavit of Readiness for hearing (ARH) on his amended claim.  Employer opposed it on July 5, 2011, claiming it needed more time for discovery.  (ARH, Affidavit of Opposition).

65) At a June 30, 2011 office visit, Dr. Bear advised Claimant that failing further improvement his remaining options were a sedentary lifestyle or surgery.  Claimant opted for surgery. Dr. Bear planned to discuss the surgical procedure with Employer’s workers’ compensation insurer.  (Chart note, Dr. Bear, June 30, 2011).

66) At a July 14, 2011 visit Dr. Bear assessed chronic plantar fasciitis right heel with no further improvement from PT.  He noted he was still awaiting approval for new orthotics from the insurer.  Claimant’s options were again discussed.  He decided to go forward with a plantar fasciotomy right foot, and was sent for medical clearance and preoperative lab testing, instructed to receive post-operative pain medication from his pain management specialist, Dr. Hagen, and return in two weeks for preoperative procedures.  (Chart note, July 14, 2011). This chart note corroborates Claimant’s testimony he continued obtaining his pain medications from Dr. Hagen in Alaska although treating with Dr. Bear in New Jersey because he had signed a pain contract with Dr. Hagen promising to only obtain pain medicines from him.  (Acevedo).

67) On August 12, 2011, Employer sent Dr. Frey a letter containing four interrogatories, and attaching for her reference 89 pages of medical records from November 23, 2010 through July 14, 2011, records which had not been generated prior to her September 7, 2010 evaluation, her November 16, 2010 addendum report, or largely before her February 3, 2011 deposition.  Most of the attached medical records had not been served on Claimant or filed with the board until an Employer Medical Summary filed on August 11, 2011. (Compare August 12, 2011 letter from Holdiman-Miller to Dr. Frey with Employer Medical Summary filed August 11, 2011).

68) Employer propounded the following interrogatories to Dr. Frey:


1.
Mr. Acevedo has now completed the treatment you recommended, including casting and physical therapy.  Recently, surgery (a plantar fasciotomy) has been recommended.  Do you agree with the surgical recommendation?  Why or why not?



a.
If so, what is the most significant factor in bringing about any need for treatment you recommend?


2.
You previously opined that Mr. Acevedo was not totally disabled from work.  Do you still maintain this opinion?



a. 
If not, what is the most significant factor in Mr. Acevedo’s inability to work?

69) On August 16, 2011, Claimant sent a letter to Dr. Frey, copied to Employer and the board, noting it was filing an objection to Employer’s interrogatories, and asked that Dr. Frey not respond to them until the board provided clarification.  (Letter from Eric Croft to Dr. Frey, August 16, 2011).

70) On August 17, 2011, Claimant filed its Objection to Employer’s August 12, 2011 interrogatories to Dr. Frey, arguing that under 8 AAC 45.092(j)(1)(A), Employer’s interrogatories to the SIME physician were eight months late.  (Objection).

71) On August 25, 2011, a prehearing conference was conducted to address Employer’s interrogatories and Claimant’s objection.  The parties disputed whether the correspondence sent to Dr. Frey constituted “interrogatories” subject to the restrictions on contact with the SIME physician set out in 8 AAC 45.092(j)(1).  They agreed, however, to draft a joint letter to Dr. Frey containing each of their questions, to be signed jointly if they could agree to the language, or by the board on board letterhead if they could not.  They agreed Dr. Frey should not respond to Employer’s August 12, 2011 letter.  The parties also stipulated to a January 17, 2012 hearing on the claim.  Deadlines were established for filing evidence, witness lists and legal memoranda.  (Prehearing Conference Summary, August 25, 2011).

72) On September 7, 2011, the parties jointly prepared and faxed a letter and set of questions to Dr. Frey.  That letter does not appear to have been filed with the board, but its existence is reflected in an exchange of emails between paralegal Patty Jones with The Crofts Law Office, and Rebecca Holdiman-Miller, Employer’s counsel.  (Exhibit 3, Claimant’s Post-Hearing Brief, February 24, 2012). 

73) On September 29, 2011, Claimant returned to Dr. Hagen in Anchorage.  He reported his pain getting worse since he was extending the time between steroid injections because they were limited to three per year.  He reported he had not been able to return to work due to pain, and a hearing on his worker’s compensation claim was scheduled in January, 2012.  Dr. Hagen continued Claimant on Vicodin for another 30 days.  Two refills would be authorized as needed.  He was to follow up in three months. (Chart note, Dr. Hagen, September 29, 2011).

74) On October 3, 2011, Ms. Jones wrote to Ms. Holdiman-Miller:

Hi Rebecca, It’s been almost 4 weeks and no response from Dr. Frey.  I would like to send the following letter to her.  Any objections?

       Dear Dr. Frey:

The parties jointly prepared a letter which was faxed to you on September    7, 2011.  To date there has been no response.  As the parties would like to keep this case moving forward we are requesting your response.  For your convenience a copy of the September 7 letter is attached.

       Your immediate attention is appreciated.

Ms. Holdiman-Miller responded:

I was just thinking about the delay with Frey today.  I have no objection.  Thank you. 

(Exhibit 3, Claimant’s Post-Hearing Brief, February 24, 2012; emails between Ms. Jones and Ms. Holdiman-Miller).

75) On October 4, 2011, Ms. Jones notified Ms. Holdiman-Miller she had just received a telephone call from Dana Molina of Dr. Frey’s office responding to the agreed upon email sent the previous day.  She relayed that according to Dana, Dr. Frey had been out of town, but Dana would have Dr. Frey answer the previous letter and fax the response.  Ms. Jones noted in her email to Ms. Holdiman-Miller “That was all we discussed.  We did not discuss any of the specifics of the case.  The call lasted appx 1 minute.” (Id.)

76) On October 6, 2011, Ms. Jones again emailed Ms. Holdiman-Miller stating:  “I faxed the response from Frey to you.  She didn’t answer Q # 1.  Can I fax a short note saying:  There are additional records.  The parties would like to send the records to you along with questions.  Do you want to see Mr. Acevedo in person or do a records review?”  (Id.)  

77) Thereafter Ms. Jones and Ms. Holdiman-Miller’s paralegal Erica Ivey, worked together, assiduously, courteously and professionally, through email and telephone contacts with Dr. Frey’s assistant, Dana Molina, to arrange a teleconference between the two attorneys and Dr. Frey, and to obtain Dr. Frey’s answers to written questions both attorneys had propounded. Both paralegals emailed Ms. Molina on these non-substantive, scheduling matters, and both carefully copied the other on these emails.  On the odd occasion both paralegals omitted the other from the email stream, but quickly followed up their omission with the email and an apology. Evident from the paralegals’ emails to Ms. Molina, their emails to each other, and responses from Ms. Molina, Dr. Frey was an active,  busy orthopedic surgeon and difficult even for her office assistant to pin down. (Claimant’s Post-Hearing Brief, February 24, 2012, Exhibit 3; Affidavit of Patty Jones, February 24, 2012 with exhibits).

78) On November 11, 2011, counsel for Claimant and Employer together participated in an unrecorded teleconference with Dr. Frey.  On November 23, 2011, Mr. Croft followed up that teleconference with a letter summarizing his understanding of Dr. Frey’s representations at that teleconference, and posing questions to which both parties sought Dr. Frey’s response, including whether Dr. Frey, if Claimant were her patient, would want to examine him again before recommending future treatment, and whether a functional capacities evaluation (FCE) would be necessary before she could address any future work restrictions.  Mr. Croft noted Ms. Holdiman-Miller would be forwarding to Dr. Frey a copy of the April 22, 2011 MRI done in New Jersey, and acknowledged Ms. Holdiman-Miller would be posing several additional questions to Dr. Frey. (Letter from Eric Croft to Dr. Frey, November 23, 2011).

79) After several efforts to obtain Dr. Frey’s response to the questions posed on November 23, 2011, Ms. Jones, on December 15, 2011, in an email wrote to Ms. Molina:   “Sorry to be a pest, but to followup . . . the parties are inquiring as to the status of Dr. Frey’s responses to their questions.  If they have not been done can you give us an idea when completion might be expected.  Thank you.”  Ms. Molina replied:  “Sorry I was on vacation just trying to catch up on things, but I thought that there was a phone conference in place of a dictated report.”  In a reply email to Ms. Molina, copied to both Ms. Ivey and Ms. Holdiman-Miller, Ms. Jones attached the November 23, 2011 letter. On December 20, 2011, Ms. Molina reported difficulty opening the attachment, but was finally able to do so, saying she would get it to Dr. Frey immediately.  On December 21, 2011, Ms. Jones forwarded Ms. Molina’s email to Ms. Ivey, saying “I have just returned to the office after 7 days on jury duty to see the attached email.  Sounds like we are getting closer.”  (Emails, December 15, 20, 21, 2011, See Exhibit 3, Claimant’s Post-Hearing Brief, February 24, 2011, at pages 67-69, 72).

80) It was not until December 20, 2011, however, that Ms. Holdiman-Miller, by Express Mail, sent Dr. Frey the April 22, 2011 MRI CD, mentioned in the November 23, 2011 leltter as on its way to her from Ms. Holdiman-Miller.  Ms. Holdiman-Miller enclosed with the CD her August 12, 2011 letter to Dr. Frey, previously withdrawn by agreement of the parties, and presumably now agreeable, posing the following questions:


1.  Mr. Acevedo has now completed the treatment you recommended, including casting and physical therapy.  Recently, surgery (a plantar fasciotomy) has been recommended.  Do you agree with the surgical recommendataion?  Why or why not?




a.  If so, what is the most significant factor in bringing about any need for treatment you recommend?


2.    You previously opined that Mr. Acevedo was not totally disabled from work.  Do you still maintain this opinion?




a.  If not, what is the most significant factor in Mr. Acevedo’s inability to work?

(Post-Hearing Brief of Employer and Carrier/Adjuster, February 17, 2012, Exhibits 5, 6).

81) On December 22, 2011, Ms. Molina faxed Dr. Frey’s responses to three questions posed in the November 23, 2011 letter. Dr. Frey replied “yes” in the spaces provided, stating if Mr. Acevedo were her patient she would want to see him again before recommending future treatment, and would want an FCE conducted before addressing work restrictions.  (SIME binder page 000194, see fax date of transmission from Dr. Frey 12/22/2011).

82) On Thursday, December 29, 2011, Ms. Ivey emailed Ms. Molina another letter from Ms. Holdiman-Miller, posing additional questions to Dr. Frey, and asking that she respond expeditiously since the hearing was scheduled for January 17, 2012.  Ms. Miller wrote: 


In our teleconference on November 11, 2011, as I recall, you stated that you would only consider surgery if a mass was found on physical examination of his right foot.  In his recent physical examination on September 29, 2011, Mr. Acevedo’s treating physician, Dr. Derek Hagen, found no mass, swelling, deformity, or other evidence of trauma in his right foot.  A copy of this medical report is enclosed for your review.


In light of your recent statement, and the fact that no mass was found on physical examination, do you agree that Mr. Acevedo does not need surgery?  



____   Yes, I agree that Mr. Acevedo does not need surgery, since no mass was found in his right foot.



____
No, I believe that he does need surgery, despite the lack of any mass in his right foot.


If no, please explain:________________________________________

      (Post-Hearing Brief of Employer and Carrier/Adjuster, February 17, 2012, Exhibit 1; Claimant’s Post-Hearing Brief, February 24, 2012, Exhibit 3 at 75; Letter from Ms. Holdiman-Miller to Dr. Frey, December 29, 2011).  

83) On Tuesday, January 3, 2012, Ms. Ivey wrote to Ms. Molina asking for Dr. Frey’s response to Ms. Holdiman-Miller’s December 29, 2011 letter, and asking Ms. Molina to indicate Dr. Frey’s availability for telephonic testimony on January 17, 2012.  (Email, Ms. Ivey to Ms. Molina, January 3, 2012; Exhibit 2, Post-Hearing Brief of Employer, February 17, 2012).

84) On January 4, 2012, Ms. Ivey wrote again to Ms. Molina, requesting Dr. Frey’s fee schedule, and again asking for Dr. Frey’s response to the December 29, 2011 letter.  (Email, Ms. Ivey to Ms. Molina, January 4, 2012; Exhibit 3, Post-Hearing Brief of Employer, February 17, 2012).

85)  Ms. Molina responded the same day, Wednesday, January 4, 2012, stating January 17, 2012 was a patient day for Dr. Frey, “so I would need to cancel patients (sic) what time would you possibly need her to be available for the telephonic testimony? Do you have our fee schedule?”  (Id.).

86) Ms. Ivey’s January 3 and January 4, 2012 emails to Ms. Molina were copied to Ms. Jones.  Ms. Molina’s responses, likely using the “reply all” command, were also copied to Ms. Jones.  (Id.).

87) On Friday, January 6, 2012, at 8:15 a.m. Alaska time, Ms. Ivey emailed Ms. Molina asking again for Dr. Frey’s responses to Ms. Holdiman-Miller’s December 29, 2011 letter, and instructing Ms. Molina to “please confirm that Dr. Frey is not currently available on 1/17/12 as it is a clinic day and patients are currently scheduled.”  She marked the email “High Importance.”  Ms. Ivey did not share this email with Ms. Jones.  At 4:07 p.m. Alaska time, Ms. Ivey re-iterated her request, “I know I am being a pest, however, can you please respond to the below message?” At 5:11 p.m. Ms. Molina responded to Ms. Ivey’s second email:  “I am trying to get her responses over to you by Monday.  1/17/11 is a patient day but I would like to know what time approx.”  Ms. Molina’s “reply” was sent only to Ms. Ivey. (Post-Hearing Brief of Employer, February 17, 2012, Exhibit 4).

88) On Monday, January 9, 2012, at 10:30 a.m. Alaska time, Ms. Ivey responded to Ms. Molina’s request for the time Dr. Frey’s testimony would be needed: “I don’t have a specific time as the Board has a ‘trailing’ calendar.  Unfortunately, we will not have a better idea until the day before the hearing.  I look forward to receiving Dr. Frey’s response.  Thanks.” Ms. Ivey did not share this email with Ms. Jones.  (Post-Hearing Brief of Employer, February 17, 2012, Exhibit 4).

89) At 12:29 p.m. Ms. Jones, apparently having heard nothing since the January 3 and January 4 emails shared with her concerning arrangements for Dr. Frey’s testimony, emailed Ms. Molina, stating:  “I’ve seen in the email traffic that the insurance company is working to schedule Dr. Frey for Mr. Acevedo’s hearing on January 17.  Can you confirm that she is planning on telephonically attending?” (Claimant’s Post-Hearing Brief, February 24, 2012, Exhibit 3 at 80).

90) Ms. Molina responded at 2:07 p.m., stating “I have asked you (sic) what time so I can re- arrange her patient day or cancel it if needed.”  (Claimant’s Post-Hearing Brief, February 24, 2012, Exhibit 3 at 85).

91) At 2:15 p.m. Ms. Ivey forwarded to Ms. Jones her three emails with Ms. Molina from January 6, and her email to Molina from earlier that morning, January 9, 2012, noting “Forgot to cc you with this earlier.  Have received no additional response from Dr. Frey’s office.”  (Post-Hearing Brief of Employer, February 17, 2012, Exhibit 4).

92) At 2:31 p.m. Ms. Jones forwarded Ms. Molina’s 2:07 p.m. response to Ms. Ivey, with the exclamation “Wow!  Here you go.  I think she might have gotten us confused.”  (Claimant’s Post-Hearing Brief, February 24, 2012, Exhibit 3 at 85).

93) Early on Wednesday, January 11, 2012, Ms. Jones opened an email sent by Ms. Molina late the previous evening.  At 7:41 a.m., she forwarded it to Ms. Ivey, noting “I received the following email this morning.”  The email from Ms. Molina read:

After reviewing the recent MRI & records Dr. Frey does agree with the surgery (fasciotomy) because he has failed such extensive conservative treatment and is still symptomatic.

If he does have the surgery he would be TTD x 3 months then sedentary x 9 months while attending post operative physical therapy then re-evaluated to return to FTFD.

It is this email, and entries in Mr. Croft’s Affidavit of Fees, upon which Employer primarily relies for its allegation Mr. Croft and Dr. Frey engaged in unlawful ex parte communications, and for its argument Dr. Frey’s opinions are biased and should be stricken from the record.  (Final Hearing Brief of Employer, March 29, 2012, at 3-4, and Exhibit 5).

94) A four hour hearing on the merits was held as scheduled on January 17, 2012.  Dr. Frey testified consistently with her SIME report and addendum, and her deposition testimony, opining Claimant’s employment with Nordstrom, particularly the injury sustained on January 5, 2009, was the substantial cause of his plantar fasciitis, and there was no convincing evidence his plantar fasciitis was of idiopathic origin.  She further testified that based on the more recent medical records provided to her, particularly the April 22, 2011 MRI and Dr. Bear’s more recent records, she believed a plantar fasciotomy was now a reasonable and appropriate modality for Claimant to pursue, as he continued to have pain, and had tried every conservative modality with no relief.  Dr. Frey testified she could conduct a follow-up SIME within a short period of time should it be ordered, as she keeps evening hours open for independent evaluations.  (Frey hearing testimony).

95) At the close of the hearing Employer argued Dr. Bear was an excessive change of physician, Mr. Croft and Dr. Frey must have engaged in ex parte contact for Dr. Frey to have changed her position on surgery, Dr. Frey was biased, and Dr. Bear’s and Dr. Frey’s records and opinions should be stricken. Mr. Croft argued Employer had jumped to a “wildly incorrect conclusion,” leveling serious allegations with no factual basis, which were irresponsible and offensive both to him and to Dr. Frey, and were inappropriately raised at the conclusion of a hearing.  After deliberating, the panel ruled it would hold the record open for Claimant to return for a follow-up evaluation with Dr. Frey, and ordered the parties to brief the issues of excessive change of physician, whether ex parte contact occurred as alleged, and to submit final arguments in writing following receipt of Dr. Frey’s follow-up report. (Record).

96) On February 2, 2012, Claimant was seen by Dr. Frey for an SIME re-evaluation.  After reviewing recent medical records, and re-examining Claimant, Dr. Frey again opined that plantar fasciotomy surgery was now indicated because conservative treatment options had been exhausted and had not improved Claimant’s symptoms.  She reported that the April 22, 2011 MRI indicated even more clearly Claimant suffered a partial rupture of the plantar fascia and continuing inflammation.  Dr. Frey noted her surgery recommendation was a change in her position from 2010, and was based on the subsequent failure of all conservative treatment options available. (SIME Re-Evaluation Report, February 2, 2012).

97) A February 7, 2012 conference established a post-hearing briefing schedule.  (Conference Summary, February 7, 2012). 

98) Based on his reaction and demeanor, first at the hearing, and again at the post-hearing conference, Mr. Croft was credible in his assertions he engaged in no ex parte communications with Dr. Frey or her office, and spoke to her only twice prior to her hearing testimony: once at her deposition in the presence of Mr. Holloway, and again at the teleconference in the presence of Ms. Holdiman-Miller.  His credible assertions are supported by Dr. Frey’s own hearing testimony where, on cross-examination, she denied having ex parte contact with Mr. Croft or his office.  Moreover, when asked what communication it was she was responding to when she instructed Ms. Molina to provide the substantive replies contained in Ms. Molina’s January 10, 2012 email, Dr. Frey replied she believed it was a December 29, 2011 letter from “Holmes, Weddle, Barcott,”  in other words, Ms. Holdiman-Miller’s inquiry to Dr. Frey.  In fact, based on the email’s contents, it appears Ms. Molina was providing Dr. Frey’s response to both Ms. Holdiman-Miller’s December 20, 2012 and December 29, 2011 letters and interrogatories, which Ms. Ivey had been repeatedly requesting.  (See Eric Croft Affidavit, February 24, 2012; Patty Jones Affidavit, February 24, 2012, including exhibits; Frey testimony; Compare Ms. Molina’s January 10, 2012 email to Ms. Jones, with Ms. Holdiman-Miller’s December 20, 2011 and December 29, 2011, letters containing interrogatories).  

99) It is evident from the email string that Ms. Molina was again confusing Ms. Jones and Ms. Ivey. Indeed, whether Ms. Molina ever even understood they were from different offices with different interests is questionable.   Ms. Molina’s January 10, 2012 email was Dr. Frey’s honest effort to respond to the parties’ questions, not a reflection of nefarious intent or biased motive on the part of Dr. Frey or her office staff. Although Ms. Molina mistakenly responded to only one of the two offices, Ms. Jones immediately transmitted the email to Employer through Ms. Ivey. (Id.; Judgment, observations, unusual facts of the case and inferences therefrom).

100) Mr. Croft’s denials of unlawful ex parte contact with Dr. Frey stated at both the hearing and post-hearing conference are re-iterated in his February 24, 2012 Affidavit.  In his affidavit he persuasively explained he had never had any communications with Ms. Molina, but as the hearing approached and it appeared Employer had not secured Dr. Frey’s hearing testimony, he left a voice mail message for Ms. Molina, in Ms. Jones’ presence, asking her to confirm Dr. Frey’s telephonic attendance with Ms. Jones.  He convincingly explained the January 16, 2012 billing entry, “Confirm Dr. Frey testimony,” on which Employer relied for its assertion he engaged in ex parte contact, reflected his confirmation of Dr. Frey’s appearance at hearing with Ms. Jones, not Dr. Frey, and that Employer’s misunderstanding could easily have been cured by simply asking him about it.  Mr. Croft’s affidavit is supported by Ms. Jones’ affidavit, and by the email streams both parties produced as exhibits with their post-hearing briefs.  Employer’s mistaken accusation of unlawful ex parte contact appears to have resulted in part from the pressure under which the parties were working as this fiercely litigated case moved closer to hearing, delays in obtaining post-deposition and post-teleconference responses to questions posed to an active, busy orthopedic surgeon, understandable confusion by Dr. Frey’s office staff person who was being peppered with emails from both paralegals, and Employer’s delay in waiting until December 20, 2011 and December 29, 2011 to forward an April 22, 2011 MRI and questions to Dr. Frey for a January 17, 2012 hearing.  (Id.; experience, judgment, observations and inferences drawn therefrom).

101) From March 1, 2011 through January 16, 2012, Claimant seeks fees for Eric Croft’s services at $285.00 per hour, for Chancy Croft’s services at $350.00 per hour and for paralegal Patty Jones’s services at $150.00 per hour.  From January 17, 2012, each professional’s fees were charged at $300.00, $400.00 and $160.00 per hour, respectively.   The Crofts Law Office seeks reimbursement of costs totaling $3,178.86.  Employer did not contest Chancy Croft’s or Patty Jones’ hourly rates for professional services, nor did it contest the bill of costs.  (Affidavits of Fees and Costs).

PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board. . . .


. . . 

(h) The department shall adopt. . . regulations to carry out the provisions of this chapter. . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

AS 23.30.010.  Coverage.

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215…. 

AS 23.30.095. Medical treatments, services, and examinations.  
(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee’s disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require…. The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.  (emphasis added).
…

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  

. . .

 (o) Notwithstanding (a) of this section, an employer is not liable for palliative care after the date of medical stability unless the palliative care is reasonable and necessary (1) to enable the employee to continue in the employee’s employment at the time of treatment, (2) to enable the employee to continue to participate in an approved reemployment plan, or (3) to relieve chronic debilitating pain. A claim for palliative care is not valid and enforceable unless it is accompanied by a certification of the attending physician that the palliative care meets the requirements of this subsection. A claim for palliative care is subject to the requirements of (c) - (n) of this section. If a claim for palliative care is controverted by the employer, the board may require an evaluation under (k) of this section regarding the disputed palliative care. A claim for palliative care may be heard by the board under AS 23.30.110.

Under the Act, an employer shall furnish an employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured employee’s claim for medical treatment made within two years of an indisputably work-related injury, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).
AS 23.30.095(a) requires employers to pay for treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date.  After two years the board may authorize treatment necessary for the process of recovery or to prevent disability.  In Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize ‘indicated’ medical treatment ‘as the process of recovery may require.’”  Citing Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991).  “If the treatment is necessary to prevent the deterioration of the patient’s condition and allow his continuing employment, it is compensable within the meaning of the statute.” Leen v. R.J. Reynolds Co., AWCB Dec. No. 98-0243 (September 23, (1998); Wild v. Cook Inlet Pipeline, 3AN-80-8083 (Alaska Super. Ct. Jan. 17, 1983); see accord Dorman v. State, 3AN-83-551 at 9 (Alaska Super. Ct., February 22, 1984).  

An injured worker is entitled to a prospective determination of whether his injury or proposed treatment is compensable.  Summers v. Korobkin Constr., 814 P.2d 1369 (Alaska 1991).

AS 23.30.120.  Presumptions. 

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Id.  

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case. Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  “In making the preliminary link determination, the Board may not concern itself with the witnesses' credibility.” Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  

If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150, 7 (Mar. 25, 2011).  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997). “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.”  Runstrom at 8.  

“It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994) citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P. 2d 1184, 1189 (Alaska 1993).

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

AS 23.30.145.  Attorney fees. . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   Attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.  

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer . . .  

. . .

(d)  . . . When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days after the determination.

. . .

(p)
An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.


AS 23.30.185. Compensation for temporary total disability.  

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200.  Temporary partial disability.  (a)  In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee’s spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.  Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability. . . .

AS  23.30.395.  Definitions.  In this chapter,

. . .

“disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;   

. . .

8 AAC 45.082.  Medical treatment.  
. . .

(b)  Physicians may be changed as follows:


…

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee's attending physician. An employee does not designate a physician as an attending physician if the employee gets service (emphasis added).

(A) at a hospital or an emergency care facility;

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician;

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician.


(3)  For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians.

(4) Regardless of an employee’s date of injury, the following is not a change of an attending physician:

(A) The employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians;  

(B) The attending physician dies, moves the physician’s practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians;

(C) The employer suggest, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician;

(D)  The employee request in writing that the employer consent to a change of attending physician, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician.

. . .

(c)  If, after a hearing, the board finds a party made an unlawful change of physicians in violation of AS 23.30.095(a) or (e) or this section, the board will not consider the reports, opinions, or testimony of the physician in any form, in any proceeding, or for any purpose.  If, after a hearing, the board finds an employee made an unlawful change of physician, the board may refuse to order payment by the employer. (emphasis added).

8 AAC 45.092.  Selection of an independent medical examiner.  

. . .

(i) The report of the physician who is serving as an independent medical examiner must be done within 14 days after the evaluation ends.  The evaluation ends when the physician reviews the medical records provided by the board, receives the results of all consultations and tests, and examines the injured worker. . . .   until the parties receive the second independent medical examiner’s written report, communications by and with the second independent medical examiner are limited, as follows:

 (1) a party or party’s representative and the examiner may communicate as needed to schedule or change the scheduling of the examination;

(2)  the employee and the examiner may communicate as necessary to complete the examination;

(3)  the examiner’s communications with a physician who has examined, treated, or evaluated the employee must be in writing, and a copy of the written communication must be sent to the board and the parties; the examiner must request the physician report in writing and request that the physician not communicate in any other manner with the examiner about the employee’s condition, treatment or claim.


(j) After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection.  If a party wants the opportunity to


(1) submit interrogatories or depose the examiner, the party must

  (A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner’s report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and


  (B) initially pay the examiner’s charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party; . . . . (emphasis added).

(2) communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same time the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or
(3) question the examiner at a hearing, the party must initially pay the examiner’s fee for testifying; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the board will, in its discretion, award the examiner’s fee as costs to the prevailing party. 

(k)  If a party’s communication with an examiner is not in accordance with (j) of this section, the board may not admit the evidence obtained by the communication at a hearing and may not consider it in connection with an agreed settlement. (emphasis added).

8 AAC 45.120. Evidence.

…

(k) The board favors the production of medical evidence in the form of written reports, but will, in its discretion, give less weight to written reports that do not include 

(1) the patient’s complaints; 

(2) the history of the injury; 

(3) the source of all facts set out in the history and complaints; 

(4) the findings on examination; 

(5) the medical treatment indicated; 

(6) the relationship of the impairment or injury to the employment; 

(7) the medical provider’s opinion concerning the employee’s working ability and reasons for that opinion; 

(8) the likelihood of permanent impairment; and 

(9) the medical provider’s opinion as to whether the impairment, if permanent, is ready for rating, the extent of impairment, and detailed factors upon which the rating is based. 

8 AAC 45.142.  Interest.  (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.


(b) The employer shall pay the interest


  (1) on late-paid time-loss compensation to the employee. . . ;

. . . 


  (2) on late-paid medical benefits to


    (A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider or the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

    (C) to the provider if the medical benefits have not been paid.

8 AAC 45.180.  Costs and attorney’s fees. . . .

. . .

(b) A fee under AS 23.30.145 will only be awarded to an attorney licensed to practice law in this state or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee.

(c) Except as otherwise provided in this subsection, an attorney fee may not been collected from an applicant without board approval.  A request for approval of a fee be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed. . . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved.

. . . .

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. . . . 

(1) costs incurred in making a witness available for cross-examination;


. . . 

(6) costs for telephonic participation in a hearing;

. . .

 (9) expert witness fees, if the board finds the expert’s testimony to be relevant to the claim;


. . .

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk

(A) is employed by an attorney licensed in this or another state;


(B) performed the work under the supervision of a licensed attorney;


(C) performed work that is not clerical in nature;


(D) files an affidavit itemizing the services performed and the time spent in performing each service; and


(E) does not duplicate work for which an attorney’s fee was awarded;

Black’s Law Dictionary defines “interrogatories” as “A set or series of written questions drawn up for the purpose of being propounded to a party, witness, or other person having information of interest in the case . . . .  Black’s Law Dictionary, Fifth Edition (1979).

ANALYSIS

1)
Was Dr. Bear an excessive change of physician by Claimant, and should his reports and opinions be stricken from the record?

The law prohibits an employee from making more than one change in the employee’s choice of attending physician without the written consent of the employer.  A change in physician does not occur, however, where an employee receives care from another physician in the same clinic or group as the attending physician, or where an employee is referred to a specialist by his attending physician.  
Services Claimant received from Dr. Hagen were not a change of physician from Dr. Little, since Dr. Hagen and Dr. Little were in the same medical group at the time Claimant first saw each of them.  Services Claimant received from Dr. Heilala were not a change of physician from Dr. Hagen, since those services were provided on referral from Dr. Hagen.  Services Claimant received from Dr. Bear were not a change of physician from Dr. Heilala because those services were provided on referral from Dr. Heilala, who advised Claimant against having his leg cast applied before flying to New Jersey, and recommended he instead have the casting done in New Jersey where he would be recuperating with family because he would be out of work.

Dr. Bear was not a change of physician, and thus not an excessive change of physician.  Even if Dr. Bear was considered a change of physician from Dr. Heilala, it would be Claimant’s first allowable change of physician.  Dr. Bear’s reports and opinions are admissible, and if Claimant’s injury is compensable Dr. Bear is entitled to payment from Employer.
2)
Did Claimant’s attorney or staff engage in unauthorized ex parte contact with SIME physician Dr. Frey, and should Dr. Frey’s reports and opinions be stricken from the record?

Employer has failed to demonstrate by a preponderance of evidence there was any unauthorized ex parte contact between The Crofts Law Office and Dr. Frey.  Any confusion in the manner in which Ms. Molina conveyed the information contained in her January 10, 2012 email to the parties resulted from the pressure under which the parties were working as this fiercely litigated case moved closer to hearing, delays in obtaining post-deposition and post-teleconference responses to questions posed to a busy orthopedic surgeon, understandable confusion by Dr. Frey’s staff person who was being peppered with emails from both paralegals, and Employer’s 
delay in waiting until December 20, 2012 and December 29, 2012 to provide Dr. Frey with the April 22, 2011 MRI and additional questions, when the January 17, 2012 hearing was only 11 business days away.  Dr. Frey’s reports and opinions will not be stricken.

3)
Was Claimant’s employment the substantial cause of his plantar fasciitis, need for medical treatment and disability?

Claimant raised the presumption of compensability for his right foot injury through his testimony he experienced sudden onset of pain in his right heel on January 5, 2009, when, while carrying a large pallet, he stepped on the raised threshold of Employer’s front display window vignette, and by his consistency in reporting a sudden onset of pain from work activities on January 5, 2009.  These facts, taken together and without weighing credibility, are sufficient to establish the “preliminary link” Claimant’s need for medical care and disability resulted from his employment.  

Once Claimant raised the presumption, Employer was required to rebut it with substantial evidence demonstrating that a cause other than employment played a greater role in causing Claimant’s disability and need for medical treatment.  The employer’s evidence must be viewed in isolation and without a determination of credibility.  While Claimant argues an idiopathic or unknown origin, as a matter of law, cannot rebut the presumption of compensability, that issue need not be addressed here given the result ultimately reached. Assuming arguendo Dr. Yodlowski’s opinion Claimant’s plantar fasciitis was of idiopathic origin does indeed rebut the presumption of compensability, the analysis then moves to the third and final stage. 

At the third stage of the presumption analysis, Claimant has proven by a preponderance of evidence, through his credible testimony and that of Dr. Frey, and the medical records of Drs. Little, Hagen and Heilala, his employment was the substantial cause of his plantar fasciitis, resulting disability and need for medical care.  Claimant reported and testified, credibly and consistently, he suffered the sudden onset of pain in his right heel while at work on January 5, 2009.  He was convincing and consistent in his assertions he had not suffered any foot or ankle pain or injury prior to the January 5, 2009 work injury, and has continued to suffer the same foot pain, though waxing and waning in intensity with activity, since the original injury, with no recovery.

Dr. Frey’s interpretation of the September 28, 2009 MRI as showing a plantar fascia tear and scarring, corroborated by Dr. Yuppa’s April 22, 2011 MRI report, is accorded greater weight than Dr. Bridges’ and Dr. Yodlowski’s reading the MRI as normal.  Dr. Frey’s opinion Claimant’s plantar fasciitis resulted from the January 5, 2009 work injury, and is not an idiopathic occurrence of plantar fasciitis, is accorded greater weight than Dr. Yodlowski’s opinion to the contrary.   
While both Dr. Frey and Dr. Yodlowski are orthopedic physicians, Dr. Frey is a practicing orthopedic surgeon with 23 years in active orthopedic practice specializing in injuries to the foot and ankle.  She has been a professor of orthopedic surgery since 1987 at the University of Southern California and the University of California, Los Angeles, and has served as faculty member, instructor, chair or moderator of an impressive array of symposia pertaining to foot and ankle orthopedics over the past 20 years.  She has published extensively on the subject of foot and ankle orthopedics, with no less than 116 discrete publications to her name through 2009, as well as served as editor, reviewer, or editorial board member for numerous other orthopedic publications specializing in foot and ankle orthopedics.   Dr. Frey examined Claimant on two occasions, as recently as February 2, 2012, carefully reviewed two MRI imaging sequences, identifying the scar tissue evident from a plantar fascia rupture on both, and maintained her opinion Claimant’s plantar fasciitis was caused by the January 5, 2009 work injury, and was not idiopathic.  Dr. Yodlowski was a practicing orthopedic surgeon for only ten years before restricting her practice to independent medical examinations ten years ago, and saw Claimant on one occasion, February 1, 2010, almost two years prior to hearing.  Dr. Yodlowski was not provided all of the medical records, did not review Dr. Frey’s deposition testimony, Dr. Yuppa’s April 22, 2011 MRI and report, and did not testify.

Dr. Yodlowski relied on and repeatedly emphasized what she perceived as inconsistencies between Claimant’s initial reporting to Dr. Little, and his report to her of the traumatic manner in which his foot pain originated.  Dr. Frey found Claimant’s reporting to Dr. Little not inconsistent with his description to her and to Dr. Yodlowski, noting his description to Dr. Little on January 9, 2009, that his pain began “five days ago” after “repeated pushing, pulling, straining,” describes an “event” associated with trauma, rather than the slow insidious onset of pain associated with idiopathic origin.  

Dr. Yodlowski relied on a purported several month “gap in treatment,” from February to September, 2009, for her opinion Claimant’s symptoms from January, 2009 resolved, and his return to care in September represented a “new” injury from intervening employment at either Stallone’s or at the Dimond Center Ice Rink.  Dr. Frey persuasively stated it is not unusual, nor does it reflect a lack of ongoing treatment, when a patient is released with medications to return as needed, as Claimant was here, and does not return for a physician visit for a period of months.  Here, on January 21, 2009, Dr. Hagen returned Claimant to seven days modified part-time work, with instructions to wear a splint, and a prescription for the anti-inflammatory Relafen 750 mg, twice a day.  On follow-up on February 2, 2009, he returned Claimant to full time work, with restrictions on lifting, carrying, standing and walking, with instructions to wear comfortable yet supportive shoes, and to continue the Relafen.  

Claimant credibly testified that at the time of the purported “gap in treatment,” he changed his position from head of the visual design department to a sales clerk position at Nordstrom, and then to a part-time position at Stallone’s, all to accommodate his physical limitations.  Dr. Frey was convincing, based on her review of the medical evidence, particularly Dr. Hagen’s September 29, 2009 and October 8, 2009 chart notes, that Claimant’s return to Dr. Hagen in September, 2009 was not the result of an intervening injury, but because “he continues to have pain in the foot . . . denies any new trauma and reports his current pain symptoms are directly related to his injury while working at Nordstrom.”  Moreover, the so-called “rink incident,” where Claimant experienced pain in his right foot while on a ladder at the Dimond Center Ice Rink, to which Dr. Yodlowski ascribed Claimant’s ongoing right foot pain,  according to Dr. Hagen’s October 8, 2009 chart note, occurred after Claimant’s September 29, 2009 visit with Dr. Hagen 

Dr. Yodlowski also relied for her conclusion Claimant’s employment for Nordstrom was not the substantial cause of his need for medical care on Dr. Bridges’ radiological report following the September 28, 2010 MRI of Claimant’s foot.  Dr. Bridges, a radiologist who did not examine the patient, reported his impression as an “unremarkable MRI of the right foot.”  Dr. Frey, however, testified persuasively at hearing, and demonstrably at her videotaped deposition, that the September 28, 2010 magnetic resonance images showed a definitive rupture of the plantar fascia in Claimant’s right foot in numerous coronal and sagittal views.  She was convincing that the September 28, 2009 and April 22, 2011 MRIs confirmed her diagnosis of ruptured plantar fascia, and persuasive in explaining that Dr. Bridges’ error resulted from his not having interviewed or examined the patient, and thus not knowing what he was looking for or where when he viewed the images, a not uncommon radiological error.  

Dr. Frey’s opinion the January 5, 2009 work injury was the substantial cause of Claimant’s plantar fascia rupture, disability and need for medical treatment, based on Claimant’s description of the mechanism of injury, his consistency reporting it occurred on January 5, 2009, MRI views consistent with her physical findings, no previous history of foot problems, and the absence of any evidence of idiopathic onset plantar fasciitis, is the more persuasive opinion.  Dr. Frey convincingly dismissed the evidence on which Dr. Yodlowski relied for her opinion Claimant’s injury was not related to his employment at Nordstrom.  

Based on the credible testimony of Claimant and Dr. Frey, and the medical records of Drs. Little, Hagen and Heilala, Claimant has met his burden of proving  by a preponderance of evidence his employment for Nordstrom was the substantial cause of his plantar fascia rupture, disability and need for medical care.

4)
Is Claimant entitled to an award of medical and related benefits, including plantar fasciotomy surgery?

Within the first two years of injury, the law requires an employer to furnish reasonable and necessary medical, surgical, and other attendance or treatment which the nature of the injury or the process of recovery requires.  After two years the board may authorize treatment necessary for the process of recovery or to prevent disability.  
There is no allegation the conservative treatment Claimant has received to date from treating physicians Drs. Little, Hagen, Heilala and Bear, consisting of anti-inflammatory and pain medications, splinting, casting, custom orthotics, time, rest, restricting physical activity, physical therapy, and steroid injections, was unnecessary or unreasonable in promoting the process of recovery.  Claimant has proven by a preponderance of evidence his employment was the substantial cause of injury and need for medical care for plantar fasciitis.  On June 30, 2011, after more than two years of conservative modalities failed to resolve Claimant’s chronic plantar fasciitis, Dr. Bear recommended a right plantar fasciotomy.  Dr. Frey opined right plantar fasciotomy is now reasonable and appropriate given the extensive yet unsuccessful results obtained from conservative treatments alone.  No persuasive evidence to the contrary was introduced.  

Claimant has demonstrated by a preponderance of evidence right plantar fasciotomy surgery is reasonable in order to promote his recovery and prevent his continuing disability.  Claimant is entitled to an award of medical benefits for his right plantar fasciitis, including right plantar fasciotomy surgery and related benefits.
5)  
Is Claimant entitled to an award of TPD and or TTD?

Where a worker suffers a compensable injury total in character but temporary in nature, the law requires compensation for his temporary total disability at 80 percent of his spendable weekly wage during the disability period.  In a case of temporary partial disability resulting in a decrease in earning capacity, the compensation shall be 80 percent of the difference between the injured workers’ spendable weekly wage before the injury and the wage-earning capacity of the employee after the injury.  Disability means incapacity because of injury to earn the wages the employee was receiving at the time of injury in the same or any other employment.  TPD and TTD must be paid during the continuance of the disability.  Neither TPD nor TTD may be paid for any period of disability occurring after medical stability is attained. 

Claimant suffered uncompensated periods of both TPD and TTD since the time of injury.   He is not yet medically stable.  He will be temporarily totally disabled following his plantar fasciotomy surgery and during recovery.  He will be entitled to TTD benefits during this period of total disability.  Jurisdiction is reserved on issues pertaining to TPD and TTD periods and amounts due, if not otherwise resolved by the parties.  

6)
Is Claimant entitled to an award of interest?

Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  Interest accrues on any late-paid compensation or benefits, including late-paid medical benefits.  Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation or benefits are due, until paid in full.   Claimant will be entitled to interest on late paid TPD and TTD, and out of pocket medical expenses.  If medical benefits were paid to providers late, interest on late paid medical benefits will be due the providers.

7)
Is Claimant entitled to an award of attorney fees and costs, and if so, in what amount?

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees shall be paid which is both fully compensatory and reasonable, after considering the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services.  Here, Claimant prevailed on all of the issues for hearing.  His attorneys’ efforts resulted in his being awarded indemnity and medical and related expenses for his plantar fasciitis, including preauthorization for plantar fasciotomy surgery.  
Claimant submitted affidavits of attorney fees and costs for services provided by Eric Croft, Chancy Croft and paralegal Patty Jones for the period March 7, 2011 through January 16, 2012, and for post-hearing issues during the period January 23, 2012 through March 29, 2012.   The services provided by Eric Croft total 53.1 hours.  The affidavits omit the four hours Eric Croft expended at hearing on January 17, 2012, which, added to the hours listed in the affidavits of fees, total 57.1 hours of compensation sought for Eric Croft’s efforts.  During the same time period Chancy Croft spent 2.7 hours on Claimant’s behalf in this case, and Ms. Jones expended 37.25 hours.  Employer does not object to Chancy Croft’s billing rates of $350.00 and $400.00 per hour, or paralegal Patty Jones billing rates of $150.00 and $160.00 per hour.  Nor does it oppose Claimant’s itemized costs of $3,178.86 for witness and deposition fees, postage, copying, courier and fax and exhibits.   

However, Employer contends that should Claimant prevail, the requested attorney fees should be reduced because they are excessive, vague, duplicative, and contain irrelevant entries.  Specifically, Employer contends Eric Croft’s billing rate of “$350.00” per hour is excessive, he dragged out the litigation unnecessarily, his and his paralegal’s ex parte communications with Dr. Frey’s office should not be compensated, Chancy Croft’s participation represented an unnecessary duplication of effort by the Messrs. Croft and Ms. Jones on seven specified dates in 2011 and 2012 and should not be compensated, and billing entries containing the words “review,” “research,” “conf/w P. Jones,” and “staff meeting” are too vague to ascertain exactly what work was done.  

Employer is mistaken in its assertion Eric Croft is seeking $350.00 per hour for his services.  Eric Croft’s original and supplemental affidavits of fees seek $285.00 per hour through January 16, 2012, and $300.00 per hour for 14.6 hours thereafter.  Based on his experience Eric Croft has been regularly awarded $275.00 per hour since at least November 5, 2010.
  Eric Croft was admitted to practice law in California in 1992 and Alaska in 1994, clerked in both the federal court and the Alaska Supreme Court, was a state legislator, a municipal prosecutor, and joined The Crofts Law Office three years ago, where he has specialized in workers’ compensation law, taking numerous and often complex cases to hearing.  He is an able attorney who zealously represented and obtained valuable benefits for Claimant.  His brief and arguments at hearing and in post-hearing matters were of benefit in deciding the disputes in this case.  A $10.00 per hour raise in Mr. Croft’s hourly rate is not an unreasonable increase given Mr. Croft’s acquired expertise.  The post-hearing matters were not so complex, however, to justify an increase from $285.00 to $300.00 per hour for Mr. Croft’s post-hearing efforts.  Eric Croft’s fees will be awarded at $285.00 per hour.    

While Employer alleges Claimant’s fees should be reduced because he dragged out this litigation unnecessarily, the facts belie that assertion.  This case was twice continued at Employer’s request, and it was Employer, not Claimant, who at the eleventh hour sought a third continuance, erroneously contending the SIME physician was unavailable.  Employer’s third continuance request was ultimately denied.

Employer’s contention Mr. Croft and his paralegal engaged in unlawful ex parte contact with the SIME physician is without merit, as more fully described above.  Efforts to ensure Dr. Frey’s appearance at hearing is a permissible non-substantive scheduling purpose and not unlawful ex parte contact.  The one substantive contact Employer alleges occurred and relies on as proof Mr. Croft’s office engaged in unlawful ex parte communication with Dr. Frey was unsupported.  No reduction will be ordered for counsel’s office legitimate efforts to obtain Dr. Frey’s hearing testimony.

Employer’s contentions The Crofts Law Office’s efforts by Eric Croft, Chancy Croft and Patty Jones were unnecessary, duplicative and excessive on July 8, 2011, October 3, 2011, November 7 and 21, 2011, December 5 and 27, 2011, and January 5 and 13, 2012, are similarly lacking in merit.  The only entry for July 8, 2011 is that of Chancy Croft for 0.2 of an hour to confer with Eric Croft and Patty Jones, and to plan action.  Neither Eric Croft nor Patty Jones billed for that conference, so no duplicate billing occurred.  The argument Chancy Croft is not Claimant’s attorney is incorrect and disingenuous under the circumstances here.  The Messrs. Croft are two attorneys comprising the law firm “The Crofts Law Office.” The law office represents Mr. Acevedo, and the Messrs. Croft are co-counsel.  It is just as legitimate for either of the Crofts to expend professional time on behalf of the firm’s clients here as it was when both Ms. Holdiman-Miller and Mr. Jeffrey Holloway provided services for Employer.  

On October 3, 2011, November 21, 2011, December 5, 2011 and December 27, 2011, Patty Jones met with either Eric or Chancy Croft, not both, where attorney and paralegal each billed 0.1 of an hour for the time expended, usually part of a monthly case review.  These conferences were of reasonable frequency and length, and were neither unnecessary, excessive in length or duplicative, where the law requires paralegals be supervised by an attorney.  On November 7, 2011, Eric and Chancy Croft each billed 0.1 of an hour conferring on this case at a monthly case review.  Ms. Jones was probably at that meeting also based on her entry “file review.”  Her total services performed that day totaled .25 of an hour, so it is likely 0.1 of an hour was her case review with both attorneys.  Again, the law requires attorney supervision of paralegals and it cannot be said Eric Croft’s and Patty Jones’ respective expenditures of 0.1 of an hour on this date was unnecessary, excessive or duplicative.  

Nor was it unnecessary, excessive or duplicative for the Messrs. Croft to confer on December 27, 2011, January 5, 2012 and January 13, 2012.  On December 27, 2011 Patty Jones conferred with both Eric and Chancy Croft, but only Eric Croft billed, likely only 0.1 of an hour based on his other entries that day.  Eric and Chancy Croft conferred with each other on January 5, 2012, but only Chancy, not Eric or Patty Jones billed for that meeting. And on January 13, 2012, although both Eric and Chancy conferred briefly, as it comprised a small portion of a larger entry for both that day, it cannot be said the brief time spent conferring between co-counsel on this date was excessive, duplicative or unnecessary.  Particularly when, on that date, two business days before the scheduled hearing, Employer filed eleventh hour petitions to continue the hearing set for January 17, 2012, alleging erroneously the SIME physician was unavailable to testify, and for further discovery in what has become an unnecessarily and bitterly contested case.  

Employer’s final objection to Claimant’s attorney fees affidavits is the alleged vagueness of the entries.  The law requires affidavits of attorney fees “itemize the hours expended” as well as “the extent and character of the work performed.”  Entries itemizing the time expended to the tenth of the hour, as here, and noting the efforts expended included “review,” “research,” “confer” with a paralegal or co-counsel, or “file review” at a “staff meeting” are sufficiently descriptive to set out the character of the work performed, and adequately itemize the time expended for purposes of the panel’s review for reasonableness of time and effort.  

Eric Croft’s billing rate will be held at $285.00 per hour for efforts expended through the close of post-hearing briefing in this case. Chancy Croft’s fees will not be stricken.  There was no unlawful ex parte communication with Dr. Frey to justify striking any entries reflecting contacts with her office, and the fee affidavits sufficiently complied with AS 23.30.145 and 8 AAC 45.180.  Having prevailed on all issues for hearing, Claimant will be awarded attorney fees for 57.1 hours of Eric Croft’s time at $285.00 per hour, 2.5 hours for Chancy Croft’s time at $350.00 per hour, and 0.2 of an hour at $400.00 per hour.  Claimant will be awarded fees for 26.6 hours of paralegal Patty Jones’ time at $150.00 per hour, 10.65 hours at $160.00 per hour, and costs of $3,178.86, for a total fee and cost award of $26,101.36. 

CONCLUSIONS OF LAW

1)
Dr. Bear was not an excessive change of physician by Claimant, and his reports and opinions will not be stricken from the record.

2)
Claimant’s attorney did not engage in unauthorized ex parte contact with SIME physician Dr. Frey, and Dr. Frey’s reports and opinions will not be stricken from the record.

3)
Claimant’s employment for Employer was the substantial cause of his disability and need for medical care for plantar fasciitis.

4)
Claimant is entitled to medical and related benefits for his right foot injury, including right plantar fasciotomy surgery.

5)  
Claimant is entitled to past and future TPD and TTD in amounts to be determined.  Jurisdiction will be reserved on issues pertaining to calculating TPD and TTD periods and amounts due, if not otherwise resolved by the parties.  

6)
Claimant is entitled to an award of interest for late paid indemnity and out of pocket medical and related benefits.  Medical providers are entitled to awards of interest on late paid medical bills, if any.

7)
Claimant is entitled to an award of attorney fees and costs totaling $26,101.36. 

ORDER

1)
Employer’s petition to strike Dr. Bear’s reports and opinions is DENIED.  

2)
Employer’s petition alleging Claimant’s attorney engaged in unauthorized ex parte contact with SIME physician Dr. Frey is without merit, and its petition to strike Dr. Frey’s reports and opinions from the record is DENIED.

3)
Employer shall pay Claimant’s medical and related benefits for the work injury resulting in plantar fasciitis, including right plantar fasciotomy surgery, and reimbursement for any out of pocket expenditures Claimant made for medical care and related expenses.

4)
Employer shall pay Claimant TPD and TTD for periods of partial and total disability. Employer shall pay TTD during and following Claimant’s plantar fascia surgery and recovery.  Jurisdiction is reserved on issues pertaining to calculating TPD and TTD periods and amounts due. 
5)
Employer shall pay Claimant interest on TPD and TTD untimely paid.

6)
Employer shall pay Claimant interest on any out of pocket expenditures by Claimant for medical care and related expenses.

7)
Employer shall pay medical providers interest on medical bills untimely paid, if any.

8)
Employer shall pay Claimant attorney fees and costs totaling $26,101.36.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

                                                           RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of RICHARD ACEVEDO, employee, NORDSTROM, INC., and AMERICAN ZURICH INS. CO; defendants; Case No. 200900113; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 9th day of May, 2012.






                       Catherine L. Hosler, Office Assistant I
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� Plantar fasciitis is inflammation of the thick tissue on the bottom of the foot. This tissue is called the plantar fascia. It connects the heel bone to the toes and creates the arch of the foot.  National Center for Biotechnology Information (NCBI), U.S. National Library of Medicine, http://www.ncbi.nlm.nih.gov/pubmedhealth/PMH0004438/.





�  Idiopathic is defined as “of unknown causation.” Dorland’s Illustrated Medical Dictionary, Twenty-Fifty Edition (1974).


� APAP- N-acetyl-para-aminophenol, or acetominophen.  Used especially when combined with a prescription drug. [hydrocodone-APAP].  �HYPERLINK "http://www.meriam-webster.com/medical/APAP"�http://www.meriam-webster.com/medical/APAP�. 


� The Alaska Workers’ Compensation Appeals Commission has instructed that the preferred designation for employer medical examinations under AS 23.30.095(e) is “EME,” rather than “EIME” or “IME,” to avoid confusion with examinations under a different regime than workers’ compensation.  Olafson v. State of Alaska, Dept. of Trans. & Pub. Fac., AWCAC Decision No. 061 (October 25, 2007) at fn 109.


� Magnetic resonance imaging.


� Calcaneal means pertaining to the calcaneus.  The calcaneus is the irregular quadrangular bone at the back of the tarsus; called also calcaneal bone, calcaneum, heel bone, os calcis, and os tarsi fibulare.  Dorland’s Illustrated Medical Dictionary, Twenty-fifty Edition (1974)





� Transcutaneous electrical nerve stimulation.


� Mahlberg v. Municipality of Anchorage, AWCB Decision No. 10-181 (November 5, 2010).
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