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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMES R. MACRAE, 

                         Employee, 

                           Applicant

                         v. 

FRED MEYER INC,

                           Self-InsuredEmployer


	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199923006
AWCB Decision No. 12-0085
Filed with AWCB Anchorage, Alaska

on May 10, 2012


James MacRae’s (Employee) workers’ compensation claim (WCC) was heard on March 28, 2012, in Anchorage, Alaska.  Dianne MacRae, Employee’s spouse, was his non-attorney representative.  Attorney Michelle M. Meshke represented Fred Meyer, Inc. (Employer).  The record remained open until April 11, 2012, to allow Employer time to ascertain if it wished to exercise its right to cross-examine Lavern Davidhizar, D.O.   The record closed on April 11, 2012.


ISSUES

Employee contends he is entitled to ongoing medical benefits, including prescriptions for Oxymorphone Hydrochloride, Opana, Piroxicam, Zanaflex, lumbar x-rays, lumbar magnetic resonance imaging (MRI), physical therapy, and epidural steroid injections, as a result of his low back injury in December 1999.  Employee contends the State of Alaska has been paying for his medical treatment since Employer controverted his benefits in 2005 and the State should be reimbursed.  Employee further asserts the 1999 work injury is still a substantial factor in his need for medications and ongoing medical treatment.

Employer contends Employee’s work injury resolved by 2000, or at least in 2004, and any ongoing medical treatment and prescriptions are related to Employee’s pre-existing and progressive degenerative disc disease and somatoform disorder, which is the result of Employee’s pre-existing bipolar disease.  Employer asserts the 1999 work injury is no longer a substantial factor in the need for either medical treatment or prescriptions.  Employer further contends the medical treatment now sought by Employee is no longer reasonable and necessary as a result of the 1999 work injury.

Is Employee entitled to medical treatment after 2005 as a result of the 1999 work injury?


FINDINGS OF FACT

A review of the entire record established the following facts and factual conclusions by a preponderance of the evidence:

1) Employee sustained an injury to right side of his mid-low back on December 29, 1999, while working as a cashier for Employer (Report of Occupational Injury or Illness (ROI), January 4, 2000).

2) Employee was paid temporary total disability and temporary partial disability benefits through April 2000.  On May 25, 2000, Employee was paid permanent partial disability benefits in a lump sum of $6,750 based on a 5% rating by his treating doctor (Compensation Report, May 22, 2000).

3) On March 1, 1988, Employee saw Thomas Vasileff, M.D., for a knee cyst.  Dr. Vasileff noted Employee’s long history of back problems for which he was taking Percodan and Flexeril (Vasileff report, March 1, 1988).

4) On December 23, 1994, Employee saw Aron S. Wolf, M.D., at Langdon Clinic, for of depression.   Dr. Wolf’s impressions included Employee’s history of alcohol and cocaine dependence, history of depression and panic attacks, and personality disorder NOS (not otherwise specified).  Employee was being treated with Paxil and Klonopin (Wolf report, December 23, 1994).

5) On December 30, 1999, Employee saw Robert R. Artwohl, M.D., for back pain and pain in the right leg.  His past medical history was notable for depression.  Dr. Artwohl’s impression was lower back strain, with possible herniated disc.  He recommended bed rest, heat, Flexeril, Vicoprofen and referral to an orthopedic surgeon (Artwohl report, December 30, 1999).

6) On January 10, 2000, Employee saw Declan R. Nolan, M.D., on referral for low back pain.  Dr. Nolan’s assessment was acute lumbar disc syndrome with probably resolving right lumbar radiculopathy.  Dr. Nolan recommended bed rest of five to seven days followed by a physical therapy program.  Employee was to stay off work for two weeks (Nolan report, January 10, 2000).

7) On January 26, 2000, Employee saw Dr. Nolan complaining about his upper back and neck more than his low back.  Employee’s leg pain was less and he had no new weakness or numbness.  Employee’s objective examination showed improvement.  Dr. Nolan recommended Employee be off work for two more weeks and then return to work without restriction (Nolan report, January 26, 2000).

8) On February 9, 2000, Employee reported to Dr. Nolan his back was worse although he had no radiation, no weakness, and no numbness.  Employee showed markedly restricted motion with guarding and very little flexion.  Dr. Nolan recommended an MRI and gave Employee a prescription for Darvocet N-100 (Nolan report, February 9, 2000).

9) On February 10, 2000, Employee had an MRI without contrast which showed a mild L2-L3 disc bulge but no evidence of a herniated nucleus pulposus (HNP) or neural impingement (MRI report, February 10, 2000).

10) On February 14, 2000, Employee saw Dr. Nolan for the results of the MRI.  Dr. Nolan opined Employee would improve with time and released Employee to light duty work.  Employee had no instability or radiculopathy.  Dr. Nolan referred Employee to Susan Klimow, M.D., for a rehabilitation consultation (Nolan report, February 14, 2000).

11) On February 21, 2000, Employee saw Dr. Klimow who noted Employee had been to physical therapy and had a home stretching program.  She noted Employee worked seasonally for Employer and ran a commercial fishing boat in the summers. She stated Employee was in the care of Greg McCarthy, M.D., psychiatrist.   Her impression was lumbosacral back pain with L2-L3 degenerative disc disease and evidence on examination of right S1 involvement inconsistent with symptoms and MRI.  She recommended Motrin 800 mg and a release to work 6 hours per day with lifting up to 50 pounds occasionally, and increasing to 8 hours per day over the next three weeks with no prolonged walking.  Employee was to continue with a home exercise program (Klimow report, February 21, 2000).

12) On March 1, 2000, Employee underwent an electrodiagnostic study with Dr. Klimow.  The electrodiagnostic study was normal as was the S1 nerve function of the bilateral lower extremities.  She noted he had completed routine physical therapy and was referred to a work reconditioning program.  He was released to work light duty for four hours a day initially.  He was also referred to biofeedback to help him learn to relax his neck muscles.  Her impression remained lumbosacral back pain with L2-L3 degenerative disc disease (Klimow report, March 1, 2000).

13) On April 11, 2000, Employee saw Dr. Klimow and reported he was doing better overall.  Employee was to complete the BEAR work hardening program and then have a physical capacities evaluation.  Employee was to continue with a home exercise program (Klimow report, April 11, 2000).

14) On April 19, 2000, Dr. Klimow found Employee to be medically stable and rated him for permanent partial impairment (PPI) under the AMA Guides to Evaluation of Permanent Impairment, 4th Edition, with a 5% whole person rating.  She noted Employee had recurrent lumbosacral back pain which was intermittent in nature, a negative neurological exam, L2-L3 degenerative disc disease, and bipolar disorder.  Employee was released to medium capacity work for lifting but was limited to standing for 30 minutes at a time.  He was not precluded from commercial fishing but was limited to cashier work to be performed while sitting.  Employee was advised to take Motrin as needed and was given a prescription for Anexsia for severe pain (Klimow report, April 19, 2000).

15) On November 2, 2000, Employee again saw Dr. Klimow for recurrent low back pain.  He had returned to work for Employer after working as a commercial fisherman during the “on” season. He was depressed.  Dr. Klimow noted chronic bipolar disorder and recurrent lumbosacral back pain with underlying L2-L3 degenerative disc disease.  She ordered a new set of x-rays and started him on Celebrex (Klimow report, November 2, 2000).

16) On April 19, 2001, Employee saw Dr. Klimow as he was preparing to leave Employer to run his commercial fishing boat, which he did every spring.  She recommended he continue with Ultram and Celebrex and she provided him with some Anexsia to use while fishing.  His physical responses were unchanged from November 2000 (Klimow report, April 19, 2001).  

17) On November 1, 2001, Dr. Klimow responded to an inquiry from Employer and indicated Employee needed no further medical treatment except for Celebrex and a home exercise program.  Dr. Klimow noted Employee continued to work for Employer in a medium work capacity, although he avoided bending because it aggravated his back (Klimow letter, November 1, 2001).

18) On May 2, 2002, Employee saw Dr. Klimow for neck, mid and low back pain.  He was getting ready to supervise a commercial fishing boat.  He had been maintaining on Ultram and the occasional use of Anexsia.  His physical examination remained unchanged.  He signed a pain medication agreement.  His work restrictions continued to be lifting 50 pounds occasionally, 20 pounds frequently, and no prolonged standing since by Employee’s report it increased his discomfort (Klimow report, May 2, 2002).

19) On May 8, 2002, Employee had a new MRI which showed no significant change in the lumbar compared to the previous study.  There was mild degenerative disc disease at L2-L3 and mild bilateral neural foraminal stenosis at L4-5 related to facet degenerative joint disease (MRI report, May 8, 2002).

20) On October 8, 2002, Employee reported to Dr. Klimow he was now working for Carrs as a pharmacy technician.  His condition remained unchanged (Klimow report, October 8, 2002).

21) On March 6, 2003, Employee reported to Dr. Klimow he was taking Wellbutin as prescribed by Langdon Clinic (Rehabilitation Medicine report, March 6, 2003).

22) On September 9, 2003, Employee applied for supplemental disability income under Title XVI and on October 27, 2003, applied for Social Security Disability benefits under Title II, claiming he was disabled due to bipolar disorder, depression, and low back pain (Compromise and Release, filed April 12, 2011).

23) On January 10, 2004, Employee saw Lynn Adams Bell, M.D., Ph.D., for an Employer’s Medical Evaluation (EME).  She noted Employee had marked pain behavior during the examination.  Her impressions were chronic low back pain, degenerative disc disease of the lumbar spine, mild, bipolar disorder, and possible somatization disorder related to Employee’s pre-existing bipolar disorder.  Employee’s work injury had resolved and his ongoing complaints were psychogenically based due to his pre-existing bipolar disorder.  Dr. Bell opined Employee should not be using narcotic pain medications because there was no objective basis for these prescriptions.  Rather Employee should be treated in a multidisciplinary approach, tapering him off the narcotics, and supporting him with regard to his psychological issues (Bell EME report, January 10, 2004).

24) On February 17, 2004, Employee saw Lavern Davidhizar, D.O., for lumbar disc syndrome which was improving, and depression.  Employee was now using Methadone and Oxycontin for break through pain.  He was undergoing decompression treatments (Davidhizar report, February 17, 2004).

25)  On March 11, 2004, Employee reported to Dr. Davidhizar he was doing much better.  Employee was to begin decreasing his Methadone (Davidhizar report, March 11, 2004).

26)  On August 13, 2004, Employee reported doing well and had done so while fishing during the summer.  He reported a little pain on the left side low back from fishing.  Dr. Davidhizar’s assessment included lumbar sprain/strain and lumbar disc syndrome (Davidhizar report, August 13, 2004).

27) On September 8, 2004, Employee reported to Dr. Davidhizar his pain was 95% improved and he was off all drugs, only using a little Advil or Aleve on occasion.  Dr. Davidhizar reported Employee’s lumbar disc syndrome was resolved.  Employee was given a prescription for Vioxx (Davidhizar report, September 8, 2004).

28) On November 29, 2004, Employee reported to Pedro Perez, M.D., his back pain was worsening after several recent traumas in the past month (Perez chart note, November 29, 2004).

29) On December 2, 2004, Employee reported to Dr. Davidhizar his back was doing better.  Nonetheless, Dr. Davidhizar recommended Employee start back on decompression, continue using heat and ice, and do stretching exercises.  Employee was to receive an epidural steroid injection (Davidhizar report, December 3, 2004).

30) On May 7, 2005, Employee underwent a psychiatric evaluation with Paul Michels, M.D., on referral from Alaska Social Security Disability Determination Services.   Employee reported a long history of low back pain from an injury in 1999 along with years of heavy physical labor.  The diagnoses were Depressive Disorder Not Otherwise Specified, Antisocial Personality Disorder, and Chronic Pain.  Dr. Michels noted Employee was being treated for Bipolar Disorder rather than Antisocial Personality Disorder and Depression (Michels report, May 7, 2005).

31) On June 10, 2005, Employee again saw Dr. Bell for another EME.   Employee complained of low back pain and bilateral leg pain.   Her impressions were lumbar degenerative disc disease unrelated to work injury, somatoform pain disorder unrelated to work injury, bipolar disorder unrelated to work injury, and lumbar strain work injury resolved.  She opined Employee suffered primarily from somatoform disorder related to his pre-existing bipolar disorder.  His work injury in 1999 had resolved (Bell report, June 10, 2005).

32) On August 10, 2005, Employer controverted all benefits based on the EME report of Dr. Bell (Controversion, August 10, 2005).

33) On December 8, 2006, Employee had another MRI of the lumbar spine which showed a radial tear at L5-S1, mild disc protrusion at L5-S1, and a radial tear at L2-L3 which were new findings (MRI report, December 8, 2006).

34) On July 27, 2007, Employee underwent an obstructive decompressive nucleoplasty at L5-S1 and L4-L5 by Lawrence Kropp, M.D. (Kropp operative report, July 27, 2007).

35) On September 12, 14, and 19, 2007, Employee underwent a neuropsychological evaluation with Jacqueline Bock, Ph.D., on referral from the Frontier Community Services Fetal Alcohol Diagnostic Clinic.  Her recommendations included continued psychopharmacological intervention for mood stabilization along with individual psychotherapy as well as regular neurological consultations and an MRI for a brain aneurism (Bock report, September 12, 14, and 17, 2007).

36) On August 24, 2007, Employee had a brain MRI which showed a basilar tip focal asymmetry (MRI report, August 24, 2007).

37) On September 6, 2007, Employee had another MRI which showed a basilar tip aneurysm (MRI report, September 6, 2007).

38) On September 17, 2007, Employee saw Dr. Kropp and reported good results from the decompressive surgery as his radicular pain was gone.  Employee was to continue with physical therapy and to use the back brace for exertional activity only (Kropp report, September 17, 2007).

39) On April 28 and 29, 2009, Employee underwent a psychological evaluation with Paul L. Craig, Ph.D., at the request of Employer.   Dr. Craig’s impressions were Biploar Disorder by history, Anxiety Disorder, Pain disorder associated with psychological factors and Polysubstance abuse by history.  Dr. Craig opined Employee’s presentation was complicated by psychological factors, namely pain disorder.  He noted Employee’s bipolar disorder pre-existed the work injury in 1999 and blossomed after learning of a brain aneurysm.  He further opined Employee’s psychological problems would be extant without the work injury in 1999.  Employee will need lifelong care for the bipolar disorder (Craig report, April 28 and 29, 2009).

40) On May 15, 2009, Employee was again evaluated by Dr. Bell for Employer.   She opined the work injury was a substantial factor in the lumbar back strain in 1999 which was now resolved.  However, the work injury was not a substantial factor in any of Employee’s other diagnoses or complaints.  Employee needed no further treatment for the low back strain (Bell report, May 15, 2009).

41) Dr. Bell testified at hearing about somatoform disorder, which she described as part of a group of mental disorders in which the brain causes symptoms in the body which appear to be physical but actually stem from the brain.  It is not malingering, but there is no physical basis for the symptoms.  In Employee’s case, his pre-existing bipolar disorder is the generator for the somatoform disorder.  Treatment should be with a psychiatrist (hearing).

42) Dr. Bell is a credible witness (observations, experience and judgment).

43) Employee states his back has never stopped hurting following his work for Employer as cashier (Employee).

44) Employee is credible and sincere in his belief his ongoing low back pain complaints are directly related to his work with Employer in 1999 (experience, observations, and judgment).

45) Employee’s low back strain had resolved by April 19, 2000, when his then treating doctor found him medically stable with a 5% PPI rating (Klimow report, April 19, 2000).

46) Any residual affect from the 1999 work injury had fully resolved by September 2004, when Dr. Davidhizar stated Employee’s lumbar disc syndrome had resolved (Davidhizar report, September 8, 2004).

47) On April 28, 2011, the board approved a settlement agreement entered into by the parties, following mediation, which closed all time loss benefits but left open Employee’s right to seek future medical treatment (Compromise & release April 28, 2011).

48) An agreement closing Employee’s rights to seek future medical treatment was conditioned on U.S. Department of Health & Human Services Center for Medicaid & Medicare Services (CMS) approving a set-aside trust.  CMS rejected the proposed set-aside trust stating it required a set-aside trust in the amount of $597,514.00, based on the total cost of medical treatment and prescription drug costs for all of Employee’s health problems whether related to the work injury or not (CMS letter, December 12, 2011; experience, observations, and judgment).

49) On March 20, 2012, State of Alaska filed Notice of Medicaid Lien for reimbursement of $14,290.96 it has paid on behalf of Employee, for treatment provided during some unknown period of time and for unknown services (Notice of Medicaid Lien, March 20, 2012; experience, observations, and judgment).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

AS 23.30.005. Alaska Workers' Compensation Board.

...

(h) The department shall adopt rules ... and shall adopt regulations to carry out the provisions of this chapter .... Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.095.  Medical treatments, services, and examinations. 

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to Claimant. . . .  

(k)
In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee's attending physician and the employer's independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. The cost of an examination and medical report shall be paid by the employer. The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

AS 23.30.110. Procedure on claims.


. . . .
(g) An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require. The place or places shall be reasonably convenient for the employee. The physician or physicians as the employee, employer, or carrier may select and pay for may participate in an examination if the employee, employer, or carrier so requests. Proceedings shall be suspended and no compensation may be payable for a period during which the employee refuses to submit to examination.

The Alaska Supreme Court in Municipality of Anchorage v. Carter, 818 P.2d 661, 664 (Alaska 1991), held the Act does not require the Board to provide “continuing or palliative care in every instance.  Rather, the statute grants the Board discretion to award such ‘indicated’ care ‘as the process of recovery may require.’”  The Court continued “the process of recovery” allows for palliative care when such care enables an employee’s recovery from individual attacks caused by a chronic condition.  Id. at 666.

In Phillip Weidner & Associates, Inc. v. Hibdon, the Alaska Supreme Court noted “when the Board reviews a claim for continued treatment beyond two years from the date of injury, it has discretion to authorize “indicated” medical treatment “as the process of recovery may require.”  Carter, 818 P.2d at 664.  “Because the treatment was provided more than two years after the injury, the board’s inquiry should not have been limited to whether the treatment sought is reasonable and necessary, but should have been expanded, as it had the discretion to choose among reasonably effective medical treatment alternatives, as the process of recovery requires.”  Voorhees Concrete Cutting v. Monzulla, AWCAC Decision No. 068 at fn.36 (February 4, 2008).  Given this discretion, the Board is not limited to reviewing the reasonableness and necessity of the particular treatment sought, but has some latitude to choose among reasonable alternatives.  Id. at 665.  Additionally, the board may order an SIME on its own initiative.  Dwight v. Humana Hosp. Alaska, 876 P.2d 1114, 1120 (Alaska 1994). 

AS 23.30.120. Presumptions.

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter;

(2) sufficient notice of the claim has been given. . . .

. . . .

(b)If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.

The Alaska Supreme Court held “the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996)(emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable.  Id.  The Alaska Supreme Court has also held the presumption applies to claims for medical benefits as these benefits come within the meaning of compensation in the Alaska Workers’ Compensation Act.   Moretz v. O’Neill Investigations, 783 P.2d 764, 766 (Alaska 1989); Olson v. AIC/Martin J.V., 818 P.2d 669 (Alaska 1991). 

The application of the presumption involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the employee must establish a “preliminary link” between the disability and his employment.  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The employee need only adduce “some” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)).
“Before the presumption attaches, some preliminary link must be established between the disability and the employment. . . .”  Burgess Construction, 623 P.2d at 316.  “The purpose of the preliminary link requirement is to ‘rule out cases in which [the] claimant can show neither that the injury occurred in the course of employment nor that it arose out of [it].’”  Cheeks, 742 P.2d at 244.  In making the preliminary link determination, the Board may not concern itself with the witnesses’ credibility.”  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004.

Once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence the injury is not work related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1991).  There are two possible ways for an employer to overcome the presumption: 


(1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or 



(2)  directly eliminates any reasonable possibility that the employment was a factor in the disability.  Grainger v. Alaska Workers’ Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).

“Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller, 577 P.2d at 1046.  “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant’s work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051, 1054 (Alaska 1994) citing Big K. Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).  If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.  Norcon, 880 P.2d at 1054, citing Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).  The Board must look at the employer’s evidence in isolation, without regard to any evidence presented by the employee.  Id. at 1055.  Therefore, the Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.  Id. at 1054.  

If the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of his case by a preponderance of the evidence.  Koons, 816 P.2d at 1381, citing Miller, 577 P.2d at 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence, must “induce a belief” in the mind of the board that the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.122.  Credibility of witnesses.

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.

AS 23.30.135. Procedure before the board.
(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. Declarations of a deceased employee concerning the injury in respect to which the investigation or inquiry is being made or the hearing conducted shall be received in evidence and are, if corroborated by other evidence, sufficient to establish the injury.

ANALYSIS

Is Employee entitled to medical treatment and prescription drug costs since 2005?

Under the Alaska Workers’ Compensation Act, an employee is entitled to the presumption his claim is compensable if Employee is able to establish a preliminary link between his employment and his claim for medical benefits.  However, the evidence necessary to raise the presumption is “minimal” and often an employee’s testimony is sufficient.  Here, Employee does not offer any direct medical evidence supporting his claim his ongoing need for medical treatment for his low back is related to his work injury.  However, Employee sincerely believes his work for Employer is a substantial factor in his ongoing low back pain and points to the Medicaid lien and the inclusion of his low back pain when Social Security found him entitled to social security disability benefits.  Credibility is not weighed at this stage and, therefore, Employee’s testimony is sufficient to raise the presumption his ongoing back complaints and need for medical treatment for his low back are related to his work injury in 1999 for Employer.  

Once the presumption is raised, Employer must rebut the presumption with substantial evidence 

Employee’s complaints are not work related.  Substantial evidence is such evidence a reasonable mind would accept to support the proposition.  Credibility is not weighed at this stage.  A report from a medical doctor that work is not a substantial factor in Employee’s ongoing problems is sufficient to rebut the presumption, especially where the doctor both rules out work as a substantial factor and provides an alternative explanation for the complaints.  Dr. Bell, Employer’s EME physician, ruled out work as a substantial factor in her January 10, 2004 report, her June 10, 2005 report, her May 15, 2009 report, and through her testimony at hearing. Dr. Bell opined Employee’s work related low back strain had resolved by the time she saw him in 2004.   Dr. Bell also provided an alternative explanation for Employee’s ongoing low back pain, finding he suffers from somatoform disorder as a result of his pre-existing and long-standing bipolar disorder.   This is the kind of evidence a reasonable mind would accept to support the proposition Employee’s work with Employer is not a substantial factor in Employee’s ongoing medical problems.  Employer has rebutted the presumption of compensability. 

Once the presumption of compensability is rebutted, Employee must prove his claim by a preponderance of the evidence.  Employee is unable to meet this burden.   The evidence establishes by a preponderance of evidence that the 1999 work injury long ago resolved and Employee’s current problems relate to his pre-existing bipolar disorder which was not aggravated and accelerated by the 1999 work injury.  

The 1999 work injury was a low back strain as diagnosed by Employee’s treating physicians Drs. Nolan and Klimow.  By April 2000 Dr. Klimow found Employee medically stable from the work injury, with a ratable PPI, and in need of no additional medical treatment.   Moreover, any residual lumbar disc syndrome had resolved completely by September 2004 when Employee was no longer on any pain medication and, his treating physician, Dr. Davidhizar reported Employee’s lumbar disc syndrome had resolved.   Furthermore, the objective imaging studies show Employee’s low back pain, if physical in nature, is now more likely the result of a radial tear at the L5-S1 level, mild disc protrusion at L5-S1, and an annual tear at L2-L3 as shown on the December 2006 MRI.  These are all new findings, not seen on the contemporaneous MRI in February 2000 nor on the May 2002 MRI.  Additionally, the electrodiagnostic study in March 2000 was completely normal.  

The preponderance of the evidence is the 1999 work injury resolved.  The evidence is Employee has a somatoform disorder which stems from his long-standing bipolar disorder and his back pain complaints are the result of this disorder.  Employee does not require any medical treatment for the 1999 low back strain and has not required any treatment for the 1999 work injury since 2005 when Employer controverted all benefits based on it EME by Dr. Bell.  Furthermore, the evidence Employee needs no additional treatment related the 1999 work injury is supported by Dr. Davidhizar’s statement he lumbar disc syndrome resolved in 2004.   Employee is unable to provide any evidence that any back treatment he may currently need is the result of the 1999 work injury.   No medical treatment is necessary or reasonable for the resolved 1999 low back strain.  

CONCLUSIONS OF LAW

Employee is not entitled to ongoing medical treatment after 2005 as a result of the 1999 work injury.


ORDER

Employee’s workers’ compensation claim for ongoing medical treatment and prescriptions since 2005 is denied and dismissed.

Dated at Anchorage, Alaska on May 10, 2012.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JAMES R. MACRAE employee / applicant; v. FRED MEYER STORES INC, Self-Insured employer/ defendant; Case No. 199923006; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this  10th  day of May, 2012.






Kimberly Weaver, Office Assistant I
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