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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RANDY C. HESTER, 

                                              Employee, 

                                                Applicant,

                                                   v. 

T&M ENTERPRISES, INC., d/b/a

SPIRITS OF ALASKA,

                               Uninsured  Employer,

And

THE ALASKA WORKERS’ 

COMPENSATION BENEFITS

GUARANTY FUND,

                                                Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200920443
AWCB Decision No. 12-0089
Filed with AWCB Anchorage, Alaska

on May 22, 2012


Randy C. Hester’s (Employee) May 25, 2011 workers’ compensation claim (WCC or claim) was heard on November 2, 2011, in Anchorage, Alaska.  Attorney Michael Flanigan represented Employee who testified.   Attorney Greg Oczkus represented Employer.  Bridgett Thompson, president and 100% shareholder in T&M Enterprises, Inc., d/b/a Spirits of Alaska (Employer) appeared and testified.  Velma Thomas, Program Coordinator, State of Alaska, Department of Labor and Workforce Development, Workers’ Compensation Division, and Joanne Pride, Claims Supervisor, Wilton Adjustment Service, appeared representing the Alaska Workers’ Compensation Benefits Guaranty Fund (fund).  Ms. Pride, Paul Starrish, Jr., and Karen Decker-Brown, ANP, testified.

The record was held open sixty days for the parties to file evidence not in the record at the time of hearing but deemed necessary by the board to determine the issues before the board.  Employee was directed to file the receipt book he maintained showing evidence of his earnings from odd jobs performed, any receipts for out of pockets expenses for medications, transportation, or other items related to the claim, and any medical records not filed with the board or generated within the sixty day period in which the record was held open.  Employer was directed to make available to Employee’s counsel all of the 2009 “day sheets” for inspection and review, to file evidence of any medical bills paid directly to providers, and any employer’s medical examination records generated.  At hearing Employer stipulated Employee was injured in the course and scope of his employment and agreed to pay for an MRI of Employee’s abdomen/chest to determine, if possible, the source of continuing chest/thoracic pain.  The record closed when the time passed for all parties to file post-hearing evidence, as directed at hearing, and upon further deliberation by the board on January 25, 2012.  Upon the filing of petitions by Employee a prehearing was convened by the chair on February 23, 2012, at which it was determined the record needed to be reopened to allow Employer to file twelve day sheets which Employer was ordered to file at hearing and to allow each party to file any additional medical records in their possession due to miscommunication regarding what post-hearing diagnostic testing and evaluation had been performed.  The hearing record was reopened for ten days and closed again when the board met to deliberate on March 6, 2012.


ISSUES

Employee contends he was hurt on the job working for Employer.  He contends he was disabled as a result of his work-related injury and is entitled to temporary total disability (TTD) and/or temporary partial disability (TPD), past and future medical and related transportation costs, interest, penalties, partial permanent impairment (PPI), attorneys fees and costs, and he requests a finding Employer’s controversion in fact was unfair or frivolous.  Employee seeks an order awarding him benefits against Employer as supported by his testimony and medical records.  

Employer concedes Employee was injured in the course and scope of his employment, and is entitled to temporary total disability (TTD) from May 26, 2009 to August 25, 2009.  Employer contends Employee’s further requests for TTD and TPD are speculative and not supported by any documentation of wages earned making it difficult to determine a compensation rate in this case.  Employer further contends Employee became medically stable when he returned to work for Employer, his limitations were accommodated, and Employee chose not to continue working and is not entitled to time loss benefits after that point.  Employer also contends Employee lacks standing to seek interest and penalties on behalf of medical providers, and no medical providers are owed interest or penalties because Employer has not been billed for care as required by the Act.  Employer contends Employee has not been rated for PPI so none is owed.  Finally, Employer contends Employee’s attorney’s fees and costs are excessive and should be reduced.

The fund contends Employee is not entitled to TTD benefits from the date of injury until August 24, 2009, because he received compensation in the form of rent from his landlord who is a second employer.  The fund contends Employee is not entitled to TPD benefits after he returned to work on August 25, 2009, since the Employer offered work with accommodations and Employee chose not to continue working.  The fund also contends the record does not contain enough information to accurately determine a compensation rate at which to pay any time loss benefits which may be owed, and that Employee’s subjective explanation of income of $700 per month is too speculative to be the basis of his compensation.  Finally, the fund contends medical benefits, including those for cervical pain, not reasonably related to the work injury are not compensable.

1) Is Employee’s work injury the substantial cause of his left sided chest pain, broken ribs, neck, and left arm pain?

2) Is Employee entitled to an award of temporary total disability (TTD)?  

3) Is Employee entitled to an award of temporary partial disability (TPD)?

4) If Employee is entitled to an award of TTD or TPD, what is his compensation rate?
5) Is Employee medically stable?  If so, on what date was medical stability reached?  

6) Is Employee entitled to transportation costs?

7) Is Employee entitled to an award of permanent partial impairment benefits?

8) Is Employee entitled to interest on any benefits awarded?

9) Is Employee entitled to a penalty?

10) Is Employee entitled to a finding of an unfair or frivolous controversion?

11) Is Employee entitled to reasonable attorney’s fees and costs?

FINDINGS OF FACT

A review of the entire record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) The parties stipulated at hearing Employee was Employer’s Employee and there was a legal “Employer/Employee” relationship between them on May 26, 2009, when Employee was injured in the course and scope of his employment.  (Record; observations). 

2) Employer, as an “Employer” using “Employee” labor, came under the Alaska Workers’ Compensation Act on May 26, 2009, and failed to file evidence of compliance with the Act’s requirement to insure its employees for work-related injuries.  (Record; observations).

3) Employer had actual notice of Employee’s May 26, 2009 injury within 24 hours of the injury.  (Starrish; Thompson).

4) Employer never provided Employee with an injury report, never completed one, and never filed one with the board. (Hester; Thompson; record).

5) Employee was injured on May 26, 2009, at approximately 11:15 p.m., when he followed two shop lifters out of the store and was beaten by the two shop lifters and a third man in the alley/parking lot of the store.  Employee was acting in the course and scope of his employment when he was injured.  (Hester; Thompson; record).

6) Employee was seriously injured by the three men who knocked him to the ground and kicked him repeatedly.  (Hester; Starrish; Anchorage Police Report).  APD photos taken on the day of the attack show cuts and abrasions on the face, head and neck of Employee.  (Disc of APD photos).

7) Employee declined medical treatment and ambulance transport to a hospital from paramedics on the scene for financial reasons, and completed his shift on the day of injury.  (Hester; Starrish).

8) Employee’s pain became severe enough that he sought treatment at the Providence Alaska Medical Center (PAMC) Emergency Room (ER) early the next morning, on May 27, 2009.  Employee’s chief complaints were chest pain and shortness of breath.  He also had swelling along his neck and left axilla, and reported being hit in the head several times.  Tim Silbaugh, MD, noted Employee was reluctant to seek medical care because he had no insurance and was “not on the payroll of the liquor store where he was working.”  A chest x-ray showed notable rib fractures at four through eight with presumed small pneumothorax.    Employee was treated with morphine and Toradol for pain.  Dr. Silbaugh recommended admission to the hospital to monitor the pneumothorax and for pain control, but Employee refused for “financial reasons,” and agreed to return if his symptoms worsened.  Employee was discharged against medical advice (AMA) with a refrerral to Jeffrey Sedlack, MD, of general surgery, and prescriptions for Ibuprofen and Percocet.  (Dr. Silbaugh, PAMC ER note, 5/27/2009).

9) APD photos taken in follow up on May 27, 2009, show swelling of Employee’s face, neck, shoulders, and back, as well as discoloration and bruising.  (Disc of APD photos).

10) Employee returned to PAMC at approximately 2:30 a.m. on May 28, 2009, and was admitted with a diagnosis of traumatic pneumothorax, subcutaneous emphysema, and four left-side rib fractures.  A chest tube was inserted to relieve the pressure and pain caused by the tension pneumothorax and patient was admitted to the pulmonary care unit (PCU).  (Sedlack, chart note, 5/28/2009).

11) A chest x-ray performed on May 28, 2009, noted the left-sided rib fractures were displaced.  (Mark H. Kimmins, MD, 6/1/2009).

12) Employee’s chest tube was removed and a repeat chest x-ray showed full inflation of the lung on June 2, 2009, after which he was discharged from the hospital in stable condition with a prescription for Percocet for pain.  (Dr. Kimmins, Discharge Summary, 7/29/2009).

13) On June 23, 2009, Employee saw June George, MD, in follow up.  Dr. George noted Employee continued to suffer from pain and had decreased his tobacco use to one-half pack of cigarettes per day.  Dr. George also noted Employee was unemployed and his usual occupation was “painter/construction.”  She noted he was doing well, continued his prescription for Percocet for pain, and scheduled him to return in two weeks.  (Dr. George, chart note, 6/23/2009).

14) On August 5, 2009, Alaska Colorectal Surgery (AKCRS), PC, billed Employee $2,660.00, for care provided by Dr. Kimmins at PAMC on May 28 and 29, and June 2, 2009, and for the June 23, 2009 office visit with Dr. George.  (August 5, 2009 billing statement from Alaska Colorectal).  

15) On August 20, 2009, Employee’s account was turned over to Cornerstone Collection Service despite Employee’s explanation to the provider that it was a work related injury and Employee provided the name of his employer.  (AKCRS, P. Michelle Send, 8/20/09, with attached notes).  No documented effort was made to contact Employer to obtain workers’ compensation coverage information or payment directly from Employer.  (Record.  Observations, experience, judgment).

16) Employer’s records show Employee returned to work on July 26, 2009, and worked only that day in the month of July 2009.  (2009 Income T and M Enterprises, Inc. d/b/a Spirits of Alaska, Employer’s Exhibit 1).  Employer’s day sheet show three people worked the 6:00 p.m. to close shift on July 26, 2009—Brian, Randy, and Ryan.  (7/26/2009 Day Sheet).  Employee testified he did not work on July 26, 2009.  (Hester).  Ms. Thompson and Mr. Starrish testified it was normal practice to have two employees in the store for the 6:00 p.m. to close shift as required by the liquor license.  (Thompson, Starrish).  Employee did not work on July 26, 2009.  (Observations, experience, judgment, conclusions).

17) Employer’s records also show Employee worked on August 25, 27, and 30, 2009, September 1, 2009, October 3 and 12, 2009, and December 23, 25, and 28, 2009.  Employee was paid $70.00 cash, without withholding, for each night he worked.  (2009 Income T and M Enterprises, Inc. d/b/a Spirits of Alaska, Employer’s Exhibit 1.  Employer’s day sheets of same dates, filed 2/28/2012).

18) Employee credibly testified he sometimes declined shifts from Employer and eventually stopped working for Employer because he was afraid of being attacked again.  (Hester).

19) On May 14, 2010, Bridget Thompson, on behalf of Employer, and Christine Christensen, on behalf of the Special Investigations Unit of the Division Workers’ Compensation, stipulated to and swore to the truthfulness of the following facts In re T&M Enterprises d/b/a Spirits of Alaska (AWCB 700003007):  Employer was sporadically insured from 1994 through 2009, including June 22 through November 3, 1996, February 6 through April 28, 1997, May 1, 1998 through July 10, 1999, July 23, 2003 through October 18, 2004, and June 1, 2007 through June 1, 2008.  Ms. Thompson claimed her failure to provide workers’ compensation insurance was due to an oversight, however the National Council for Compensation Insurance (NCCI) records the most common reason is non-payment of premium.  One work injury occurred while Employer was insured, however no work injuries occurred during the periods Employer was uninsured.  (Affidavit of Stipulation of Undisputed Facts and Proposed Resolution, AWCB # 700003007, In re: T&M Enterprises d/b/a Spirits of Alaska, signed by parties May 14, 2010, with Exhibits).  Employee’s injury was not reported to Investigator Christensen by either Ms. Thompson or Mr. OOczkus.  (Observations, experience, judgment, conclusions).

20) The stipulation referenced in finding number 19 was submitted to the board on May 17, 2010, and included a penalty of $11,172.48 with a payment plan of $232.76 per month for forty eight months.  The recommendation of this penalty amount was based on no more than three aggravating factors being present in this case including no uninsured work injuries.  (Id.)
21) The board approved the parties stipulation referenced above in numbers 19 and 20 on June 3, 2010.  (Id.).

22) On June 20, 2011, ANP Decker-Brown examined Employee for ongoing left upper arm, chest, and neck pain following his work injury.  Employee described his continuing symptoms as episodes of chest pain which occur two to three times weekly and occur with shortness of breath, with pain beginning in his left upper extremity and traveling into his chest that is a 10 on a ten point pain scale.  A deformity of the left rib cage was noted and an MRI
 and an echocardiogram were ordered to investigate the cause of Employee’s pain.  (ANP Brown, chart note, 6/20/2011).

23) On November 15, 2011, Employee underwent a series of imaging studies.  A chest x-ray showed healed right 8th and 9th posterolateral rib fractures and an ununited left posterior 8th rib fracture.  A CT
 of the chest showed extensive biapical pulmonary emphysema, healed fractures of the left costovertebral junctions of left 6th through 10th ribs, and ununited chronic-appearing left posterolateral 8th rib fracture.  An MRI of the thoracic spine showed mild, multilevel degenerative disc disease (ddd) without neural foraminal or central canal stenosis, mild enhancement at the T3-4 and T6-7 intervertebral discs and endplates which is likely degenerative, and healed fractures of the left 6th through 10th costovertebral junctions.  An MRI of the cervical spine showed mild to moderate multilevel ddd, C3 through C7, most severe at C4-C5, where there is discogenic edema, alternatively diskitis/osteomyelitis could not be entirely excluded due to the edema; moderate C3-C4 neural foraminal stenosis secondary to uncovertebral hypertrophy; and mild C7 superior endplate edema likely secondary to ddd.  (Heather Taushcek, MD, 11/15/2011 Imaging reports filed on 11/25/2011 Medical Summary).

24) On November 18, 2011, Employee was examined by ANP Decker-Brown to correlate the MRI results with Employee’s physical symptoms.  She notes his pain level remains at 7 out of 10, but he was taking no pain medication.  She noted Employee continued to live with the pain of a broken rib for 2.5 years which he has felt with every breath taken.  ANP Decker-Brown noted the MRI results for the cervical spine of discogenic edema and the enhancement of the contrast lighting up the endplates of the vertebra of C4/5 and C7 are not found with usual aging and degeneration of a joint but rather point to an injury.  Additionally, she noted, the number and location of osteophytes is usually found after severe trauma indicating Employee was most likely hit, kicked, or knocked into something that impacted his neck.  ANP Decker-Brown recommended Employee receive EMG
 testing and evaluation by neurosurgeon Paul Jensen, MD, for the work injury related pain that Employee suffered in his left upper extremity.  She also recommended an echocardiogram to rule out cardiac involvement.  (ANP Decker-Brown, 11/18/2011 chart note).

25) On December 14, 2011, Employee was evaluated by Douglas Bald, MD, and Stephen Marble, MD, for an Employer’s Medical Evaluation (EME).  Drs. Bald and Marble noted they were not provided any APD photographs of Employee’s injuries as part of their evaluation.  They also noted Employee admitted he did not recall whether or not he had been kicked, but Drs. Bald and Marble also noted the May 27, 2009 PAMC-ER record stated Employee was “kicked in the chest several times.”  Employee described his current complaints as including “tight, stiff and sore neck since the assault” and his “left chest feels like someone is standing on it” if he lays on his right side.  Drs. Bald and Marble opined “the degree of cervical spondylosis certainly warrants close follow-up by a spine specialist, but we cannot conclude that that follow-up has been necessitated as a direct consequence of the assault of May 26, 2009.”  This lack of conclusion was based on Employee being initially asymptomatic and seeking no treatment in the two years between the assault and the EME.  Drs. Bald and Marble also opined while Employee continued to suffer from left thorax/ribcage pain related to the work injury, the only continuing treatment he needed was “commonsense” activity modification and occasional Advil.  Drs. Bald and Marble concluded Employee was limited to light duty work as a result of his work injury, but determining whether the work injury was the substantial cause of Employee’s reduction to work in a light duty capacity or less would depend on the outcome of a thorough cervical spine and cardiac work-up.  Finally, Drs. Bald and Marble opined Employee became medically stable in 2009 and had no permanent impairment related to his work injury.  (Bald and Marble EME, 12/8/2011).

26) On March 6, 2012, ANP Decker-Brown responded to the EME report.  She noted Employee’s reported cervical range of motion was not normal, disagreed with the finding of medical stability by noting Employee continued to have many treatment options available, opined Employee suffered a whiplash type injury when he was “clocked” from behind and his head hit the ground which resulted in the neck pain and other cervical symptoms he currently suffers from, noted Employee may be self-medicating with alcohol since he has had no access to healthcare or pain medication, and to allow him to continue with no care as suggested could result in paralysis and ending up on disability or Medicaid.  (Letter from ANP Decker-Brown to M. Flanigan, 3/6/2012).

27) Employee testified he was in good physical condition prior to his work injury and worked primarily as a painter or in construction on a barter or cash basis.  He worked for his landlord in exchange for rent and income painting apartments and doing other general maintenance tasks around the property until his injury.  After his injury, his landlord allowed him to continue to perform “light duty” tasks around the property in exchange for rent.  (Hester).

28) Employee also testified he worked in 2008 and 2009 painting apartments for $400 per apartment, $150 per month as a general maintenance handyman for another apartment building, and $140 month doing odd jobs in addition to the one to two shifts per week he worked for Employer.    Employee did not pay income taxes and only kept limited records of his income by providing receipts to those businesses that requested one.  Employee estimated his monthly income including the value of his rent to be a minimum of $700 per month.  (Hester).

29) Employee’s total gross monthly income, including $500 bartering for rent, $150 for apartment maintenance, $140 for odd jobs, and at least one shift per week for Employer $280, totals $1,070.  Employee’s total gross monthly income multiplied by 12, then divided by 50, pursuant to AS 23.30.220(a)(6), results in a spendable weekly wage of $256.80.  (Experience, observations, judgments and conclusions).

30) Employee testified his job consisted of stocking coolers and acting as an “extra set of eyes” to watch customers.   On the night of his injury the store was busy when two men entered the store and took two eighteen packs of beer.  Employee attempted to stop them at the door, but was unable to do so.  He followed the men to the parking lot, but when he stopped pursuing them he was hit from behind—“clocked” or tackled like in football—by another man.  Employee stated he was knocked to the ground, his head hit the pavement, and they kicked him repeatedly.  Someone helped him up and back into the store, he was having problems breathing but did not want to go to the hospital since he could not pay so he told the paramedics he would go to the hospital if he got worse.  He finished his shift and got paid.  Employee testified he sought medical treatment the next day because Anchorage Police Department Sergeant Allen did not give him a choice and that was when his punctured lung (pneumothorax) and broken ribs were discovered.  (Hester).

31) After his injury, Employee testified he attempted to return to work after a few months, but he was unable to lift beer to stock the coolers.  His coworkers would help him move beer into the coolers so he could stock the shelves one bottle at a time with his right hand only, and over time his condition improved only minimally.  Employee testified he was no longer able to paint more than two walls without becoming tired and was no longer able to work odd jobs for extra money.    His earnings were limited to what he made working for Employer plus the “light duty” bartering for rent he was able to work out with his landlord.  Employee testified he is hoping after he completes treatment he is able to return to work.  Employee is single with no dependents.  (Hester.)

32) Employee testified he discussed with Employer the costs of his medical treatment and was told he would get a few extra shifts to help pay his medical bills, but that he was not supposed to chase shop lifters.  Employee stated he was never provided a Report of Injury form and there was no notice of workers’ compensation insurance posted in the store.  Employee testified he was told by Employer he was not covered by workers’ compensation because he was “casual labor.”  (Hester).  Employee is credible in his testimony.  (Experience, observations, judgments and conclusions).

33) Employee acknowledged being provided information by Providence regarding filing for workers’ compensation benefits on August 20, 2009, but stated he did not file the paperwork because he did not want to get Employer in trouble.  (Hester, Employer’s Exhibit 3).

34) ANP Decker-Brown testified at hearing she initially evaluated Employee for two hours to determine the cause of his continuing pain from his left elbow to his chest to determine what was related to his work injury and what was the result of a lifetime of not taking care of himself.  She recommended an MRI of the cervical spine and chest/ribs, an echocardiogram, an EMG of the cervical spine, and blood work.  ANP Decker-Brown clarified the MRIs, echocardiogram, and cervical EMGs were related to the work injury.  (ANP Decker-Brown).

35) A whiplash injury was created when Employee was tackled or “clocked” and knocked to the ground by one of the assailants during the assault.  (ANP Decker-Brown.  Experience, observations, judgments and conclusions).

36) Employer stipulated at hearing to pay for an MRI of the chest/ribs as recommended by ANP Decker-Brown.  (Record).

37) Bridget Thompson testified at hearing that she has owned Spirits of Alaska since 1994.  She also testified that although she is an attorney licensed to practice in Alaska she has no personal injury or workers’ compensation experience.  She testified Employer’s liquor license has thirty-two conditions which include two employees in the store from 6:00 p.m. until closing.  The primary responsibility of the second employee during this time was to stock the cooler and watch customers come in and out of the store to deter shoplifters.  She stated lifting cases of forty ounce beers was often required to stock the cooler.  Another responsibility of the second employee was to keep the sidewalk outside the store clear of loiterers.  Ms. Thompson testified further the second person was “casual labor” paid in cash which was recorded on the “day sheet” by the cashier.  (Thompson).

38) Ms. Thompson testified her employees have been instructed not to pursue thieves outside the store, but instead to attempt to stop them in the store and to call the police.  (Thompson).

39) Ms. Thompson also testified she found out about Employee’s assault on May 27, 2009, when Sgt. Allen told her about it.  She saw Employee later that day and told him he should go to the doctor.  Ms. Thompson testified she believed the assault was not a workers’ compensation issue because it occurred outside of the store.  (Thompson).

40) Employer’s failure to file the injury report impeded Employee’s ability to obtain medical care. (Experience, observations, judgments and conclusions). 

41) Employer was provided copies of medical bills and medical treatment records from Alaska Emergency Medicine Associates, Alaska Radiology Associates, Alaska Colorectal Surgery, PAMC, and  Denali Cardiac and Thoracic as part of the July 21, 2011 Medical Summary filed and served by Employee.  (7/21/2011 Medical Summary).

42) Employer has made payment to Alaska Emergency Medicine Associates, Alaska Radiology Associates, and Alaska Colorectal Surgery.  Employer agreed it owed medical costs to Providence Alaska Medical Center, Denali Cardiac and Thoracic, and ANP Decker-Brown for treatment provided Employee in relation to his work injury.  (Thompson).

43) Ms. Thompson’s statement that she did not believe Employee’s assault was a work injury because it occurred outside the store is inconsistent with her statement the second employee’s job included clearing loiterers from the sidewalk outside the store, and, therefore, is not credible.  (Experience, observations, judgments and conclusions).

44) Paul Starrish, who was working as the cashier on the night of the assault, also testified at hearing.  He stated Employee was in “good shape” prior to the assault and never had an issue with stocking the cooler or performing other aspects of his job prior to the injury.   Mr. Starrish testified he witnessed the two men run out of the store with the beer and Employee follow them out the door, but did not see the actual assault.  He stated when Employee came back into the store he was “beat up pretty good” and Mr. Starrish called 911.  Mr. Starrish stated Employee stayed through his shift but could not lift anything so he helped Employee load the cooler.  Mr. Starrish stated he informed Ms. Thompson about the assault and she gave Mr. Starrish $20 to give Employee for magazines.  Mr. Starrish testified further his understanding of Employee’s return to work in August 2009 was only as an “extra set of eyes” but not to lift anything heavy.  (Starrish).  Mr. Starrish is credible in these statements.  (Experience, observations, judgments and conclusions).
45) Mr. Starrish also testified the store’s policy regarding not chasing shoplifters was not discussed until after Employee was assaulted.  (Starrish).  Mr. Starrish is credible in this statement.  (Experience, observations, judgments and conclusions).
46) Attorney Michael Flanigan filed affidavits of fees and costs detailing 36.3 hours of attorney time at $300 per hour for $10,890.00 in attorney’s fees plus $1,275.18 in costs, which he explained resulted from the defenses raised by Employer and the lengths to which Employer has gone to avoid payment of benefits until hearing.  (Affidavit of Michael Flanigan, Second Affidavit of Michael Flanigan).
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

A finding a disability would not have occurred “but for” employment may be supported not only by a doctor’s testimony, but inferentially from the fact that an injured worker had been able to continue working despite pain prior to the subject employment but required surgery after that employment. A finding reasonable persons would find employment was a cause of the Employee’s disability and impose liability is, “as are all subjective determinations, the most difficult to support.”  However, there is also no reason to suppose board members who so find are either irrational or arbitrary. That “some reasonable persons may disagree with a subjective conclusion does not necessarily make that conclusion unreasonable” (id.).

AS 23.30.010. Coverage.  Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability . . . or the need for medical treatment of an Employee if the disability . . . or the Employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability . . . or the need for medical treatment arose out of and in the course of the employment, the Employee must establish a causal link between the employment and the disability . . . or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the . . . disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the . . . disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability . . . or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability . . . or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability . . . or need for medical treatment. . . . 

Under the Act, coverage is established by work connection, and the test of work connection is, if accidental injury is connected with any of incidents of one’s employment, then the injury both would “arise out of” and be “in the course of” employment.  The “arising out of” and the “in the course of” tests should not be kept in separate compartments but should be merged into a single concept of “work connection.”  Northern Corp. v. Saari, 409 P.2d 845 (Alaska 1966).  

AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041 , 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215…. 

AS 23.30.070.  Report of injury to division.  (a) Within 10 days from the date the Employer has knowledge of an injury or death or from the date the Employer has knowledge of a disease or infection, alleged by the Employee or on behalf of the Employee to have arisen out of and in the course of the employment, the Employer shall send to the division a report setting out

(1) the name, address, and business of the Employer; 

(2) the name, address, and occupation of the Employee; 

(3) the cause and nature of the alleged injury or death; 

(4) the year, month, day, and hour when and the particular locality where the alleged injury or death occurred; and 

(5) the other information that the division may require. 

. . .
(f) An Employer who fails or refuses to send a report required of the Employer by this section or who fails or refuses to send the report required by (a) of this section within the time required shall, if so required by the board, pay the Employee or the legal representative of the Employee or other person entitled to compensation by reason of the Employee’s injury or death an additional award equal to 20 percent of the amounts that were unpaid when due.  The award shall be against either the Employer or the insurance carrier, or both.

In Nickels v. Napolilli, AWCB Decision No. 02-0055 (March 28, 2002) the board found the Employer had not filed a timely injury report.  Nickels concluded AS 23.30.070(f) provides a civil penalty for an Employer’s failure to report injuries, punishing employers for impeding employees’ ability to pursue claims, and “(to some degree)” compensating Employee’s for the delay and hardship the delay causes.  This penalty is discretionary, assessed “if required by the board.”  Nickels found the Employee underwent considerable difficulty in securing and paying for medical care, and considerable difficulty in securing impairment benefits.  Nickels found the Employer’s failure to report the injury was an integral part of its resistance to the Employee’s claim, and concluded the 20% penalty under AS 23.30.070(f) was appropriate to apply to the benefits including medical benefits awarded in its decision.

AS 23.30.075. Employer’s Liability to Pay.

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association duly authorized to transact the business of workers’ compensation insurance in this state, or shall furnish the division satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. If an employer elects to pay directly, the board may, in its discretion, require the deposit of an acceptable security, indemnity, or bond to secure the payment of compensation liabilities as they are incurred.

(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year. If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.082. Workers’ Compensation Benefits Guaranty Fund.

(a) The workers’ compensation benefits guaranty fund is established in the general fund to carry out the purposes of this section. The fund is composed of civil penalty payments made by employers under AS 23.30.080, income earned on investment of the money in the fund, money deposited in the fund by the department, and appropriations to the fund, if any. However, money appropriated to the fund does not lapse. Amounts in the fund may be appropriated for claims against the fund, for expenses directly related to fund operations and claims, and for legal expenses.

…
(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time, and in the same manner, as a workers’ compensation claim. The fund may assert the same defenses as an insured employer under this chapter.
AS 23.30.085. Duty of Employer to file evidence of compliance. (a) An Employer subject to this chapter, unless exempted, shall initially file evidence of compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director.  The Employer shall also give evidence of compliance within 10 days after the termination of the Employer’s insurance by expiration or cancellation.  These requirements do not apply to an Employer who has certification from the board of the Employer’s financial ability to pay compensation directly without insurance.

(b) If an Employer fails, refuses, or neglects to comply with the provision of this section, the Employer shall be subject to the penalties provided in AS 23.30.070 for failure to report accidents; but nothing in this section may be construed to affect the rights conferred upon an injured Employee or the Employee’s beneficiaries under this chapter.

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the Employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured Employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

An Employer shall furnish an Employee injured at work any medical treatment “which the nature of the injury or process of recovery requires” within the first two years of the injury.  The medical treatment must be “reasonable and necessitated” by the work-related injury.  Thus, when the board reviews an injured Employee’s claim for medical treatment made within two years of an injury that is indisputably work-related, “its review is limited to whether the treatment sought is reasonable and necessary.”  Philip Weidner & Associates v. Hibdon, 989 P.2d 727, 730 (Alaska 1999).  An injured worker is also entitled to a prospective determination of whether his injury is compensable, regardless of any pending claim for medical care or other benefits.  Summers v. Korobkin Construction, 814 P.2d 1369 (Alaska 1991).

AS 23.30.097  Fees for medical treatment and services….

(f) An employee may not be required to pay a fee or charge for medical treatment or service provided under this chapter.

The obligation to pay the employee's bills is the means by which the employer's obligation to furnish medical treatment to employee is satisfied. It does not create a right in the payee to be a beneficiary of a workers' compensation claimant. In the case of medical providers, the statute provides that payment is required to the provider if the employer is liable to the employee. Such obligation to pay is (1) a convenience to the employee who is not required to pay and wait for reimbursement and (2) a means of enforcing AS 23.30.097(f). The benefit is the medical treatment, and the medical treatment belongs to the employee.  See Barrington v. ACS, (AWCAC Dec. 06-0080, Feb. 12, 2007).

8 AAC 45.084. Medical travel expenses.(a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment. 

(b) Transportation expenses include 

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment; 

(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment; and 

(3) ambulance service or other special means of transportation if substantiated by competent medical evidence or by agreement of the parties. 

(c) It is the responsibility of the employee to use the most reasonable and efficient means of transportation under the circumstances. If the employer demonstrates at a hearing that the employee failed to use the most reasonable and efficient means of transportation under the circumstances, the board may direct the employer to pay the more reasonable rate rather than the actual rate. 

(d) Transportation expenses, in the form of reimbursement for mileage, which are incurred in the course of treatment or examination are payable when 100 miles or more have accumulated, or upon completion of medical care, whichever occurs first. 

(e) A reasonable amount for meals and lodging purchased when obtaining necessary medical treatment must be paid by the employer if substantiated by receipts submitted by the employee. Reimbursable expenses may not exceed the per diem amount paid by the state to its supervisory employees while traveling. 

AS 23.30.120.  Presumptions. 

(a)  In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. 
(2) notice of the claim has been given;

Under AS 23.30.120, an injured worker is afforded a presumption the benefits he or she seeks are compensable. The Alaska Supreme Court held the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute, and applies to claims for medical benefits and continuing care.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996); Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991).  An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  
Application of the presumption to determine the compensability of a claim for benefits involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, the claimant must adduce “some” “minimal,” relevant evidence establishing a “preliminary link” between the disability and employment, or between a work-related injury and the existence of disability, to support the claim. Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  The evidence necessary to raise the presumption of compensability varies depending on the claim.  In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  The presumption of compensability continues during the course of the claimant’s recovery from the injury and disability.  Olson v. AIC/Martin J.V., 818 P.2d 669, 675 (Alaska 1991).  Witness credibility is not weighed at this stage in the analysis. Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989).    If there is such relevant evidence at this threshold step, the presumption attaches to the claim.  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011), the Alaska Workers’ Compensation Appeals Commission held the 2005 legislative amendment to AS 23.30.010 altered the longstanding presumption analysis: “…[W]e conclude that the legislature intended to modify the second and third steps of the presumption analysis by amending AS 23.30.010 as it did.”  Runstrom, AWCAC Decision No. 150, at 3.  The Commission held the second stage of the presumption analysis now requires the employer

“rebut the presumption with substantial evidence that excludes any work-related factors as the substantial cause of the employee’s disability, etc.  In other words, if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the disability, etc., the presumption is rebutted. However, the alternative showing to rebut the presumption under former law, that the employer directly eliminate any reasonable possibility that employment was a factor in causing the disability, etc., is incompatible with the statutory standard for causation under AS 23.30.010(a). In effect, the employer would need to rule out employment as a factor in causing the disability, etc. Under the statute, employment must be more than a factor in terms of causation.  Id. at 7 (emphasis in original). 

“Substantial evidence” is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Tolbert v. Alascom, Inc., 973 P.2d 603, 611-612 (Alaska 1999); Miller at 1046.

Since the presumption shifts only the burden of production and not the burden of persuasion, the employer’s evidence is viewed in isolation, without regard to any evidence presented by the claimant.  Id. at 1055.  Credibility questions and weight to give the employer’s evidence are deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the claimant is entitled to the relief sought. Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994); Wolfer at 869. 

Runstrom held once the employer has successfully rebutted the presumption of compensability,

[the presumption] drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.  Id. at 8.
AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties….

AS 23.30.155.  Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the Employer. . . .

(b) The first installment of compensation becomes due on the 14th day after the Employer has knowledge of the injury or death.  On this date all compensation then due shall be paid. . . .   

. . .

(d) If the Employer controverts the right to compensation, the Employer shall file with the division and send to the Employee a notice of controversion on or before the 21st day after the Employer has knowledge of the alleged injury or death. . . . 

(e)  If any installment of compensation payable without an award is not paid within seven days after becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of the installment.  This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the Employer that owing to conditions over which the Employer had no control the installment could not be paid within the time period prescribed for the payment.  The additional amount shall be paid directly to the recipient to whom the unpaid installment was to be paid.

. . .

(h) The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties. 

…

(o) The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125. 

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in 
AS 09.30.070 (a) that is in effect on the date the compensation is due. 

A controversion notice must be filed “in good faith” to protect an employer from a penalty. Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  But when nonpayment results from “bad faith reliance on counsel’s advice, or mistake of law, the penalty is imposed.”  State of Alaska v. Ford, AWCAC Decision No. 133, at 8 (April 9, 2010) (citations omitted).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp at 358 (citation omitted).  Evidence in Employer’s possession “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty. Harp at 358.  If none of the reasons given for a controversion is supported by sufficient evidence to warrant a decision the claimant is not entitled to benefits, the controversion was “made in bad faith and was therefore invalid” and a “penalty is therefore required” by AS 23.30.155.  Id. at 359.

The Alaska Workers Compensation Appeals Commission held in State of Alaska v. Ford, AWCAC Decision No. 133 (April 9, 2010), and reiterated in Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 141 (December 14, 2010), the requisite analysis to determine whether a controversion is frivolous or unfair under AS 23.30.155(o):

First, examining the controversion, and the evidence on which it was based in isolation, without assessing credibility and drawing all reasonable inferences in favor of the controversion, the board must decide if the controversion is a ‘good faith’ controversion.  Second, if the board concludes that the controversion is not a good faith controversion, the board must decide if it is a controversion that is frivolous or unfair.  If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.  But, to find that a frivolous controversion was issued in bad faith requires a third step -- a subjective inquiry into the motives or belief of the controversion author.  Mayflower Contract Services, Inc. v. Redgrave, AWCAC Decision No. 141 (December 14, 2010) (citing State of Alaska v. Ford, AWCAC Decision No. 133, at 37-38 (April 9, 2010)).

AS 23.30.185.  Compensation for temporary total disability.  In case of disability total in character but temporary in quality, 80 percent of the injured Employee’s spendable weekly wages shall be paid to the Employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.200  Temporary partial disability.  (a) In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wages before the injury and the wage-earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years. Temporary partial disability benefits may not be paid for a period of disability occurring after the date of medical stability.

[image: image1](b) The wage-earning capacity of an injured employee is determined by the actual spendable weekly wage of the employee if the actual spendable weekly wage fairly and reasonably represents the wage-earning capacity of the employee. The board may, in the interest of justice, fix the wage-earning capacity that is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and other factors or circumstances in the case that may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.

AS 23.30.220. Determination of spendable weekly wage.  

[image: image2](a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee's gross weekly earnings shall be calculated as follows:

[image: image3](1) if at the time of injury the employee's earnings are calculated by the week, the weekly amount is the employee's gross weekly earnings;

[image: image4](2) if at the time of injury the employee's earnings are calculated by the month, the employee's gross weekly earnings are the monthly earnings multiplied by 12 and divided by 52;

[image: image5](3) if at the time of injury the employee's earnings are calculated by the year, the employee's gross weekly earnings are the yearly earnings divided by 52;

[image: image6](4) if at the time of injury the employee's earnings are calculated by the day, by the hour, or by the output of the employee, then the employee's gross weekly earnings are 1/50 of the total wages that the employee earned from all occupations during either of the two calendar years immediately preceding the injury, whichever is most favorable to the employee;

[image: image7](5) if at the time of injury the employee's earnings have not been fixed or cannot be ascertained, the employee's earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees;

[image: image8](6) if at the time of injury the employee's earnings are calculated by the week under (1) of this subsection or by the month under (2) of this subsection and the employment is exclusively seasonal or temporary, then the gross weekly earnings are 1/50 of the total wages that the employee has earned from all occupations during the 12 calendar months immediately preceding the injury;

[image: image9](7) when the employee is working under concurrent contracts with two or more employers, the employee's earnings from all employers is considered as if earned from the employer liable for compensation;


…

[image: image10](c) In this section,

[image: image11](1) "seasonal work" means employment that is not intended to continue through an entire calendar year, but recurs on an annual basis;

[image: image12](2) "temporary work" means employment that is not permanent, ends upon completion of the task, job, or contract, and ends within six months from the date of injury.

The Alaska Supreme Court has consistently held that a primary purpose of the various historical versions of our workers’ compensation law is to accurately predict what an injured worker's earnings would have been but for the worker’s injury.  See, e.g., Thompson v. United Parcel Service, 975 P.2d at 689-90; Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922, 930 n.17 (Alaska 1994); Johnson v. RCA-OMS, Inc., 681 P.2d 905, 908 (Alaska 1984).    In Justice v. RMH Aero Logging, Inc.,  42 P.3d 549, 553 (Alaska 2002), the Court, discussing a previous version of the statute, held that where past wage levels are an accurate predictor of losses due to injury, the Board must apply the statutory formula unless there is substantial evidence that past wage levels will lead to an irrational award.   See, also, Thompson, 975 P.2d at 689-90.  

In Gilmore v. Alaska Workers’ Compensation Board, 882 P.2d 922 (Alaska 1994), the Alaska Supreme Court declared former AS 23.30.220 to be in violation of the equal protection clause of the Alaska Constitution, as applied in that case, because the formula resulted in substantially different compensation rates for similarly situated claimants.  Id. at 929.  In 1995, the Alaska Legislature rewrote AS 23.30.220, in response to the Supreme Court’s ruling in Gilmore, creating several options for calculating compensation rates for injured workers.  In Dougan v. Aurora Electric Inc., 50 P.3d 797 (Alaska 2002), the Alaska Supreme Court noted:  

The holding in Gilmore is largely based on the fact that wage determinations under the prior version of the statute based compensation rates exclusively on the average wage earned during a period of over a year without providing an alternate approach if the result was unfair.  The amended version of AS 23.30.220 corrects that problem by providing a variety of formulas for differing employment situations.  The board correctly applied the new version of AS 23.30.220(a) when it initially calculated Dougans [sic] compensation rate.  The amended statute closely follows the model law cited in Gilmore as an example of a statute that would not violate the Equal Protection Clause. Id.
In keeping with the Court's directions in Dougan, in our decisions we presume the Legislature intended to apply the provision of the version of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.  The parties have a burden to provide substantial evidence that applying the statutory formula does not rationally predict earning losses due to injury.  See, e.g., Campbell v. Northern Sales of Ketchikan, Inc., AWCB Decision No. 02-0188 (September 17, 2002); Winn v. Soldotna Senior Citizens, Inc., AWCB Decision No. 02-0158 (August 13, 2002).
Reading together Dougan and Justice, in Flowline v. Brennan, 129 P.3d 881 (Alaska 2006),  the Alaska Supreme Court held the Board must apply the provision of AS 23.30.220 that most closely fits the earnings fact-pattern in any given claim.  The parties must provide substantial evidence that applying the statutory formula does not accurately predict earning losses due to injury.  See also, Winn v. Soldotna Senior Citizens, Inc., AWCB Decision No. 02-0158 (August 13, 2002); Neel v. Flight Alaska, Inc., AWCB Decision No. 02-0194 (September 26, 2002). 

When a party seeks a variance from the statutory formula for calculating compensation rate, “the burden is on the party seeking the variance to produce the evidence to support a variance from the method established by statute.”  Parker Drilling Co. v. Melchor, AWCAC Decision No. 091 (October 28, 2008) at 17.
AS 23.30.250. Penalties for fraudulent or misleading acts; damages in civil actions.  (a) A person who (1) knowingly makes a false or misleading statement, representation, or submission related to a benefit under this chapter; (2) knowingly assists, abets, solicits, or conspires in making a false or misleading submission affecting the payment, coverage, or other benefit under this chapter; (3) knowingly misclassifies employees or engages in deceptive leasing practices for the purpose of evading full payment of workers' compensation insurance premiums; or (4) employs or contracts with a person or firm to coerce or encourage an individual to file a fraudulent compensation claim is civilly liable to a person adversely affected by the conduct, is guilty of theft by deception as defined in AS 11.46.180, and may be punished as provided by AS 11.46.120- 11.46.150.

[image: image13](b) If the board, after a hearing, finds that a person has obtained compensation, medical treatment, or another benefit provided under this chapter, or that a provider has received a payment, by knowingly making a false or misleading statement or representation for the purpose of obtaining that benefit, the board shall order that person to make full reimbursement of the cost of all benefits obtained. Upon entry of an order authorized under this subsection, the board shall also order that person to pay all reasonable costs and attorney fees incurred by the employer and the employer's carrier in obtaining an order under this section and in defending any claim made for benefits under this chapter. If a person fails to comply with an order of the board requiring reimbursement of compensation and payment of costs and attorney fees, the employer may declare the person in default and proceed to collect any sum due as provided under AS 23.30.170(b) and (c).

[image: image14](c) To the extent allowed by law, in a civil action under (a) of this section, an award of damages by a court or jury may include compensatory damages and an award of three times the amount of damages sustained by the person, subject to AS 09.17. Attorney fees may be awarded to a prevailing party as allowed by law.

AS 23.30.395.  Definitions.  In this chapter,

. . .

(2) ‘arising out of and in the course of employment’ includes Employer-required or supplied travel to and from a remote job site; activities performed at the direction or under the control of the Employer; and Employer-sanctioned activities at Employer-provided facilities; . . . .

(3) ‘attending physician’ means one of the following designated by the employee under AS 23.30.095(a) or (b):

(A) a licensed medical doctor;

(B) a licensed doctor of osteopathy;

(C) a licensed dentist or dental surgeon;

(D) a licensed physician assistant acting under supervision of a licensed medical doctor or doctor of osteopathy;

(E) a licensed advanced nurse practitioner; or

(F) a licensed chiropractor;

. . .

(24) ‘injury’ means accidental injury or death arising out of and in the course of employment, and an occupational disease or infection that arises naturally out of the employment or that naturally or unavoidably results from an accidental 
injury; 

. . . .

(27) ‘medical stability’ means the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence;

8 AAC 45.142.  Interest.  (a)  If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an  Injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The Employer shall pay the interest

(1) on late-paid time-loss compensation to the Employee. . . .

. . .

(2) on late-paid medical benefits to 

. . .

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid.

8 AAC 45.182.  Controversion.  (a) To controvert a claim the Employer shall file form 07-6105 in accordance with AS 23.30.155(a) and shall serve a copy of the notice of controversion upon all parties in accordance with 8 AAC 45.060. . . .

. . .

(e) For purposes of this section, the term ‘compensation due,’ and for purposes of AS 23.30.155(o), the term ‘compensation due under this chapter,’ are terms that mean the benefits sought by the Employee, including but not limited to disability, medical, and reemployment benefits, and whether paid or unpaid at the time the controversion was filed.

8 AAC 45.210.  Weekly compensation rate. . .

. . .

(b) Until an employee provides the information requested on the green copy of form 07-6101 and submits it in accordance with the form’s instructions, compensation is due based on the assumption that the employee is legally entitled to claim the marital status of “single” and himself…as a dependent.

(c ) For purposes of determining the weekly compensation rate under AS 23.30.175, 23.30.220, and 23.30.395(23), the number of dependents is determined as of the date of injury, and does not change, even if the employee’s number of actual dependents does change.

AS 23.30.145.  Attorney fees.  (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . . 

(b) If an employer . . . otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees.  The award is in addition to the compensation or medical and related benefits ordered.

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under §145(a) may include continuing fees on future benefits.  By contrast, §145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee’s attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).   In Harnish, an injured worker participated in a reemployment plan and when it did not work out, another plan was developed.  His employer voluntarily changed his benefits to permanent total disability but several days later signed the second reemployment plan, implying the employee go forward with retraining notwithstanding his permanent total disability status.  Shortly thereafter, an attorney filed a workers’ compensation claim on the employee’s behalf seeking permanent total disability benefits from the date of injury, interest, attorney’s fees and costs.  In response to the claim, the employer admitted it was liable for permanent total disability but denied the claim for attorney’s fees asserting it never controverted the claim.  The board awarded the employee’s attorney statutory minimum fees under §145(a), finding the employer had controverted the employee’s claim “in fact.”  The employer appealed the decision, disputing it had controverted the employee’s claim.  The Alaska Supreme Court reversed, finding the employer had not controverted the claim so fees were not awardable under §145(a).  However, the court remanded for an award of reasonable attorney’s fees under §145(b).  Harnish is silent on whether an injured worker’s lawyer can obtain actual fees under §145(b), if the employer controverted the claim.

In Alaska Interstate v. Houston, 586 P.2d 618 (Alaska 1978), the Alaska Supreme Court noted:

As the carrier admits in the present case, controversion of a claim may at the same time also include ‘an attempt to resist payment of compensation,’ and therefore arguably be subject to the provisions of §145(a) and §145(b).  In the instant case the court is asked only to decide whether Houston’s claim was controverted for purposes of invoking the fee schedule set forth in §145(a).

In State v. Ford, AWCAC Decision No. 133 (April 9, 2010), the commission stated: “We conclude the board erred in refusing to make a final award of attorney fees under 
AS 23.30.145(a) and to consider the evidence produced, and argument made, by Ford in favor of a fee exceeding the statutory minimum under AS 23.30.145(a).”  Id. at 20.  Ford implies actual fees may also be awarded under both §145(a) and §145(b).

Attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable so injured workers have competent counsel available to them. Cortay v. Silver Bay Logging, 787 P.2d 103, 108 (Alaska 1990).  See also, Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 973 (Alaska 1986).

In State v. Cowgill, 115 P.3d 522, 524 (Alaska 2005), the employer argued against the Board-awarded attorney fee rate to the employee’s lawyer, stating it was well above the “market rate” as represented by hourly rates for fees charged by workers’ compensation defense attorneys in the same cases.  The Alaska Supreme Court rejected that argument stating: “The state misreads Wise by reasoning that ‘fully compensatory and reasonable fees’ must be equated with placing employees’ attorneys on an ‘even footing’ with the employers’ attorneys defending the claims.”  The court explained:

We have previously observed an important difference between employees’ lawyers and employers’ lawyers in workers’ compensation practice; namely, that employers’ attorneys are paid whether they win or lose, while employees’ attorney’s fees are, by statute, contingent upon success [footnote omitted].  Two of the state’s own expert witnesses reiterated this distinction.  In addition, one expert agreed that employers negotiate contracts with defense firms, whose lawyers know in advance how much they will be paid whether their clients win or lose [footnote omitted].  There is also competition among potential suppliers of legal services to employers [footnote omitted] a situation that has no clear analogy with respect to employees’ attorneys.  These differences work to drive defense counsel rates downward and militate against using defense rates as a benchmark in awarding fees to employees’ attorneys (id. at 525).

See also Arthur Larson & Lex Larson, Larson’s Workers’ Compensation Law §133.09, at 133–41 (2004) (referring to employers’ attorneys’ “ever-present concern that, if his or her charges get out of line, the [client] will take away its business altogether”).

The employer in Cowgill also argued the “positive contingency” factor -- cases in which the employee settled or won the case and his lawyer got paid -- outweighed the much rarer “negative contingency” -- cases where the employee’s attorney got nothing.  The board disregarded this evidence and Cowgill agreed such evidence and arguments failed to “provide an adequate picture of claimant counsel compensation.”  Among factors not included in the employer’s evidence were times when claimants’ lawyer received statutory fees, reduced fees, partial fees, or significantly reduced their actual fees in settlements or withdrew from cases and obtained no fee at all (id.).  The Alaska Supreme Court in Cowgill further said:

The state’s argument lacks statutory or precedential support and appears unworkable on a practical level.  Under the state’s proposed framework, every time an attorney requested fees, the board would have to hold an individualized hearing in an attempt to determine whether that attorney had been overcompensated in some cases and whether that surplus eclipsed the efforts that had gone uncompensated.  We see no statutory basis for requiring the board to undertake this inquiry (id. at 526).

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney's fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, in order to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Childs v. Copper Valley Elec. Ass’n,  860 P.2d 1184, 1190  (Alaska 1993), the Alaska Supreme Court held “attorney’s fees in workers’ compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them” (emphasis added).  Nonetheless, when Employee does not prevail on all issues, attorney’s fees should be based on the issues on which Employee prevailed.  

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion (actual or in fact) is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

Subsection 145(a) authorizes attorney's fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim.  An award under § 145(a) may include continuing fees on future benefits.   By contrast, § 145(b) requires an employer to pay reasonable attorney's fees when the employer delays or “otherwise resists” payment of compensation and the employee's attorney successfully prosecutes his claim.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 150 (Alaska 2007).   

In Hanson v. Municipality of Anchorage, AWCB Decision No. 10-0175 (October 29, 2010), the effect of Harnish on a request for attorney’s fees under AS 23.30.145(b) was discussed.   Hanson stated:

AS 23.30.145(b) applies when an employer ‘fails to file timely notice of controversy,’ ‘controversy” not being a term of art in the Act or the case law, but Harnish fails to discuss whether § 145(b) applies if an employer files a timely notice of controversion after an employee filed a ‘claim.’ It also applies if an employer  ‘fails to pay’ medical or other benefits within 15 days of the date they become due, and applies if the employer ‘otherwise resists’ paying compensation. Harnish, because of its facts, does not stand for the idea an injured worker may not seek and obtain fees under AS 23.30.145(b) in a case in which the employer timely controverted a workers' compensation ‘claim’ and the employee's attorney successfully prosecuted the claim.

8 AAC 45.180.  Costs and attorney’s fees.

. . .


(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. . . . .

 . . .

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state.

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed. . . .  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee in excess of the statutory minimum fee under 
AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section.


(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney’s affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. . . .

. . .

(f) The board will award an applicant the necessary and reasonable costs. . . .

. . .

(14) fees for the services of a paralegal or law clerk. . . .

8 AAC 45.195. Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

Is Employee’s work injury the substantial cause of his left sided chest pain, broken ribs, neck, and left arm pain?

The parties stipulated Employee was assaulted in the course and scope of his employment which resulted in broken ribs and a pneumothorax, and continue as pain in the thoracic/chest that radiates into the left upper extremity.  As there is no factual dispute, the presumption analysis does not apply.  The law requires an Employer to pay for medical care related to a work-related injury.  In the event a third-party provides medical benefits, the law requires the Employer to reimburse the provider.  Benefits are payable directly to the person entitled to them.  There is no specific requirement the third-party provider must file a claim, lien, or request for reimbursement.  Medical costs are a benefit to Employee pursuant to AS 23.30.095, therefore Employee has the right to seek reimbursement for the third-party providers.  

However, there is a factual dispute as to whether the assault is the substantial cause of Employee’s neck pain, and therefore, the presumption of compensability applies to this issue.  Employee has attached the presumption through his testimony he continues to suffer pain in his neck from being knocked to the ground and kicked during the assault of May 26, 2009.  Employee’s testimony is supported by the examination records and testimony of ANP Decker-Brown.  This evidence is sufficient to attach the presumption of compensability at this stage of the analysis.

Where, as here, the preliminary link is established, the employer must come forward with substantial evidence the injury was not work related.  Employer and the fund rebutted the presumption as to Employee’s cervical complaints with the EME opinion of Drs. Bald and Marble who opined Employee’s cervical pain was not a “direct consequence” of the assault.

Once employer has rebutted the presumption, the burden of persuasion shifts back to Employee and he must prove his claim by a preponderance of the evidence.  Drs. Bald and Marble utilized Employee’s lack of immediate complaints and subsequent failure to seek treatment for neck pain as the basis for their opinion the assault is not the substantial cause of the neck pain.  However, it is clear from the photographs taken by APD and the PAMC ER records Employee had abrasions and bruises on his face, head and neck indicating some trauma to those body parts.  It is unclear from the record why the EME physicians were not provided the APD photographs which are included in the record.   The reason Employee has not had treatment in the three years since the assault is clearly the lack of workers’ compensation coverage to pay for medical treatment.  From the initial treatment by the paramedics Employee has resisted treatment out of fear of being responsible for payment of medical bills, which is contrary to the purpose of the Alaska Workers’ Compensation Act and the social compact that is workers’ compensation in general.  Further, whiplash type injuries often do not result in pain immediately, but when Employee was “clocked” or tackled by one of the assailants and knocked to the ground a whiplash effect was created.   ANP Decker-Brown thoroughly documented Employee’s range of motion, current symptoms, and treatment options during her two hour examination of Employee on three occasions which has made her fully aware of Employee’s pain complaints and physical capacities resulting in her opinion being given greater weight.  Therefore, even though it has been over two years since Employee’s injury, the sole reason for the delay in treatment has been Employer’s refusal to pay for treatment.   Moreover, there was no evidence presented ANP Decker-Brown’s recommendations were unreasonable or unnecessary medical treatment.  The assault Employee suffered at work on May 26, 2009 is the substantial cause of his current neck pain and need for treatment, the cervical evaluations recommended by ANP Decker-Brown are reasonable, necessary and compensable due to the whiplash type injury Employee suffered when he was tackled by one of the assailants.

Employer is ordered to pay all of the outstanding medical bills related to Employee’s treatment for the May 26, 2009 assault, and is responsible for Employee’s ongoing treatment for his continuing complaints of thoracic/chest, left arm, and neck pain.

If Employee is entitled to an award of TTD or TPD, what is his compensation rate?

Employee testified that with the value of his bartered rent, his monthly compensation from all of his odd jobs plus the shifts he worked for Employer resulted in a minimum monthly income of $700.00.  Employee was paid in cash by all employers, a relationship financially beneficial to both sides, which had no payroll tax deductions.  Employee’s income does not fit into the categories created by AS 23.30.220 for employees who are paid by the hour, day, week, month, year, or output, nor was Employee a seasonal or temporary worker.  However if the concurrent contracts or sum of jobs Employee worked are considered, an estimate of his monthly income is ascertainable.  Once Employee was able to barter with his landlord he was again compensated $500 worth of free rent in exchange for “light duty” work on the premises.  Employee testified his monthly income has been reduced between $200 and $300 per month because he is physically unable to do odd jobs to supplement his barter income from his landlord for rent.  Employee testified he was paid $150 per month to do maintenance at a nearby apartment building.  He also made approximately $140 per month doing odd jobs for other businesses taking care of lawns, taking out the trash, sweeping sidewalks, and shoveling snow.  This work does not include the few shifts he worked for Employer per week for $70 per shift.  Employer argued these estimates were too speculative to be the basis of Employee’s compensation rate calculation; however, Employee was not homeless nor on public assistance so it would be unreasonable to assume he had no income.  Applying AS 23.30.220(a)(7) to these different jobs would lead to a monthly income of $790 plus income from the shifts working for Employer.  Employer acknowledged Employee worked at least one shift a week in 2009 prior to the assault, which when added to the $790 equates to a combined gross monthly income of $1,070.  Since Employee paid no taxes and was only paid cash under the table by all employers, his net monthly income was also $1,070.  If his monthly earnings are multiplied by twelve and divided by fifty to determine his spendable weekly wage pursuant to AS 23.30.220(a)(6), the calculation yields a spendable weekly wage of $256.80 and a TTD rate of $205.44 per week.

Is Employee medically stable?  If so, on what date was medical stability reached?  Is Employee entitled to an award of temporary total disability (TTD)?  Is Employee entitled to an award of temporary partial disability (TPD)?

The law provides for payment of TTD to an injured worker who is totally disabled as a result of a work related injury.  However, TTD benefits cannot be paid to an injured worker after the date of medical stability, or in any week in which the worker receives unemployment benefits.  Employer has conceded Employee is entitled to TTD benefits from May 27, 2009 through August 25, 2009, when it is undisputed Employee returned to work for Employer.  The Fund contends Employee is only entitled to TPD during this period because he continued to receive free rent from his landlord even though he did not work.  Employee contends he is entitled to time loss benefits from May 27, 2009 through the present, at least three months of which should be TTD.   This is a factual dispute to which the presumption of compensability applies.

Employee attached the presumption of compensability with his testimony he was unable to work as much as he did prior to his injury due to the physical limitations he suffered as a result of his work injury.  Employee’s testimony is supported by the testimony of Mr. Starrish who also testified Employee’s physical capacities were limited after his injury.  Employee testified he was unable to work at all for the first few months after his injury, but his landlord continued to allow him to live in his apartment.  There was no formal agreement between the landlord and Employee regarding this time period, and there is no indication Employee does not owe at least $1500 in rent for the months of June, July and August of 2009 when he was completely unable to work at all in exchange for his free rent.  No evidence was offered to rebut the presumption Employee was temporarily totally disabled at least from May 27, 2009 to August 25, 2009, when he returned to work for Employer.

In addition, Employer has offered no evidence to rebut the presumption Employee is entitled to some TPD; and Employer asserts Employee reached medical stability in 2009, thereby limiting his entitlement to TPD.  Employee is entitled to TPD from the time he was able to resume his bartering job with his landlord until the date of medical stability.  The fund contends Employee’s entitlement to time loss ended on August 25, 2009, when he returned to work for Employer who accommodated his physical limitations.  The fund further contends Employee voluntarily stopped working for Employer after December 28, 2009, and should not receive any time loss benefits after that date.  Mr. Starrish testified his understanding of Employee’s return to work in August 2009 was only to be a “second set of eyes and not lift anything heavy” but Employer offered no evidence as to length of this accommodation.  Employee credibly testified he was only able to return to work for Employer because his colleagues helped him lift beer into the coolers and he feared for his safety.  Employee lacked the physical capacities to continue working for Employer especially in light of the fact he was not receiving appropriate follow up medical care for his work injury.

Medical stability requires a “reasonable” expectation of further measurable improvement.  In this case Employee has been deprived of access to medical care because of the lack of workers’ compensation coverage.  ANP Decker-Brown opined Employee is not medically stable because he will benefit from additional medical treatment.  Her testimony is persuasive.  The medical treatment recommended by the providers when he was hospitalized and other appropriate follow up care were not provided because he did not have the resources to pay for it himself.  It is clear from the medical records Employee continues to have a broken rib which causes chest/thoracic pain in addition to the untreated cervical and left arm pain which require further medical treatment.  Employee is not yet medically stable so is entitled to TPD from December 29, 2009 and ongoing.

Is Employee entitled to transportation costs?

Injured workers are entitled to reimbursement of transportation expenses associated with medical treatment; however, Employee has not provided a log indicating mileage between home and medical treatment facilities or cost of travel to medical treatment.  When Employee provides a transportation log he is entitled to reimbursement of travel expenses for medical treatment pursuant to 8 AAC 45.084.  

Does Employee have a permanent partial impairment?

The law requires an employer to compensate an injured worker for an impairment partial in character, but permanent in quality, but not resulting in permanent total disability.  The compensation is $177,000, multiplied by the employee’s percentage of permanent impairment of the whole person.  Any impairment rating must be reduced by any permanent impairment existing before the compensable injury. 

A rating for permanent partial impairment is a medical benefit under AS 23.30.095, to which an employee is entitled after sustaining a compensable injury.  It must be conducted when the injured worker has attained medical stability.  Employee has not reached medical stability so PPI is not yet due, but if Employee’s treating physician believes he has a permanent impairment as a result of his work injury when he has reached medical stability, Employer will be responsible for the cost of the impairment evaluation, and payment of any PPI found.  Jurisdiction will be reserved on this issue.

Is Employee entitled to interest?

The law requires payment of interest to an injured worker on compensation not paid when due. Awards of interest are intended to compensate the recipient for the time loss benefit of monies otherwise owed.  Interest accrues on any late-paid compensation or benefits, including late-paid medical benefits.   Interest accrues at the rate specified in AS 09.30.070 in effect on the date the compensation is due.  Interest on a compensation award must be paid from the due date of each unpaid installment of compensation, until paid in full.  Accordingly, Employee is entitled to interest on unpaid TTD payments due during the period May 27, 2009 through August 25, 2009, until paid.  Interest is also due on TPD from December 29, 2009 and ongoing, but not paid.  

Medical bills are due and payable within 30 days after the date the employer received the medical provider’s bill and either a completed report on form 07-6102, or the medical records for which the bill was generated.  Employer received bills for medical care when it was served bills and records on July 21, 2011, with Employee’s Medical Summary containing the billing statements from PAMC, Alaska Colorectal, Alaska Emergency Medicine Associates, and Alaska Radiology Associates. Employer has paid Alaska Emergency Medicine Associates, Alaska Radiology Associates, and Alaska Colorectal Surgery.  Any medical bill provided to Employer as part of the July 21, 2011 Medical Summary and not paid within thirty days requires interest to be paid to that medical provider since no controversion was issued by Employer.  The medical providers are entitled to interest on the amounts determined due under the Alaska fee schedule, which are not necessarily the amounts billed by the providers.  
Is Employee entitled to a finding of an unfair or frivolous controversion?

When Employer chose not to provide workers’ compensation benefits to Employee despite being aware of his injury, medical treatment and disability, and failed to issue a valid controversion, Employer denied Employee benefits with a “controversion-in-fact.” In determining whether Employer has unfairly or frivolously controverted Employee’s benefits, including by failing to timely pay, requires a three-step analysis.  It must first be determined if Employer acted in bad faith in failing to pay Employee’s benefits as required by the Act after it became aware of his disability on May 27, 2009.  Ford makes clear bad faith exists when an employer relies on a mistake of law to justify nonpayment.  Ms. Thompson testified she did not believe Employee’s injury was a workers’ compensation issue because it happened outside of the business which is not credible considering Ms. Thompson is an attorney.  Employer acted in bad faith when she relied on her mistaken understanding of the law and failed to pay benefits when due to Employee.

However, the analysis does not end here.  It must next be determined if the controversion is frivolous or unfair.  “If the controversion lacks a plausible legal defense or lacks the evidence to support a fact-based controversion, it is frivolous; if it is the product of dishonesty, fraud, bias, or prejudice, it is unfair.”  Ford, at 37.  Here, as stated above, the controversion lacks a plausible legal defense, and, therefore, is frivolous.  Further, Ms. Thompson told Employee he was not covered by workers’ compensation because he was “casual labor,” which prevented Employee from pursuing benefits to which he was legally entitled.  Also the board finds Ms. Thompson’s actions both with Employee and the board in the stipulation referenced in finding of fact number nineteen, to be dishonest, biased, and fraudulent, therefore the controversion is unfair.

The final step in the analysis looks to Employer’s subjective motive at the time of the controversion.  Employer acted in its own financial interest by choosing not to pay her workers’ compensation premiums, not disclosing to Investigator Christensen the injury to Employee, and not paying benefits to Employee despite her full knowledge of the injury.  From examining the record, Employer’s subjective motive was improper and supports a finding of unfair and frivolous controversion.  Investigator Christensen is directed to reopen her investigation of this Employer for possible violations of AS 23.30.250.

Is Employee entitled to a penalty?

Employer never controverted Employee’s rights to benefits.  Therefore, the law provides for several penalties applicable to this case.  First, AS 23.30.155 required Employer to either pay both Employee and his medical providers promptly and directly, or controvert his rights to benefits on a prescribed form.  Without either payment or a controversion a 25% penalty is due on any unpaid installments of compensation is due.  Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill, and a completed report on form 07-6102, or equivalent in the form of the medical record.  Although Employer earlier may have received medical records, there is no evidence Employer  received any bills for medical care until it was served on July 21, 2011, with Employee’s Medical Summary containing the billing statements from PAMC, Alaska Colorectal Surgery, Alaska Emergency Medicine Associates, Denali Cardiac and Thoracic, and Alaska Radiology Associates. Employer has paid Alaska Emergency Medicine Associates, Alaska Radiology Associates, and Alaska Colorectal Surgery.  However, evidence of the timeliness of those payments was not provided as ordered by the board.  Any medical bill provided to Employer as part of the July 21, 2011 Medical Summary and not paid within thirty days requires a penalty be paid to that medical provider since no controversion was issued by Employer.

TTD benefits are due an injured employee where he suffers incapacity because of a work injury and is unable to earn the wages he was receiving at the time of injury.  Employer was aware of Employee’s hospitalization the day after the assault and, therefore, knew Employee was incapacitated due to his employment on May 27, 2011.  Employer failed to pay Employee time loss benefits or issue a controversion; therefore, a penalty is due for its failure to pay time loss benefits (TTD and TPD) when due.  

AS 23.30.070(f) provides for a discretionary 20% penalty on all benefits unpaid when due, against an employer who fails to file the injury report in a timely manner.   Like in Nickels, this Employee’s ability to obtain medical treatment was severely hampered by the obstacles laid before him by Employer’s failure to have workers’ compensation insurance and mischaracterizations of his entitlement to benefits when he did bring his medical bills to Employer’s attention, which led to unnecessary pain and suffering.  Therefore, Employee is entitled to an additional penalty under AS 23.30.070(f) for Employer’s failure to report this injury.  In addition, Employer has profited from its failure to report this injury by receiving a lower civil penalty under AS 23.30.080(f) than it would have received had this injury been timely reported to the board, which makes a penalty under AS 23.30.070(f) that much more appropriate in this case.  Employer is unable to provide an adequate reason to excuse its failure to file this report, or to excuse this penalty.  Employer will be assessed a civil penalty pursuant to AS 23.30.070(d).

Is Employee entitled to reasonable attorney’s fees and costs?

Where an employer delays or otherwise resists payment of compensation and the employee hires an attorney who successfully prosecutes his claim, the employee is entitled to an award of attorney fees.  In making fee awards under AS 23.30.145(b), the law requires consideration of the nature, length and complexity of the professional services performed on behalf of the injured worker, as well as the benefits resulting from those services.  An award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings, and fully but reasonably compensate attorneys for services performed on issues for which the injured worker prevails. The experience and skills exercised on behalf of injured workers is taken into account, to compensate their attorneys accordingly.  
In reviewing Employee’s attorney’s fee affidavits, experience, judgment, observations and inferences drawn from all of the above show his services appear reasonably commensurate with the actual work performed given the nature, length, and complexity of the services performed, and the actual and potential benefits resulting to Employee from the services.  Employee retained counsel who successfully obtained valuable benefits for him, namely a finding of compensability for his broken ribs, thoracic, cervical, and left arm pain, and the benefits arising there from, including medical and time loss benefits. He incurred legal fees and costs.  The fees he seeks are reasonable given the test set forth in 8 AAC 45.180, Alaska Supreme Court case law, and the present results for Employee as discussed in this decision.  Having prevailed, Employee is entitled to an award of fees and costs, and seeks an award under AS 23.30.145(b). 

Applicant’s counsel has practiced in the area of Workers’ Compensation law for several years.  He provided a verified itemization of 36.3 hours of attorney time at $300.00 per hour, seeking an award of attorney fees totaling $10,890.00.  Employer contended Employee’s attorney’s fees were excessive and should be reduced, but did not provide any grounds for the reduction.  The fund did not contest the time expended by Mr. Flanigan or his hourly rate.  Based on Mr. Flanigan’s efforts, his years of experience, and recent awards to attorneys similarly situated, an hourly rate of $300.00 is reasonable here based on the complexity of the medical and legal issues involved in this case and the resistance provided by Employer. 

Employee seeks reimbursement for the $1,275.18 in costs of obtaining medical, billing, and APD records.  These costs are allowable and reasonable and will be awarded.

CONCLUSIONS OF LAW

1. The May 26, 2009 assault occurred in the course and scope of Employee’s employment with Employer. 

2. The work injury is the substantial cause of Employee’s need for past and future medical care and disability from broken ribs, pneumothorax, chest/thoracic pain, left arm pain, and cervical pain. 

3. Employee is entitled to a spendable weekly wage of $256.80 and a TTD rate of $205.44.

4. Employee is entitled to TTD from May 27, 2009 through August 25, 2009.

5. Employee is entitled to TPD from December 29, 2009 and ongoing.  His TTD rate is offset by $500 credit in rent he receives from bartering with his landlord.

6. Employee’s medical providers are entitled to payment from Employer according to the Alaska fee schedule for services rendered in relation to their treatment of Employee for his work injury.  These medical providers are also entitled to interest on any payments not made within 30 days of when Employer received both the bill and medical record.

7. Employee is not entitled to an award of PPI at this time.  He is entitled to a PPI evaluation paid for by Employer, and payment of any PPI found.  Jurisdiction will be reserved over this issue.

8. Employee is entitled to past transportation costs when he provides a log.

9. Employee is entitled to interest on time loss benefits not paid when due.

10. Employee and his medical providers are entitled to penalty awards as set forth in this decision.

11. Employer’s controversion-in-fact of Employee’s benefits was unfair and frivolous.

12. Employee is entitled to an award of actual attorney’s fees and costs.

ORDER

1) Employee’s claim for past and future medical benefits is granted.  Employee is entitled to medical treatment in relation to his claim for pneumothorax, broken ribs, chest/thoracic pain, left arm pain, and neck pain.

2) Employee is not medically stable.

3) Employee’s claim for TTD is granted.  Employee is entitled to TTD from May 27, 2009 through August 25, 2009.
4) Employee’s claim for a compensation rate adjustment is granted.  Employee’s spendable weekly wage is determined to be $256.80, which equals a TTD rate of $205.44.  Employee is single with no dependents.  Jurisdiction over disputes is reserved.
5) Employee’s claim for medical costs is granted.  Employer is ordered to make payment to Providence Alaska Medical Center, Alaska Colorectal Surgery, Alaska Emergency Medicine, Alaska Radiology Associates, and Denali Cardiac and Thoracic, as well as ANP Decker-Brown, pursuant to the Alaska fee schedule.  These providers are also entitled to interest on any payments not made within 30 days of receipt of the bill and supporting medical record (ie the 7/21/2011 Medical Summary).  Employer is ordered to pay the medical providers interest at the statutory rate. Jurisdiction over disputes is reserved. 
6) Employee’s claim for transportation costs is granted.  Employee is entitled to reimbursement of transportation costs when he provides a log pursuant to 8 AAC 45.084.
7) Employee’s claim for interest on late paid benefits is granted.  Employer is ordered to pay interest at the statutory rate.  Jurisdiction over disputes is reserved.
8) Employee’s claim for a penalty from Employer payable to him or his medical providers under AS 23.30.155 is granted.  Employee is awarded a 25% penalty on the value of all past TTD awarded in this decision.  Employee’s medical providers are awarded a 25% penalty on all late paid medical benefits.  Jurisdiction over disputes is reserved.
9) Employee’s claim for a penalty from Employer payable to him and all his medical providers under AS 23.30.070(f) is granted.  Employee is awarded a 20% penalty on the value of all past TTD awarded in this decision.  Employee’s medical providers are awarded a 20% penalty on all late paid medical benefits.  Jurisdiction over disputes is reserved.
10) Employee’s claim for a finding of unfair or frivolous controversion is granted.  Employer’s controversion-in-fact was unfair and frivolous.  Investigator Christensen is directed to reopen her investigation of this employer for possible violations of AS 23.30.250.
11) Employee’s claim for an award of attorney’s fees is granted.  Employee is awarded $10,890.00 in reasonable attorney fees, plus $1,275.18 in costs, in this case.
12) Employee’s January 20, 2012 Petition for an SIME is now moot.  The May 23, 2012 hearing is canceled.

Dated in Anchorage, Alaska on May 22, 2012.





ALASKA WORKERS’ COMPENSATION BOARD





Laura Hutto de Mander, Designated Chair





Patricia A. Vollendorf, Member





Robert Weel, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RANDY C. HESTER employee / applicant v. T&M ENTERPRISES d/b/a SPIRITS OF ALASKA, employer; WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, defendants; Case No. 200920443; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on May 22, 2012.






Teresa Nelson, Compensation Officer I
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� Magnetic Resonance Imaging.


� Computerized Axial Tomography.


� Electromyelogram.





5

