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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN RE: ESTATE OF CRAIG A. BAGLEY,

                               Deceased Employee, 

JENNIFER (ADAIR) HENLEY,

                               Claimant, 

                                                   v. 

ALASKA MECHANICAL, INC.,

                               Employer,

                                                   and 

SEABRIGHT INSURANCE CO.,

                               Insurer,

                               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200710859
AWCB Decision No. 12-0093
Filed with AWCB Fairbanks, Alaska

on June 1st, 2012


Jennifer (Adair) Henley’s April 18, 2011 claim for increased death benefits on behalf of her minor children, Justice Bagley and Brandon Bagley, was heard on May 10, 2012, in Fairbanks, Alaska.  Jennifer Henley appeared telephonically, testified and represented herself and Justice Bagley and Brandon Bagley.  Attorney Richard Wagg appeared telephonically on behalf of Alaska Mechanical, Inc. and Seabright Insurance Co. (Employer).  Michele Bagley appeared telephonically, testified and represented herself.  State of Alaska Child Support Specialist Ray Hollenbeck testified telephonically.  The record closed on May 11, 2012, after the board received supplemental evidence filed by Jennifer Henley.

ISSUE

Jennifer Henley contends AS 23.30.215(h) provides children subject to a child support order should receive weekly death benefits of the amount set forth in the support order.  As Craig Bagley (Employee), who died July 19, 2007 in the course and scope of his employment with Employer, owed a large child support arrearage at the time of his death, Jennifer Henley contends her children Justice and Brandon Bagley are entitled to $225.00 each per month, as ordered in a October 12, 2000 Anchorage Superior Court child support order.

Employer contends the May 2, 2011 compensation award is correct, and it will continue to pay weekly benefits as ordered.  Employer contends Justice Bagley and Brandon Bagley are not entitled to additional benefits.

Michele Bagley contends the child support order in effect at the time of Employee’s death ordered Jennifer Henley, not Employee, to pay child support.  She further contends any amount owing under the October 12, 2000 order is owed to the State of Alaska, not Jennifer Henley, as Jennifer Henley was receiving public assistance during the support order.

Does AS 23.30.215(h) entitle Justice and Brandon Bagley to additional weekly death benefits?

FINDINGS OF FACT

A review of the record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Justice Bagley, age 14 (born June 8, 1997), and Brandon Bagley, age 13 (born July 19, 1998), are Employee’s biological children with Jennifer Henley (Bagley v. Alaska Mechanical, Inc., AWCB Dec. No. 11-0055 (May 2, 2011) (Bagley II)).

2) Employee and Jennifer Henley were never married (Bagley II at 2).

3) On October 12, 2000, the Anchorage Superior Court granted Jennifer Henley primary physical custody of Justice Bagley and Brandon Bagley.  Employee was ordered to pay $450.00 per month in child support to Jennifer Henley.  (Child Custody and Support Order, Adair v. Bagley, 3AN-00-8068 CI, October 12, 2000).

4) On February 23, 2007, the Anchorage Superior Court granted Employee primary physical custody of Justice Bagley and Brandon Bagley.  Jennifer Henley was ordered to pay $309.00 per month in child support to Employee.  (Order for Modification of Child Support, Adair v. Bagley, 3AN-00-8068 CI, February 23, 2007).

5) On July 19, 2007, Employee was killed in a work-related accident while working for Employer in Nome, Alaska, when an aerial man-lift in which he was working tipped over and hit the ground (Report of Occupational Injury or Illness, July 21, 2007).

6) At the time of his death, Employee had primary physical custody of Justice Bagley and Brandon Bagley.  (Henley).

7) At the time of his death, Employee was married to Michele Bagley and was living with and supporting her three children, Broc, Samantha, and Austin Cowitz (Bagley v. Alaska Mechanical, Inc., AWCB Dec. No. 08-0204 (October 31, 2008) (Bagley I), at 5).

8) At the time of his death, Employee was making monthly child support payments to Jennifer Henley on a large arrearage from the October 12, 2000 child support order.  Payments were managed by the Child Support Services Division (CSSD) and garnished from Employee’s wages.  The total arrearage at the time of Employee’s death was $17,674.22.  The last payment was made August 1, 2007, after Employee’s death.  On September 14, 2007, upon receiving notice of Employee’s death, CSSD “zeroed out” the arrearage balance and closed the case.  (Hollenbeck; CSSD Automated Audit Summary Report).

9) Employer accepted Employee’s death as compensable and began paying death benefits of $537.50 pursuant to AS 23.30.215(a)(1)(c), utilizing the spendable weekly wage as calculated under AS 23.30.220(a)(4).  Benefits were distributed as follows:

a. $161.25 to Employee’s widow, Michele Bagley

b. $75.25 to Broc Cowitz, DOB 4/21/1992 (Employee’s stepchild)

c. $75.25 to Samantha Cowitz, DOB 3/6/1993  (Employee’s stepchild)

d. $75.25 to Austin Cowitz, DOB 6/25/1995 (Employee’s stepchild)

e. $75.25 to Justice Bagley, DOB 6/8/1997 (Employee’s biological child)

f. $75.25 to Brandon Bagley, DOB 7/19/1998 (Employee’s biological child) (Bagley I, at 2).

10) Jennifer Henley challenged Employee’s stepchildren’s right to share in statutory death benefits.  Bagley I affirmed Employer’s death benefit calculations as accurate and found Employee had stood in loco parentis to the Cowitz children for more than a year before his death.  Based on their reliance on him for emotional, physical and financial support, Bagley I found each of the Cowitz children met the definition of “child” per AS 23.30.395(7) and was entitled to share in Employee’s death benefits.  (Id., at 5-6).

11) Employer made regular death benefit payments of $75.25 per week to Justice Bagley and Brandon Bagley until October 2010, when it received notice the children were receiving Social Security survivor’s benefits (Bagley II, at 3).

12) On May 2, 2011, Bagley II issued, holding Employer was entitled to reduce the Bagley children’s weekly benefit using the Social Security offset calculation, even if it meant their weekly benefits would be less than the minimum statutory benefits as defined in 
AS 23.30.215(b).  (Bagley II).

13) On June 20, 2011, Jennifer Henley filed a Workers’ Compensation Claim seeking additional death benefits for Justice Bagley and Brandon Bagley.  She stated on the claim form:

At the time & date of Craig Bagley’s death he owed $17,611.06 in back child support.  Enclosed is a copy of the decree of support you requested.  Please set up hearing to get the balance paid that’s owed.  CSED Caseworker – Chris Bowers case #001140811 Phone #269-6900.  The children didn’t remain w/the widow instead I was granted custody.

(Jennifer Henley’s April 18, 2011, WCC).

14) Justice Bagley and Brandon Bagley are currently not receiving death benefits as the Social Security offset amount reduces their weekly benefits to less than zero.  (Bagley II).
15) Broc, Samantha and Austin Cowitz are not subject to the Social Security offset and continue to receive $75.25 per week in death benefits.  (Record).
PRINCIPLES OF LAW

AS 23.30.215. Compensation for death. (a) If the injury causes death, the compensation is known as a death benefit and is payable in the following amounts to or for the benefit of the following persons:

(1) reasonable and necessary funeral expenses not exceeding $5,000;

(2) if there is a widow or widower or a child or children of the deceased, the following percentages of the spendable weekly wages of the deceased:
(A) 80 percent for the widow or widower with no children;
(B) 50 percent for the widow or widower with one child and 40 percent for the child;

(C) 30 percent for the widow or widower with two or more children and 70 percent divided equally among the children;

(D) 100 percent for an only child when there is no widow or widower;

(E) 100 percent, divided equally, if there are two or more children and no widow or widower;

(3) if the widow or widower remarries, the widow or widower is entitled to be paid in one sum an amount equal to the compensation to which the widow or widower would otherwise be entitled in the two years commencing on the date of remarriage as full and final settlement of all sums due the widow or widower;
(4) if there is no widow or widower or child or children, then for the support of father, mother, grandchildren, brothers and sisters, if dependent upon the deceased at the time of injury, 42 percent of the spendable weekly wage of the deceased to such beneficiaries, share and share alike, not to exceed $20,000 in the aggregate;
(5) $5,000 to a surviving widow or widower, or equally divided among surviving children of the deceased if there is no widow or widower.
(b) In computing death benefits, the spendable weekly wage of the deceased shall be computed under AS 23.30.220 and shall be paid in accordance with 
AS 23.30.155 and subject to the weekly maximum limitation in the aggregate as provided in AS 23.30.175, but the total weekly compensation may not be less than $75 for a widow or widower nor less than $25 weekly to a child or $50 for children.
(c) All questions of dependency shall be determined as of the time of the injury, or death.
(d) Compensation under this chapter to aliens not residents, or about to become nonresidents, of the United States or Canada is the same in amount as provided for residents, except that dependents in a foreign country are limited to widow or widower and child or children, or if there is no widow or widower and child or children, to surviving father or mother whom the employee has supported, either wholly or in part, for a period of one year before the date of injury. The board, at its option, or upon the application of the insurance carrier, may commute all future installments of compensation to be paid to an alien dependent who is not a resident of the United States or Canada by paying or causing to be paid to the alien dependent one-half of the commuted amount of the future installments of compensation as determined by the board.
(e) Death benefits payable to a widow or widower in accordance with (a) of this section shall abate as that person ceases to be entitled and does not inure to persons subject to continued entitlement. In the event a child ceases to be entitled, that child’s share shall inure to the benefit of the surviving spouse subject to adjustment as provided in (f) of this section.
(f) Except as provided in (g) of this section, the death benefit payable to a widow or widower shall terminate 12 years following death of the deceased employee.

(g) The provisions of (f) of this section do not apply to a widow or widower who at the time of death of the deceased worker is permanently and totally disabled. The death benefits payable to a widow or widower are not subject to reduction under (f) of this section after the widow or widower has attained the age of 52 years.
(h) In the event a deceased worker is survived by children of a former marriage not living with the surviving widow or widower, then those children shall receive the amount being paid under a decree of child support; the difference between this amount and the maximum benefit payable under this section shall be distributed pro rata to the remainder of those entitled.
(i) In the event the total amount of all benefits computed under (a)(2) of this section exceeds the maximum benefit provided in AS 23.30.175, the maximum benefit under AS 23.30.175 shall be prorated among entitled survivors.
AS 23.30.225. Social Security and pension or profit sharing plan offsets.  (a) When periodic retirement or survivors’ benefits are payable under 42 U.S.C. 401 - 433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week. . . . 

ANALYSIS

Does AS 23.30.215(h) entitle Justice and Brandon Bagley to additional weekly death benefits?

Bagley II affirmed the correct weekly death benefits to the Cowitz children is $75.25 each and found the Bagley children are not entitled to death benefits, as the Social Security offset adjusts their calculated benefit amount to less than zero.  Ms. Henley contends the Bagley children are entitled to $225.00 per month each under AS 23.30.215(h), referencing the October 12, 2000 child support order which ordered Employee to pay $450.00 per month to her while she was the custodial parent.  

Ms. Henley is correct that AS 23.30.215(h) mandates children of deceased workers receive the monthly amount allocated to them under a child support order.  However, the statute clearly states the children should receive the amount “being paid,” which implies present tense.  Further, .215(c) specifies all dependency issues be determined as of the time of the work-related death.  As of July 19, 2007, the Bagley children were residing with Employee and Michele Bagley.  Employee was not making payments under the 2000 child support order; payments made to Jennifer Henley were on the arrearage only.  As Employee was the custodial parent, the child support order in effect concerning the Bagley children dictated Jennifer Henley, not Employee, provide monetary support to the children.  Ms. Henley’s claim for additional death benefits on behalf of Justice Bagley and Brandon Bagley will be denied.

CONCLUSION OF LAW

AS 23.30.215(h) does not entitle Justice and Brandon Bagley to additional weekly death benefits.

ORDER

1) Jennifer Henley’s April 18, 2011 claim is denied.

2) Employer shall continue paying death benefits as ordered in Bagley II.
Dated in Fairbanks, Alaska, June 1st, 2012.

ALASKA WORKERS’ COMPENSATION BOARD

_____/s/______________________
Amanda Eklund, Designated Chair

______/s/_____________________
Sarah Lefebvre, Member

_______/s/____________________
Patricia Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of the ESTATE OF CRAIG A. BAGLEY, applicant v. ALASKA MECHANICAL INC., employer; SEABRIGHT INSURANCE CO., insurer/defendants; Case No. 200710859; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on June 1st, 2012.







_______/s/__________________________                   







Diahann Caulineau-Kraft







Office Assistant II
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