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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
      Juneau, Alaska 99811-5512

	DONALD G. YOUNG, 

Employee,

Respondent,
v. 

WESTERN CONSTRUCTION 
SERVICES INC,
Employer,
and 

LIBERTY NORTHWEST 
INSURANCE CO,

Insurer,
Petitioners. 
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  201010838
AWCB Decision No. 12-0094
Filed with AWCB Fairbanks, Alaska

on June 1st, 2012


Western Construction Services’ (Employer) December 20, 2011 and March 29, 2012 petitions to modify the Reemployment Benefits Administrator’s (RBA) June 15, 2011 eligibility determination, finding Donald Young (Employee) eligible for reemployment benefits, was heard in Fairbanks, Alaska on May, 10, 2012.  Chancy Croft represented Employee; Rebecca Holdiman Miller represented Employer.  Employee testified on his own behalf.  The record closed at the hearing’s conclusion on May 10, 2012.
ISSUE
Employer contends the RBA’s eligibility determination should be modified because of a change of conditions.  Employer specifically contends the changes of conditions are: 1) Employee does not have a permanent partial impairment (PPI) as his treating physician initially predicted, and 2) Employee can return to sedentary work at his job at the time of injury as a project director / manager.  In response to Employee’s contention Employer’s 2012 job descriptions do not match the rehabilitation specialist’s 2011 job descriptions, Employer contends the job descriptions have the same SCODRDOT number and are the same descriptions.  In response to Employee’s contention it never appealed the RBA determination, Employer contends it is not alleging an abuse of discretion, but rather a change in conditions.  In response to Employee’s contention he cannot return to his job at the time of injury as a project director / manager because it was not sedentary work, Employer cites Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska, 1996) to stand for the proposition the SCODRDOT job description, not Employee’s description, is the controlling standard.

Employee opposes modification on numerous grounds.  Employee contends, although his physical condition has changed, it has worsened, not improved, because the insurance company will not provide medical treatment.  Employee also contends Employer’s 2012 job descriptions, which his treating physician approved, are different than the 2011 job descriptions submitted by his rehabilitation specialist, and contends his treating physician approved Employer’s job descriptions in error.  Employee contends his job at the time of injury as a project director / manager was not sedentary work so he cannot return to that job.  Additionally, Employee opposes modification because Employer did not appeal the RBA’s initial eligibility determination.

Shall the RBA’s June 15, 2011 eligibility determination, finding Employee eligible for reemployment benefits, be modified?

FINDINGS OF FACT
A preponderance of the evidence in the record as a whole supports the following facts and factual conclusions:

1) On June 10, 2010, Employee was climbing up the wall of a foundation and fell over backwards while working for Employer, injuring his left hip, knee and lower back.  (Report of Injury, August 10, 2010).

2) At the time of his injury, Employee was working for Employer as a project manager.  During the ten years previous to his injury, Employee had also worked as a contractor and architect.  (Eligibility Evaluation Report, April 1, 2011).

3) On June 14, 2012, Employer began paying temporary total disability (TTD).  (Compensation Reports, September 23, 2010; March 15, 2011; August 8, 2011).

4) In September 2010, Employee began treating with James Ballard, M.D., who opined Employee could return to his job at the time of injury.  (Ballard reports, September 22, 2010).

5) In January 2011, Employee changed his treating physician and began treating with James Chestnutt, M.D.  (Chestnutt report, January 24, 2011).

6) On February 2, 2011, the RBA assigned Employee a rehabilitation specialist, Terry McCall, to conduct an eligibility evaluation.  (RBA letter, February 2, 2011).

7) On February 12, 2011, Joseph Lynch, M.D. performed an Employer’s Independent Medical Evaluation (EIME).  Dr. Lynch found Employee medically stable and opined Employee did not have any PPI as a result of the work injury.  Dr. Lynch opined Employee could not return to his regular job as a project manager on account of his non-work related arthritis of the knee.  (Lynch report, February 12, 2011).

8) On March 1, 2011, Employer controverted all benefits after February 12, 2011 based on the EIME report of Dr. Lynch.  (Controversion Notice, March 1, 2011).

9) On March 17, 2011, the rehabilitation specialist wrote Dr. Chestnutt to inquire whether Dr. Chestnutt predicted Employee would have a PPI rating greater than zero as a result of his work injury.  The rehabilitation specialist also sent Dr. Chestnutt three job descriptions: project director (SCODRDOT Code 189.117-030); contractor (SCODRDOT Code 182.167-010); and architect (SCODRDOT Code 001.061-010); and inquired whether Dr. Chestnutt predicted Employee would have the permanent physical capacities to perform the physical demands of those jobs.  (Letter from Terry McCall to Dr. Chestnutt, March 17, 2011).

10) On April 18, 2011, Dr. Chestnutt predicted Employee would not have the permanent physical capacities to perform the physical demands of the jobs of project manager, contractor or architect.  (Chestnutt reports, April 18, 2011).

11) On April 19, 2011, Dr. Chestnutt predicted Employee would have a PPI rating greater than zero as a result of his work injury.  (Chestnutt report, April 19, 2011).

12) On May 10, 2011, the rehabilitation specialist submitted her final report, recommending Employee be found eligible on the basis of Dr. Chestnutt’s prediction of PPI.  (Eligability evaluation report, May 5, 2011).

13) The Employee’s job of project manager at the time of injury is titled project director under the SCODRDOT job descriptions.  (Id.)

14) On June 15, 2011, the RBA Designee found Employee eligible for reemployment benefits. The Designee’s letter states she considered the EIME report of Dr. Lynch, and chose to give more weight to Dr. Chestnutt’s opinion, as he was Employee’s treating physician, and her determination was based Dr. Chesnutt’s April 18, 2011 prediction Employee would not have the permanent physical capacities to perform the physical demands of his job at the time of injury, nor any of the other jobs he had held during the ten-year period prior to his injury.  Additionally, the letter states the Designee’s determination was also based on Dr. Chestnutt’s prediction Employee would have a permanent partial impairment at the time of medical stability.  (RBA letter, June 15, 2011).

15) On July 7, 2011, Employer filed a petition for RBA reconsideration, or alternatively a petition for modification.  The petition states:

Employer respectfully requests for reconsideration of the RBA Designee’s June 15, 2011 determination finding the employee eligible for reemployment benefits.  Employee’s physician, Dr. Chestnutt has merely made a prediction that employee will have a permanent impairment; however, Dr. Lynch has definitively opined that there is a not a PPI relative to the work injury, and if there were any PPI, it would be related to preexisting conditions. . . . In the alternative, Employer requests modification if Dr. Chestnutt ultimately rates zero PPI or apportions no PPI to the industrial injury.

(Employer’s petition, June 30, 2011).

16) At an August 10, 2011 prehearing, the parties discussed Employer’s June 30, 2011 petition for modification of the RBA determination.  Employer contended it had not received a PPI report from Employee’s treating physician.  Employee contended his treating physician had not been paid so he could not get a rating.  The parties agreed, Employer would speak to the claims manager to resolve the situation, and Employee would continue to attempt to get a rating from his treating physician.  (Prehearing Conference Summary, August 10, 2011).

17) On December 22, 2011, Employer filed a petition for modification of the RBA determination.  The petition states:

The employer petitions for modification of the June 15, 2011, RBA Designee’s finding of eligibility.  Dr. Joseph Lynch found on February 12, 2011, that Mr. Young’s condition was medically stable with no permanent partial impairment as a result of the June 7, 2010 work injury.  No physician has assessed permanent impairment.  Therefore, Mr. Young should be ineligible for reemployment benefits under AS 23.30.041(f)(4).  

(Employer’s petition, December 20, 2011).

18) A prehearing was held on January, 12, 2012.  The summary states: 

The parties agree to contact the RBA and ask him to make determinations on ER’s Petition for Modification dated 12/ 20, 2011 and whether the proposed rehabilitation plan should be approved.  If the RBA will not hear ER’s Petition to Modify, ER will file an ARH and the board will schedule a hearing.

(Prehearing Conference Summary, January 12, 2012).

19) Employer sent Dr. Chestnut job descriptions, which it believed were incorrectly excluded from the eligibility evaluation.  (Letter from Employer to RBA, January 30, 2012).

20) On January 27, 2012, Dr. Chestnutt approved six job descriptions submitted by Employer as being within Employee’s current physical capacities, including the positions of landscape contractor, city planning aid, architect (SCODRDOT Code 001.061-010), project engineer, urban planner, and project director (SCODRDOT Code 189.117-030). (Chestnutt reports, January 27, 2012).

21) While the rehabilitation specialist’s and Employer’s job descriptions for architect and project director are not identical in appearance and format, the work descriptions and strength level for each job, including the definitions of the respective strength levels, are identical in content.  (Chestnutt reports, January 27, 2012; Chestnutt reports, April 18, 2011; observations).

22) Both the rehabilitation specialist’s and Employer’s job descriptions classify architect as light work, and project director as sedentary work.  (Id.).

23) On January 31, 2012, Employer served Employee with a medical summary including Dr. Chestnutt’s job description approvals.  The medical summary was filed with the Board on February 2, 2012.  (Medical Summary, January 31, 2012).

24) On February 2, 2012, Employer filed an affidavit of readiness for hearing (ARH) on its December 20, 2011 petition for modification.  (Employer’s ARH, January 31, 2012).

25) At a March 2, 2012 prehearing, the parties agreed to set a hearing for March 29, 2012 on Employer’s December 20, 2011 petition for modification.  (Prehearing Conference Summary, March 2, 2012).

26) In its March 21, 2012 hearing brief, Employer refers to Dr. Chestnutt’s January 27, 2012, job description approvals, citing them as evidence in support of modification of the RBA determination.  (Employer’s Hearing Brief, March 21, 2012).

27) On March 29, 2012, upon commencement of the hearing, Employee requested a ruling limiting the scope of the hearing to matters set forth on the face of Employer’s December 20, 2012 petition.  When asked if Employee’s objection was based on being surprised by Employer’s reliance on Dr. Chestnutt’s job description approvals, or whether he was rather asking for strict compliance with the regulation, Employee’s counsel replied: “Both.”  Employee’s objection was sustained and the hearing was continued to allow Employer to amend its petition.  (Donald Young v. Western Construction Services, Inc., AWCB Decision No. 12-0082 (May 3, 2012) (Young I). 

28) On March 29, 2012, Employer filed an amended petition for modification that specifically refered to Dr. Chestutt’s January 27, 2012 job description approvals.  (Petition for Modification, March 29, 2012). 

29) On April 12, 2012, Dr. Chestnutt completed a third job description form for architect, indicating Employee would not have the physical capacities to perform the job.  Dr. Chestnutt’s handwritten notes state: “Unable to perform more than sedentary work” and “All future jobs should be sedentary classification.”  (Chestnutt Report, April 24, 2012).

30) At an April 25, 2012 prehearing, the designee scheduled Employer’s December 20, 2011 and March 29, 2012 petitions for modification for hearing on May 10, 2012.  The summary states:

The Designee, who also acted as chairman of the March 29, 2012 hearing, sustained Employee’s objection to the scope of the hearing on the basis Employee contended he was surprised by Employer’s anticipated reliance on Dr. Chestnutt’s January 27 2012 job description approvals.  However [sic] Employer referred to this evidence in its March 21, 2012 hearing brief, at the March 29, 2012 hearing itself, in its March 29, 2012 modified petition for modification, in its April 5, 2012 petition for reconsideration, and here again today.  Therefore, to whatever extent Employee was surprised by Dr. Chesnutt’s job descriptions at hearing, that evidence should no longer present any surprise to Employee, and he has been afforded an opportunity to prepare his position on that evidence.

(Prehearing Conference Summary, April 25, 2012).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that 

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

. . . 
AS 23.30.135. Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.041.  Rehabilitation and reemployment of injured workers.  
. . . 

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. . . .  

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."

(f) An employee is not eligible for reemployment benefits if

. . . 

(4) at the time of medical stability, no permanent impairment is identified or expected.

. . . 

AS.23.30.041(e) requires the board to compare Employee’s physical capacities to the physical demands of a specific job as found in SCODDOT and not the physical demands of the job Employee actually performed.  Konecky v. Camco Wireline, Inc., 920 P.2d 277 (Alaska 1996).  Employee is ineligible for reemployment benefits if he has the physical capacities to perform either his job at the time of injury or any job he has held within ten years before the injury.  Andersen v. Four Star Terminals, Inc., AWCB Decision No. 96-0480 (December 23, 1996).

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.
. . . 

8 AAC 45.150.  Rehearings and modification of board orders.

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence. 

In Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960-61 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974): “The plain import of this amendment (adding “mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”   Interior Paint Co., 522 P.2d at 168 (citations omitted).  The board applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status (see, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994)).  


ANALYSIS

Shall the RBA’s June 15, 2011 eligibility determination, finding Employee eligible for reemployment benefits, be modified?

The RBA Designee chose to give greater weight to Employee’s treating doctor’s opinion, and found Employee eligible for reemployment benefits based, in part, on Dr. Chestnutt’s April 18, 2011 opinion Employee did not have the physical capacities to perform the three jobs selected by Employee’s rehabilitation specialist:  contractor, architect and project director.  However, on January 27, 2012, Dr. Chestnutt approved the job description for project director, a sedentary duty job, and Employee’s job at the time of injury.  Dr. Chestnutt’s January 27, 2012 opinion represents a change in conditions, specifically Employee’s physical capacities, sufficient to support modification of the eligibility determination.  Therefore, since Employee’s treating physician has opined Employee has the physical capacities to perform his job at the time of injury, Employee is ineligible for reemployment benefits under AS 23.30.041(e) and the determination shall be modified.

CONCLUSIONS OF LAW
The June 15, 2011 eligibility determination, finding Employee eligible for reemployment benefits, shall be modified.

ORDER

1) Employer’s March 29, 2012 petition for modification of the RBA Designee’s June 15, 2011 determination, finding Employee eligible for reemployment benefits, is granted.  

2) In accord with AS 23.30.041(e) and AS 23.30.130, the RBA Designee’s June 15, 2011 determination is modified.  Employee is not eligible for reemployment benefits under AS 23.30.041.
Dated at Fairbanks, Alaska on June 1st, 2012. 
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Patricia Vollendorf, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DONALD G. YOUNG employee / respondent; v. WESTERN CONSTRUCTION SERVICES INC, employer; LIBERTY NORTHWEST INSURANCE CO, insurer / petitioners; Case No. 201010838; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 1st day of June, 2012.
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