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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JORGE L. DELGADO, 

                                                  Employee, 

                                                   v. 

TKB, LLC,

                                                  Employer,

                                                   and 

REPUBLIC INDEMNITY COMPANY OF AMERICA,

                                                  Insurer.


	)

)

)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  201019041
AWCB Decision No. 12-0095
Filed with AWCB Anchorage, Alaska

on June 7, 2012


TKB, LLC’s (TKB) petition to dismiss Jorge L. Delgado’s workers’ compensation claim (WCC) was heard on May 23, 2012 at Anchorage, Alaska.  Attorney Michelle Meshke represented TKB and its insurer, Republic Indemnity Company of America.  Mr. Delgado appeared and testified.  Ilona Branson and Victor Gonzalez appeared and testified for TKB.  Ronald Thornton appeared for TKB, but did not testify.  The record closed at the conclusion of the hearing on May 23, 2012.  

ISSUES
At the beginning of the hearing, Mr. Delgado requested the hearing be continued.  Mr. Delgado explained he was emotionally upset because of recent deaths in his family.  TKB opposed a continuance explaining its witness were present and ready to testify and one of those witnesses had retired and was often unavailable.  The continuance was denied orally.  The denial is examined and memorialized below.


1)
Was the denial of the continuance correct?

TKB contends Mr. Delgado’s claim should be dismissed because Mr. Delgado failed to sign and return releases for medical and other information requested by TKB.  TKB also contends that Mr. Delgado’s claim should be dismissed because he failed to notify it of his injury in a timely manner as required by the Act.  Mr. Delgado contends he notified his foreman of the injury the day it occurred.  


2)
Should Mr. Delgado’s claim be dismissed for failure to sign and return releases requested by TKB?


3)
Should Mr. Delgado’s claim be dismissed for failure to timely notify TKB of his injury?

FINDINGS OF FACT
The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1) In October 2010, Mr. Delgado worked part-time for Anchorage Uptown Suites as a housekeeper and part-time for TKB, principally in housekeeping.  His foreman at TKB was Victor Gonzalez.  Although Mr. Gonzalez also worked for both employers, he was only Mr. Delgado’s supervisor at TKB.  (Timesheets, Gonzalez, Gonzalez interview).  

2) Although Mr. Delgado usually performed janitorial and housekeeping work for TKB, on October 7, 2010, he was enlarging existing holes in 2x6 studs for plumbing.  (Delgado, Gonzalez).  In the Workers’ Compensation Claim (WCC) he filed on February 24, 2011, Mr. Delgado stated he injured his right thumb, right shoulder, and lower back on that day when the drill got stuck.  (WCC February 14, 2011).

3) Mr. Gonzalez testified that from three to five holes needed enlarging, and he showed Mr. Delgado how to enlarge the holes.  (Gonzalez)  Mr. Gonzalez left the job site after noon; when he returned at five o’clock, the job was done and Mr. Delgado had left.  (Gonzalez, Gonzales interview).  

4) Mr. Delgado testified that ten to twenty holes needed enlarging.  At one point he testified the task took two days and at another point that it took a week.  (Delgado)

5) Mr. Gonzales testified that on October 6, 2010, the day prior to the injury, Mr. Delgado had asked to leave work early to play soccer, and on the day of the injury Mr. Delgado had asked for an easier task because he had injured his back and shoulder playing soccer the night before.  (Gonzalez).  

6) Mr. Delgado testified Mr. Gonzalez was standing 10 yards away at the time of the injury and he promptly told him when it happened.  He denied playing soccer the day before the injury, stating he had only been a coach.  (Delgado).  

7) Mr. Gonzales denies that Mr. Delgado told him of any injury, either on October 7th or during the remainder of the time Mr. Delgado was employed by TKB. (Gonzalez).  Mr. Gonzalez spoke to Mr. Delgado the following day, October 8th, at Uptown Suites.  Mr. Delgado asked if the holes were okay, but he did not say anything about being injured at work.  (Gonzalez interview).   

8) Mr. Delgado stated that the plumber, a man about 60 years old, had previously injured himself enlarging the holes.  (Delgado).  Mr. Gonzalez testified that no plumber had worked on the job; he had done the plumbing work himself.  Mr. Gonzalez explained that a friend of his, who was about 60 years old, had accompanied him to the job site, but the friend was not an employee of TKB and had done no work.  (Gonzalez).  

9) TKB’s normal procedure when notified of a work-related injury was to facilitate immediate medical attention for the injured employee.  (Thornton affidavit).  

10) On October 8 and 9, 2010, Mr. Delgado worked at Uptown Suites.  Mr. Delgado did not mention any injury to his supervisor at Uptown Suites, Ilona Branson, on either of those days or during the remainder of the time he worked at Uptown Suites.  Ms. Branson testified that Mr. Delgado was an avid soccer player and had turned down a promotion to night manager so he could continue to play.  (Timesheets, Branson).  

11) Following October 7, 2010, Mr. Delgado worked a total of 54 hours at Uptown Suites or TKB.  (Timesheets).  

12) After October 20, 2010, Mr. Delgado did no work for either TKB or Uptown Suites.  He did not notify either employer that he was quitting, and he did not respond to telephone calls.  (Branson, Gonzalez).  

13) Mr. Delgado thought the injuries were only a minor sprain that would go away in a month or so.  (Delgado).  

14) At some point, Mr. Delgado moved to Washington State.  On January 3, 2011, Mr. Delgado completed a “Voluntary Quit Statement” in connection with his application for unemployment benefits in Washington.  The employer is listed as Anchorage Uptown Suites, but he lists “Victor” as his supervisor.  The reason Mr. Delgado gave for leaving his employment was “not enough hrs.”  He also stated he did not leave because of personal or family illness or disability.  (Voluntary Quit Statement, December 22, 2011).

15) On January 26, 2011, Mr. Delgado completed a Report of Occupational Injury or Illness, one hundred eleven days after the injury.  (Report of Injury, January 26, 2011, observation).  

16) On February 14, 2011, Mr. Delgado completed a WCC seeking temporary total disability (TTD), medical costs, and attorney fees and costs.  (WCC, February 14, 2011).  Mr. Delgado’s WCC was filed on February 24, 2011.  (Record).  

17) Medical reports show Mr. Delgado sought treatment on February 22, April 20, April 28, and May 4, 2011.  The board’s file also includes a radiologic report dated December 16, 2010 for an individual other than Mr. Delgado, which was apparently inadvertently produced by one of the providers.  (Record).

18) On February 22, 2011, Mr. Delgado went to the emergency department at Valley Medical Center in Renton, Washington for pain in his right thumb, right shoulder, and lower back.  He explained the pain had developed over time from drilling holes through 2-inch plywood all day long, and the pain had persisted, but he “had not been seen at all.”  X-rays were negative for his right shoulder and right hand.  (Valley Medical Center ED Report, Radiologic Consultation, February 22, 2011).  

19) On April 20, 2011, Mr. Delgado went to Renton Occupational Health Services to follow up his emergency room visit.  Mr. Delgado stated that he was injured on October 7, 2010 when he “was drilling 2 inch holes through 2 x 4s with an electric drill and the drill kept jamming.  . . . He drilled 20 more holes . . . .”  The report notes “When asked why it took almost 2 months to get in here, he said that he had a hard time getting an appointment here despite our records showing numerous openings.”  He was prescribed physical therapy and was released to work without restrictions.  (Renton Occupational Health Services chart note, April 20, 2011, Activity Prescription Form, April 20, 2011).  

20) On April 28, 2011, Mr. Delgado went to Valley Medical Center for physical therapy.  According to the report, Mr. Delgado explained that his injury occurred when “he was drilling holes through 3 2x4 boards.”  

21) On May 4, 2011, Mr. Delgado returned to Renton Occupational Health Services for a recheck.  The physical therapy was to continue and Mr. Delgado was to return in two weeks.  He was given an Activities Prescription Form for full duty from May 4th to May 18th.  (Renton Occupational Health Services chart note, May 4, 2011).  

22) On April 25, 2011, counsel for TKB sent Mr. Delgado releases for medical records and other information.  The releases were sent certified mail, return receipt requested.  Mr. Delgado received the releases on May 4, 2011.  Included with the releases was a letter informing Mr. Delgado of his obligation to sign and return the releases within 14 days or file a petition for a protective order and of the fact his benefits could be suspended if he did neither.  (Letter from M. Meshke to Jorge Delgado with releases, April 25, 2011).  Mr. Delgado did not return the releases or file petition for a protective order. (TKB Petition to Compel, September 1, 2011).  

23) Mr. Delgado retained a Washington attorney to represent him, and Mr. Delgado and the attorney appeared telephonically at the June 16, 2011 prehearing conference.  Because Mr. Delgado’s attorney had not had the opportunity to review the releases, TKB agreed to send the releases to the attorney.  The prehearing conference summary noted the releases were overdue.  (Prehearing Conference Summary, June 16, 2011).  

24) On June 20, 2011, counsel for TKB sent the releases, together with informal discovery requests, to Mr. Delgado’s attorney.  (Letter from M. Meshke to E. Vang, June 20, 2011).  The releases with a letter identical to the May 4, 2011 letter were also sent to Mr. Delgado, certified return receipt requested.  The letter to Mr. Delgado was returned unclaimed.  (Letter from M. Meshke to Jorge Delgado, June 20, 2011, returned mail).  

25) Mr. Delgado did not return any of the releases.  (TKB Petition to Compel, September 1, 2011).  

26) On October 26, 2011, Mr. Delgado’s attorney withdrew.  (Record).  

27) Mr. Delgado did not participate in prehearing conferences on December 22, 2011 or April 18, 2012.  At both prehearings, the board designee was unable to contact Mr. Delgado at his telephone number of record.  (Prehearing Conference Summaries, December 22, 2011 and April 18, 2012).  

28) At the December 22, 2011 prehearing conference, a hearing on TKB’s petition to dismiss was set for March 20, 2012.  (Prehearing Conference Summary, December 22, 2011).  

29) Through board error, the March 20, 2012 hearing was inadvertently cancelled.  At the April 18, 2012 prehearing conference, the hearing was reset for May 23, 2012.  

30) At the inception of the May 23, 2012 hearing, Mr. Delgado asked that the hearing be continued.  He explained he was emotionally upset because of recent deaths in his family.  He explained that one of his sisters had died in late January, another sister had died in April, and his nephew had died a week ago.  (Delgado).  

31) Mr. Delgado is not credible, either as to how and when the injury occurred or as to notifying TKB of the injury.  

PRINCIPLES OF LAW
AS. 23.30.001. Intent of the legislature and construction of chapter.
It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage.

(a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.
AS 23.30.100. Notice of injury or death.

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer.

(b) The notice must be in writing, contain the name and address of the employee, a statement of the time, place, nature, and cause of the injury or death, and authority to release records of medical treatment for the injury or death, and be signed by the employee or by a person on behalf of the employee, or, in case of death, by a person claiming to be entitled to compensation for the death or by a person on behalf of that person.

(c) Notice shall be given to the board by delivering it or sending it by mail addressed to the board's office, and to the employer by delivering it to the employer or by sending it by mail addressed to the employer at the employer's last known place of business. . . . .

(d) Failure to give notice does not bar a claim under this chapter

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) if the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

The Alaska Supreme Court has addressed the notice requirement of AS 23.30.100 on several occasions.

Timely written notice of an injury is required because it lets the employer provide immediate medical diagnosis and treatment to minimize the seriousness of the injury, and because it facilitates the earliest possible investigation of the facts surrounding the injury.  A failure to provide timely notice that impedes either of these two objectives prejudices the employer.  Dafermo v. Municipality of Anchorage, 941 P.2d 114, 118 (Alaska 1997)(citations omitted).

In determining whether a failure to provide timely written notice should be excused under AS 23.30.100(d)(2), the Court has said:

For reasons of fairness and based on the general excuse in AS 23.30.100(d)(2), this court has read a “reasonableness” standard, analogous to the “discovery rule” for statutes of limitations, into the statute. Alaska State Hous. Auth. v. Sullivan, 518 P.2d 759, 761 (Alaska 1974). Under this standard, the thirty-day period begins when “by reasonable care and diligence it is discoverable and apparent that a compensable injury has been sustained.” Id. at 761 (quoting 3 Arthur Larson, Workmen's Compensation § 78.41, at 60 (1971)).

. . . .

Under Sullivan, the thirty-day period begins to run when the worker could reasonably discover an injury's compensability. 518 P.2d at 761.  The exact date when an employee could reasonably discover compensability is often difficult to determine, and missing the short thirty-day limitation period bars a claim absolutely.  For reasons of clarity and fairness, we hold that the thirty-day period can begin no earlier than when a compensable event first occurs.  Cogger v. Anchor House, 936 P.2d 157, 160 (Alaska 1997).  

AS 23.30.107. Release of information.

(a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury. The request must include notice of the employee's right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance

(a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request. If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee's rights to benefits under this chapter are suspended until the written authority is delivered.

. . . .

(c) At a prehearing on discovery matters conducted by the board's designee, the board's designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee's injury. If a party refuses to comply with an order by the board's designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party's claim, petition, or defense.

AS 23.30.107(a) is mandatory; an employee must release all evidence “relative” to the injury.  Donald Perry v. City of Petersberg, AWCB Decision No. 10-0150 (September 2, 2010).  If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders that will assure parties obtain the relevant evidence necessary to litigate or resolve their claims. See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  In extreme cases, the board has authority to dismiss claims if an employee willfully obstructs discovery.  Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997).

Dismissal is an extreme sanction and has been reversed as an abuse of discretion where the board failed to consider and explain why a sanction short of dismissal would be inadequate to protect the parties' interests.  Erpelding v. R&M Consultants, Inc., Case No. 3AN-05-12979 CI (Alaska Superior Ct., April 26, 2007), reversing Erpelding v. R&M Consultants, Inc., AWCB Decision No. 05-0252 (October 3, 2006). 

AS 23.30.120. Presumptions.

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; 

(2) sufficient notice of the claim has been given;

. . . .

[image: image1](b) If delay in giving notice is excused by the board under AS 23.30.100(d)(2), the burden of proof of the validity of the claim shifts to the employee notwithstanding the provisions of (a) of this section.

The analysis of the presumption of sufficiency of notice under AS 23.30.120(a)(2) is similar to the three step analysis of the presumption of compensability under AS 23.30.120(a)(1).  First, to attach the presumption, the employee must present some evidence the employer had notice of the injury.  Second, if the employee attaches the presumption, the employer may overcome the presumption by presenting substantial evidence to the contrary.  Credibility is not considered in either the first or second step of the analysis.  Third, if the employer successfully rebuts the presumption, the employee must prove notice was sufficient by a preponderance of the evidence.  McGahuey v. Whitestone Logging, Inc., AWCAC Decision No. 118 (October 23, 2009).  

8 AAC 45.074. Continuances and cancellations

(a) A party may request the continuance or cancellation of a hearing by filing a 

(1) petition with the board and serving a copy upon the opposing party; a request for continuance that is based upon the absence or unavailability of a witness 

(A) must be accompanied by an affidavit setting out the facts which the party expects to prove by the testimony of the witness, the efforts made to get the witness to attend the hearing or a deposition, and the date the party first knew the witness would be absent or unavailable; and 

(B) will be denied and the affidavit may be introduced at the hearing as the testimony of the absent witness if the opposing party stipulates that the absent witness would testify as stated in the affidavit; 

(2) stipulation signed by all the parties requesting a continuance or cancellation together with evidence of good cause for the request. 

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection, 

(1) good cause exists only when 

(A) a material witness is unavailable on the scheduled date and deposing the witness is not feasible; 

(B) a party or representative of a party is unavailable because of an unintended and unavoidable court appearance; 

(C) a party, a representative of a party, or a material witness becomes ill or dies; 

(D) a party, a representative of a party, or a material witness becomes unexpectedly absent from the hearing venue and cannot participate telephonically; 

(E) the hearing was set under 8 AAC 45.160(d) ; 

(F) a second independent medical evaluation is required under AS 23.30.095 (k); 

(G) the hearing was requested for a review of an administrator's decision under AS 23.30.041 (d), the party requesting the hearing has not had adequate time to prepare for the hearing, and all parties waive the right to a hearing within 30 days; 

(H) the board is not able to complete the hearing on the scheduled hearing date due to the length of time required to hear the case or other cases scheduled on that same day, the lack of a quorum of the board, or malfunctioning of equipment required for recording the hearing or taking evidence; 

(I) the parties have agreed to and scheduled mediation; 

(J) the parties agree that the issue set for hearing has been resolved without settlement and the parties file a stipulation agreeing to dismissal of the claim or petition under 8 AAC 45.050(f) (1); 

(K) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence; 

(L) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board's inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing; 

(M) an agreed settlement has been reached by the parties less than 14 days before a scheduled hearing, the agreed settlement has not been put into writing, signed by the parties, and filed with the board in accordance with 8 AAC 45.070(d)(1), the proposed settlement resolves all disputed issues set to be heard, and the parties appear at the scheduled hearing to state the terms of the settlement on the record; or 

(N) the board determines that despite a party's due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing; 

(2) the board or the board's designee may grant a continuance or cancellation under this section 

(A) for good cause under (1)(A) - (J) of this subsection without the parties appearing at a hearing; 

(B) for good cause under (1)(K) - (N) of this subsection only after the parties appear at the scheduled hearing, make the request and, if required by the board, provide evidence or information to support the request; or 

(C) without the parties appearing at the scheduled hearing, if the parties stipulate to the continuance or cancellation for good cause as set out in (1)(A) - (J) of this subsection. 

ANALYSIS
Was the denial of the continuance correct?

Regulation 8 AAC 45.074 requires good cause for a continuance and lists what constitutes good cause under the law.  As 8 AAC 45.074(b) makes clear, continuances are not favored.  

Without question, three deaths in a person’s extended family would take an emotional toll.  Of the factors constituting good cause in 8 AAC 45.074(b)(1), only subsection (N) might apply here.  Under subsection (N), a continuance is appropriate where despite due diligence, irreparable harm may result if the continuance is not granted.  While Mr. Delgado’s situation engenders sympathy, it does not rise to irreparable harm.  The hearing was first set at the December 22, 2011 prehearing conference and reset at the April 18, 2012 prehearing conference; Mr. Delgado has had ample time to prepare, and only two relatively straight-forward issues are to be addressed.  Mr. Delgado did not show he would suffer irreparable harm if the continuance was not granted.  The denial of the continuance was correct.

Should Mr. Delgado’s claim be dismissed for failure to sign and return releases requested by TKB?

The statute, AS 23.30.107(a), is mandatory, upon written request from the employer an employee must provide written authority, releases, for medical and rehabilitation information relative to the injury, and AS 23.30.108(a) provides for the automatic suspension of benefits until the releases are provided.  TKB requested, in writing, that Mr. Delgado sign and return release for medical and other information on April 25 and June 20, 2011.  The June 20, 2011 request was also sent to Mr. Delgado’s attorney.  Mr. Delgado has not returned the releases.

In addition to the automatic suspension under AS 23.30.108(a), where an employee refuses to comply with an order by the board or a board designee, appropriate sanctions, including dismissal, may be imposed.  The harsh sanction of dismissal is not imposed without clear notice and ample warning to the employee.  Here, the June 16, 2011 Prehearing Conference Summary notes that the releases are “overdue,” but does not order him to sign the releases and says nothing about the possible repercussions of not returning them.  The April 25 and June 20, 2011 letters accompanying the releases note that benefits could be suspended under AS 23.30.108(a), but they do not tell Mr. Delgado his claim could also be dismissed.  Because Mr. Delgado was never ordered to sign the releases and was not informed that his claim could be dismissed if he failed to do so, his claim will not be dismissed under AS 23.30.108(c).  

Should Mr. Delgado’s claim be dismissed for failure to timely notify TKB of his injury?

To raise the presumption that notice of his injury was sufficient, McGahuey requires only that Mr. Delgado produce some evidence that TKB had knowledge of his injury and was not prejudiced by his failure to give written notice.  The weight of the evidence and its credibility are not considered at this stage.  Mr. Delgado does not contend that he gave TKB written notice prior to his January 26, 2011, Report of Occupational Injury or Illness.  Rather, he maintains he told Mr. Gonzalez of his injury on the day it occurred, October 7, 2010.  Mr. Delgado’s testimony is sufficient to raise the presumption.

Because Mr. Delgado raised the presumption, TKB was required to present substantial evidence to the contrary.  Again, the weight of the evidence and its credibility are not considered at this stage.  TKB presented Mr. Gonzalez’s testimony stating that Mr. Delgado did not inform him of a work injury on October 7, 2010, or during the remaining time he worked at TKB.  TKB also presented Ms. Branson’s testimony that Mr. Delgado made no mention of any injury to her when he worked at Uptown Suites after October 7th.  The testimony of Mr. Gonzalez and Ms. Branson is sufficient to rebut the presumption.  

Because TKB has rebutted the presumption it disappears, and Mr. Delgado must prove he provided TKB with sufficient notice by a preponderance of the evidence.  Credibility may be considered at this stage of the analysis.  Again, because Mr. Delgado did not provide written notice within the thirty days required by AS 23.30.100(a), the question is whether his failure to do so should be excused under AS 23.30.100(d).  For his failure to be excused, Mr. Delgado must show either that TKB had knowledge of the injury and was not prejudiced by the failure to give timely written notice (AS 23.30.100(d)(1)) or that he had a satisfactory reason for not giving notice (AS 23.30.100(d)(2)).  Implicit in the fact that AS 23.30.100(a) requires notice of an injury “in respect to which compensation is payable under this chapter” is that the notice must relate to a work injury.  

Mr. Delgado’s statement that he told Mr. Gonzalez of his injury on October 7, 2010 is not credible.  Mr. Delgado is not credible in general.  Not only does his testimony conflict with other witnesses, but his own statements are inconsistent.  His testimony at hearing was that he enlarged 10 to 20 holes; at one point he said it took him two days, but later he said it took a week.  According to the February 22, 2011 emergency room report, Mr. Delgado stated he had to “drill through 2-inch plywood all day long” (emphasis added).  At his April 20, 2011 visit to Renton Occupational Health Services, he explained that he “drilled 20 more holes” after being injured, and “continued to do this job on a daily basis.”  On April 28, 2011, he explained to the physical therapist that “he was drilling holes through 3 2x4 boards” (emphasis added).  

In contrast, Mr. Gonzalez testimony that Mr. Delgado had told him he had been injured playing soccer on October 6th was credible.  Similarly, both Mr. Gonzalez and Ms. Branson were credible in their assertions that Mr. Delgado did not inform them of any work injury, on October 7, 2010, or during the remainder of the time he worked for TKB and Uptown Suites.  Based on the preponderance of the evidence, TKB did not have knowledge of a work injury before receiving Mr. Delgado’s January 26, 2011 Report of Occupational Injury or Illness.  

To prevail under AS 23.30.100(d)(1), Mr. Delgado also had the burden of proving by a preponderance of the evidence that TKB was not prejudiced by his failure to give written notice.  Because Mr. Delgado had 30 days from the alleged October 7, 2010 injury, or until November 6, 2010, to give written notice, any prejudice that TKB may have suffered before November 6, 2010 is not considered.  

As the Supreme Court stated in Dafermo, failure to give timely notice prejudices an employer because it precludes both an immediate medical diagnosis and treatment and a timely investigation of the facts surrounding the injury.  Mr. Delgado presented no evidence, and there is none in the record, that would tend to show TKB was not prejudiced by his failure to give timely notice.  

Under AS 23.30.100(d)(2), the board may excuse a failure to give timely written notice if there is some satisfactory reason notice could not be given.  Mr. Delgado testified he thought the injury was only a minor sprain that would resolve in a month or so, yet in his report of injury, he claims to have injured his thumb, shoulder, and lower back, and the medical reports indicate he was seeking treatment for all three.  It is not credible that an injury significant enough to injury three such diverse body parts would be considered only a minor sprain.  In any case, even if the injury was in fact only a minor sprain, that is not a reason that notice could not be given.  Mr. Delgado’s failure to give timely written notice is not excused under AS 23.30.100(d)(2).  

CONCLUSIONS OF LAW

1)
The denial of the continuance was correct.


2)
Mr. Delgado’s claim should not be dismissed for failure to sign and return releases requested by TKB.


3)
Mr. Delgado’s claim should be dismissed for failure to timely notify TKB of his injury.

ORDER

1.
TKB’s petition to dismiss Mr. Delgado’s WCC under AS 23.30.100 is granted.

2.
Mr. Delgado’s WCC is dismissed.

Dated at Anchorage, Alaska on June 7, 2012.





ALASKA WORKERS' COMPENSATION BOARD








/s/










Ronald P. Ringel, Designated Chair








/s/










Patricia Vollendorf, Member








/s/










Amy Steele, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JORGE L. DELGADO employee; v. TKB LLC, employer, and REPUBLIC INDEMNITY CO OF AMERICA, insurer, defendants; Case No. 201019041; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 7 day of June 2012.






Kimberly Weaver, Clerk
�
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