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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JEFFREY L. HENDRICKS, 

                       Employee, 

                          Applicant

                        v. 

THE HOME DEPOT INC.,

                        Employer,

                         and 

NEW HAMPSHIRE INSURANCE CO.,

                         Insurer,

                         Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200918260
AWCB Decision No. 12-0096
Filed with AWCB Anchorage, Alaska

on June 11 , 2012


Jeffrey L. Hendricks (Employee) and The Home Deport, Inc. and New Hampshire Insurance (collectively Employer) mediated Employee’s workers’ compensation claim (WCC) and reached a settlement.  As part of the settlement, the parties requested a hearing on Employee’s claim for ongoing medical treatment.  The request to approve the settlement and Employee’s claim for ongoing medical benefits were heard on April 11, 2012, in Anchorage, Alaska.    Attorney Charles Coe represented Employee.  Attorney Michael Budzinski represented Employer.  The settlement was approved orally and this decision memorializes the findings of fact and legal conclusions regarding Employee’s claim for ongoing medical benefits reached at the hearing on April 11, 2012.


ISSUES
Employee contends he has substantial ongoing medical problems for which the 2009 injury is the substantial cause of Employee’s need for treatment and disability.  

Employer contends Employee has a substantial history of many severe medical problems prior to the work injury which are the substantial cause of his ongoing medical problems.  Therefore, Employer contends no additional medical benefits are owed to Employee now or in the future.    Furthermore, Employer contends it has a credit against any medical benefits it might owe Employee from Employee’s third-party settlement with the driver of the truck which hit Employee.  Employer asserts since it has a credit against the settlement proceeds and these proceeds are of a sufficient size, Employer would not be liable to Employee, now or in the future, for any additional medical treatment as a result of the work injury.    Employer further contends the settlement reached is in Employee’s best interest because Employee would not be awarded any additional benefits at hearing.

1) Is Employee entitled to any additional medical benefits in the future as a result of the 2009 work injury? 

2) Should the settlement agreement be approved as being in Employee’s best interest?


FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On June 29, 2009, Employee was struck in the back by a customer’s truck in Employer’s pick-up area.  The impact flipped Employee over the end of the pick-up (Report of Injury; security video).

2) The police report indicated Employee was laying face down when they arrived on the scene and was complaining of neck and back pain (Accident Report, Employee’s Notice of Intent to Rely, August 3, 2011).

3)  Employee was taken to Valley Hospital Emergency Room for left hip pain, neck pain, and rib discomfort (Compromise and Release (C&R), approved April 12, 2012).

4) Employee has a long history of back and neck complaints, from at least 1985.  Medical records reflect Employee was prescribed Flexeril for headaches and neck pain by Morris R. Horning, M.D., in 1985 (00002 Jeffrey Hendricks Medical Records (SIME Binder)).

5) On June 23, 1986, Employee reported “another motor vehicle accident” to Dr. Horning.  The diagnosis was neck sprain.  Employee’s scoliosis was noted (00006 SIME Binder).

6) On October 1, 1986, Employee was seen for spinal cord monitoring consultation following a posterior fusion with Harrington rod instrumentation from T4 to L3 (00007-12 SIME Binder).

7) On July 1, 1987, Employee underwent an electromyography (EMG) evaluation with Dr. Horning, which showed mild acute right L5 radiculopathy (00016 SIME Binder).

8) On January 19, 1988, Employee saw Dr. Horning with continuing complaints of back pain, although much improved and without evidence of acute radiculopathy.  Employee was to start vocational retraining (00020 SIME Binder).

9) On May 16, 1988, Employee saw William J. Mills, Jr., M.D., with complaints of back pain.  Employee inquired about removal of the Harrington rods. The x-rays showed excellent position of the rods with no evidence of nonunion and Dr. Mills did not recommend removal (00023 SIME Binder).

10) On May 25, 1988, Employee saw Dr. Horning for ongoing headaches and back pain which Employee thought might be attributable to the Harrington rods.  Employee was to follow up with Harold King, M.D., University of Washington (00024 SIME Binder).

11) On June 16, 1988, Dr. King opined Employee would be unlikely to return to work due to chronic back pain and scoliosis.  Dr. King recommended Employee follow-up with a neurologist for his migraine headaches and right-sided sensory symptoms (00028 SIME Binder).

12) On June 14, 1989, Dr. Horning, using AMA Guides to Permanent Impairment, rated Employee as having a  28% permanent partial impairment (PPI) as a result of the T4-L3 fusion.  (00047 SIME Binder).

13) On March 28, 1990, Dr. Horning saw Employee and diagnosed (1) achondroplastic dwarfism, (2) status-post fusion from T4 to L3 due to scoliosis, (3) reduced range of motion secondary to numbers 1 and 2, (4) chronic head and neck ache from muscle contraction pain and migraines, and (5) left elbow arthritis.  These conditions were permanent and stationary but Employee’s condition was expected to deteriorate over time.  Employee had permanent lifting restrictions (00052 SIME Binder).

14) On June 16, 1994, Employee saw Davis Peterson, M.D., following an onset of pain after lifting grader tires while working for the Municipality of Anchorage.  A neurological evaluation was recommended (00072-73 SIME Binder).

15) On August 14, 1994, Dr. King noted back pain (post scoliosis), migraine headaches, and history of numbness and tingling in the upper and lower extremities.  He recommended Employee see a neurologist (00074-75 SIME Binder).

16) On August 16, 1994, Philip L. Grisham, M.D., conducted a neurological evaluation and recommended nerve conduction studies (00079-80 SIME Binder).

17) Henk I. Dawson, M.D., did the nerve conduction testing and found the study normal with no electrophysiologic evidence to suggest radiculopathy or peripheral neuropathy (00081 SIME Binder).

18) On November 7, 1995, Employee saw Dr. Peterson for severe right radiating leg pain.  
Dr. Peterson found no fixed radiculopathy and recommended a CT of lumbar spine (00092 SIME Binder).

19) On November 6, 1997, Employee was seen at Providence Hospital Emergency Room after a fall on the ice.  His assessment was back contusion, with the Harrington rods stable on x-ray (00094 SIME Binder). 

20) On August 4, 1998, Employee was seen for back pain following an altercation and treated for a hemopneumothorax and rib fracture (00110 SIME Binder).

21) On December 15, 1998, Employee again saw Dr. Peterson for pain at the upper left side of his scoliosis incision and at the left upper shoulder and trapezius level.  Dr. Peterson recommended physical therapy (00194-195 SIME Binder).

22) On January 14, 1999, Dr. Peterson reviewed the cervical MRI which was normal.  Physical therapy was helping (00208 SIME Binder).

23) On September 15, 1999, Employee saw John E. Hall, M.D., at Providence Emergency Room following a motor vehicle accident.  The assessment was contusion of the chest wall and musculoskeletal strain cervical (00218 SIME Binder).

24) On March 16, 2000, Dr. Peterson noted Employee was involved in another motor vehicle accident on February 25, 2000, with resulting neck and left shoulder pain and complaints of low back pain (00242-243 SIME Binder).

25) On September 8, 2000, Employee saw Dr. Peterson reporting another auto accident on August 10, 2000, when he was rear-ended (00252 SIME Binder).

26) On October 3, 2000, Employee reported to Dr. Peterson an onset of severe back and buttock pain, following the August accident.  Dr. Peterson recommended an MRI of L4-5 and L5-S1.  The MRI scan was normal (00277 SIME Binder).

27) On November 27, 2000, Dr. Peterson noted Employee had a nerve root block at S1 with transient pain relief.  He suspected a root traction injury or S1 radiculitis and increased Employee’s Neurontin to 200 mg. three times a day.  On December 13, 2000, Employee complained of increased pain and right foot numbness (00285 SIME Binder).

28) On January 22, 2001, Employee reported to Dr. Peterson he had seen J. Michael James, M.D., who recommended physical therapy and an increase in Neurontin for pain management.   (00286 SIME Binder).

29) On March 27, 2001, Employee reported to Dr. Peterson continuing left leg pain after an EMG and nerve conduction studies (NCS), which showed L5 acute and chronic radiculopathy (0266-0290 SIME Binder).

30) On September 13, 2002, Dr. Peterson saw Employee for chronic back pain and right leg radiation.   His assessment was probable S1 radiculitis from mild degenerative changes L3 to sacrum.  Dr. Peterson prescribed Bextra and swimming (00332 SIME Binder).

31) On October 2, 2002, Employee continued to have severe back, buttock and radiating thigh pain.  The standing AP pelvis view was normal.  An MRI was scheduled (00333 SIME Binder).

32) On October 29, 2002, Employee had an MRI, which was compared to the October 2000 MRI and showed stability with postoperative changes and scoliosis but no other abnormality (00337 SIME Binder). 

33) On January 31, 2003, Dr. Peterson was considering a lumbar epidural steroid injection on the right side at L5-S1 and a gym program.  If these failed, a discography would be considered (00354 SIME Binder).

34) On March 4, 2003, Dr. Peterson noted no long term relief from the L5-S1 block.  He recommended a piriformis stretching program through physical therapy and prescribed Zanaflex and Ultracet (00363 SIME Binder).

35) On April 17, 2003, Employee had a Myelo CT Scan for back and right leg pain.  The etiology of Employee’s back and leg pain was not defined by the examination.   There was no abnormal subluxation as Employee flexed and extended (000370-371 SIME Binder).

36) On April 25, 2003, Dr. Peterson recommended Employee resume his piriformis stretching exercises, refilled his prescription for Zanaflex, and started him on Neurontin  (00391 SIME Binder).

37) On January 22, 2004, Dr. Peterson noted Employee was under treatment for herpes encephalitis, had aphasia and was still undergoing speech therapy.  Employee continued to have chronic headaches.  He was focally tender at the tip of his scoliosis but there was no evidence of radiculopathy (00425-426 SIME Binder).

38) On March 30, 2004, Employee had a successful right L5 nerve root block which initially alleviated most of his pain (00436 SIME Binder).

39) On May 7, 2004, Employee saw Robert F. Valentz, M.D., on referral from Dr. Peterson for chronic low back and right leg pain.  Dr. Valentz assessed clinical L5-S1 radicular pain, lumbago secondary to lumbar facet arthropathy, most likely L5-S1, and scoliosis.  Employee did not wish any interventional procedures.  Dr. Valentz recommended Neurontin and possibly a diagnostic lumbar facet block (00459-461 SIME Binder). 

40) On May 27, 2004, Employee presented to Adrian B. Ryan, M.D.,  with right leg pain (00463 SIME Binder)

41) On June 11, 2004, Employee saw Dr. King who noted Grade I spondylolisthesis and recommended Employee proceed with knee arthroscopy (00466 SIME Binder).

42) .  On October 28, 2004, Employee saw Dr. Ryan with ongoing complaints of right buttock and right posterior thigh pain, along with right knee pain and swelling.  Employee reported Dr. King said surgery was not recommended for Employee’s back.  If Employee did not improve, an MRI would be scheduled for the lumbar spine 900503 SIME Binder). 

43) Employee has treated over the years for migraine headaches.  For example, he was seen at Valley Hospital Emergency Room on July 31, 2004, by Michael Alter, M.D., who  noted Employee’s history significant for migraines and herpes simplex encephalitis.  Employee was treated with Reglan and morphine and released (00507 SIME Binder).

44) On February 12, 2005, Employee underwent an MRI, which showed post surgical changes in the posterior lumbar spine with no new disc herniation or spinal stenosis.  This study was compared to the MRI taken October 29, 2002 (00529 SIME Binder).

45) On May 4, 2005, Employee saw Larry A. Levine, M.D., on referral from Dr. Peterson, for ongoing lumbar pain radiating into the leg.  Dr. Levine noted chronic L5 and S1 radiculopathy, right; facet degenerative changes; scoliosis; achondroplastic dwarfism; bilateral knee issues; and herpes encephalitis.  Dr. Levine recommended Percocet, Cymbalta, spinal injection, and physical therapy (00545 SIME Binder).  

46) On June 21, 2005, Dr. Ryan saw Employee with ongoing back and knee pain complaints.  Dr. Ryan noted Employee had been uncomfortable signing Dr. Levine’s pain contract.  Dr. Ryan further noted Employee was not sure what he wanted to do for the back pain.  Dr. Ryan suggested another evaluation with Dr. Stinson for treatment options.  If Employee was not improved with cortisone injections, Dr. Ryan indicated he should see Dr. King for another opinion; and,if surgery was not recommended, Employee might feel more comfortable seeing Dr. Levine for pain management (00581 SIME Binder).

47) On February 1, 2006, Employee saw Rafael L. Prieto, M.D., on referral from Melissa Peters, D.O., for assistance in qualifying for automobile insurance.  Dr. Prieto’s assessment was chronic back pain and scoliosis with history of postlaminectomy syndrome and chronic radicular pain, dwarfism, right knee pain most likely associated with osteoarthrosis, and illiteracy (00588 SIME Binder).

48) On January 16, 2007, Employee saw Declan R. Nolan, M.D., for increasing right buttock and right foot pain.   Dr. Nolan’s assessment was sciatic nerve root irritation without evidence of intraspinal disease with a history of arthrodesis and no gross radiculopathy; tibialis anterior tendinitis right foot with collapse longitudinal arch; and osteoarthritis right knee currently stable (00599 SIME Binder).

49) On February 20, 2007, Employee saw Edward M. Voke, M.D., for chronic low back pain.  Employee was working light duty for Employer. Dr. Voke’s diagnosis was herniated nucleus pulposus of L5-S1 right (00604 SIME Binder).

50) Dr. Voke issued an addendum to his report indicating stating the x-rays showed the Harrington rods, spina bifida at L5, and no excessive translation at L4-5 and L5-S1 (00606 SIME Binder).

51) On March 3, 2008, Employee had an x-ray of the lumbar spine which showed thoracolumbar spine scoliosis with chronic postsurgical changes and Harrington rod fusion; diffuse osteopenia; and no acute fracture or evidence of instability (00614 SIME Binder).

52) On April 13, 2008, Employee presented to Mat-Su Regional Medical Center Emergency Room with complaints of back pain, which might have been a nerve or disc problem.  He was released to his home (00616 SIME Binder).

53) On July 22, 2008, Employee was seen at Mat-Su Regional Hospital Emergency Room for migraine headaches and speech impairment.  The impression was possible meningeal encephalitis and seizure disorder (00655 SIME Binder).

54) On August 25, 2008, Employee had an MRI of the lumbar spine, which showed moderate to marked levoconvex scoliosis; Harrington rods in the lower thoracic and upper lumbar spine; and mild right neuroforaminal stenosis at L3-4 due to intraforaminal disc bulging (00665 SIME Binder).

55) On June 2, 2009, Employee reported right sciatica to Health Quest Physical Therapy (00736 SIME Binder).

56)  On June 9, 2009, Employee reported an increase in sciatica into his right lower extremity after having received third degree burns on right lower extremity six weeks earlier (00737 SIME Binder).

57) On June 18, 2009, Dr. Nolan opined Employee’s complaints of right hip pain could be bursitis.  Dr. Nolan also noted possible sciatic nerve tenderness and recommended Employee continue taking Neurontin (00742 SIME Binder).

58) On June 23, 2009, Employee saw Dr. Barnes regarding a rash.  Dr. Barnes reported an MRI of the lumbar spine on June 17, 2009 showed no fracture or disc herniation.  There was mild right neural foraminal narrowing without change from August 2008, and moderated facet arthropathy.  Employee’s urine sample was positive for oxycodone, which Employee stated he was not using at work and was in fact not using it with any frequency.  The plan was to provide Employee with a Medrol Dosepak (00745-00749 SIME Binder).

59) On June 29, 2009, Employee was transported to Mat-Su Regional Hospital Emergency Room after being hit by a customer’s truck at Employer’s pick-up area.   Employee complained of neck, low back, left arm, and left abdominal pain.  He was not bleeding and denied loss of consciousness (00751-752 SIME Binder).

60) On the same day Employee was examined by Michael Alter, M.D., who noted Employee was hit at low speed and did not think he was seriously hurt.  His left hip was giving him the most pain along with some neck pain.   The diagnosis was musculoskeletal pain.  Employee was given pain medication and released (00755-761 SIME Binder).

61) On July 1, 2009, Employee saw David Barnes, D.O., for back pain (900767 SIME Binder) and Employee began physical therapy at Health Quest Therapy Inc. (00766 SIME Binder).

62) On July 2, 2009, Employee was seen at Mat-Su Regional Urgent Care.  The assessment was low back pain; he was released to return to work without restriction (00770 SIME Binder).

63) On July 15, 2009, Employee saw Dr. Barnes in follow-up.  Employee reported low back pain radiating into the right buttock and sometimes to the right ankle.  His physical examination was unremarkable and Dr. Barnes ordered an MRI (00783 SIME Binder).

64) On July 17, 2009, Employee had an MRI of the lumbar spine which showed no evidence of acute disease in the lumbar spine, no fracture or herniation and no change from the August 2008 MRI (00784 SIME Binder).

65) On July 22, 2009, Employee saw Dr. Barnes who explained to Employee his work injury was musculoskeletal and should resolve with physical therapy and time (00790 SIME Binder).

66) On October 5, 2009, Dr. Barnes responded to an inquiry from Employer about Employee’s status.  Dr. Barnes opined Employee had no back pain prior to the work injury and would not be medically stable until his pain resolved.  Dr. Barnes anticipated employee’s pain would resolve with physical therapy and time (00818-821 SIME Binder).

67) On October 6, 2009, Employee saw Edward M. Voke, M.D., who opined Employee sustained a lumbosacral strain and referred him to J. Michael James, M.D., for pain management.  Dr. Voke did not recommend any additional medication (00823-824 SIME Binder).

68) On October 19, 2009, Employee returned to Dr. Barnes because his back pain was worse and nothing including Neurontin reduced his pain.  He was still seeing Mary Downs, M.D., Neurologist, for his seizures.  Dr. Barnes recommended Employee continue with physical therapy and Neurontin (00832-835 SIME Binder).

69) On November 10, 2009, Employee saw Dr. James for an initial evaluation.  X-rays were taken which showed surprisingly minimal degenerative changes at L4-5 and L5-S1.  Dr. James’ impression was possible discogenic low back pain versus facet syndrome superimposed on surgically treated idiopathic scoliosis.  Employee did not want further physical therapy, any interventional pain procedures, or surgery.  Employee could continue to work (00855-857 SIME Binder).

70) On November 10, 2009, the x-ray of Employee’s spine showed Grade I spondylolisthesis L5-S1 with mild instability (00861 SIME Binder).

71) In December 2009, Employee terminated his employment with Employer secondary to his multiple injuries and his frustration with management over its apparent refusal to accommodate Employee with a job inside the store (00781 SIME Binder).

72) Employee testified he was promised a job inside the store when he first started working for Employer.  After the work injury Employee asked again about work inside the store but was rebuffed.  Hence, he terminated his employment with Employer.  He then worked for awhile doing boat rebuilding but it was too strenuous for him (hearing).

73) On April 8, 2010, Mark E. Clyde, M.D., examined Employee’s knee at the request of Dr. Barnes.  Employee’s knee effusion was from degenerative joint disease from dysplasia in both knees (00888 SIME Binder).

74) On May 18, 2010, Dr. Voke saw Employee and opined he was not a surgical candidate.  Dr. Voke recommended physical therapy (00889 SIME Binder).

75) On May 20, 2010, Dr. Downs reported Employee was still having right hip and leg pain but declined an increase in his Neurontin prescription.  His seizure disorder was well controlled and he had a good recovery from encephalitis. He was not currently having headaches (00891 SIME Binder).

76) On May 21, 2010, Employee saw Dr. Barnes who recommended nerve conduction studies and CT myelogram (00893-898).

77) On October 19 and 25, 2010, Employee saw Paul L. Craig, Ph.D., Neuropsychologist, at the request of Dr. Downs.  Dr. Craig’s assessed Employee’s neuropsychology function in the context of his history of encephalitis and seizure disorder.  Dr. Craig opined Employee’s function was mild mental retardation in range of ability.  He recommended Employee continue to treat neurologically and to apply for Social Security disability benefits.  He encouraged Employee to continue working but opined active gainful employment was improbable (Craig report, October 25, 2010).

78) On December 30, 2010, Employee saw Dr. Barnes for low back pain, and reported he had not yet had the CT myelogram.  His encephalopathy issues were improved as was his speech.  Dr. Barnes recommended increasing the Neurontin and starting gymnasium therapy.  Dr. Barnes referred Employee to Dr. Houck (sic) or James M. Eule, M.D. (00964-969 SIME Binder).

79) On March 18, 2011, Employee saw Keith Holley, M.D., at the request of Employer.   Dr. Holley’s diagnoses were lumbar strain and contusion from the work injury and past history of congenital scoliosis, post thoracolumbar fusion with Harrington rods in 1986, chronic low back pain and lower extremity radiation temporarily aggravated by the work injury but resolved.  Employee needed no further testing.  Dr. Holley opined the work injury was the substantial cause for medical treatment between June and November 2009, but the substantial cause for Employee’s current medical treatment was his pre-existing lumbar spine condition.  Employee was medically stable with no permanent partial impairment from the work injury. Employee did have work restrictions from his congenital condition and surgery – specifically Employee is limited to light and sedentary work (00976-988 SIME Binder).

80) Dr. Holley’s opinion is credible because he did a thorough analysis of Employee’s medical records.  Dr. Holley also examined Employee and based his conclusions on both his own examination and Employee’s extensive medical history (observations, experience, and judgment).

81) On July 18, 2011, Employee saw Dr. Barnes complaining his pain was not improving.  Dr. Barnes opined Employee’s current condition was the result of the work injury, stating even though Employee had chronic back pain prior to the work incident, the work incident “at least aggravated, if not caused” Employee’s condition.  Dr. Barnes again referred Employee to Dr. Eule for a CT myelogram, to Alaska Spine Institute for functional assessment, and to John T. Grissom, M.D., for pain management (01006-1011 SIME Binder).

82) Dr. Barnes’ opinion is given less weight because he downplays Employee’s prior and consistent history of back pain.  In October 2009, Dr. Barnes stated Employee did not have back pain prior to the work injury.  Dr. Barnes more recently stated the work incident aggravated or “caused” Employee’s current condition.  Dr. Barnes, likewise, does not address with objective findings how the work injury permanently worsened Employee’s pre-existing condition, especially since the post-injury MRIs showed no change from the pre-injury MRIs (observations, experience, and judgment). 

83) On August 18, 2011, Employee saw Thomas Grissom on referral from Dr. Barnes.  In the history section of his report Dr. Grissom stated Employee “didn’t have a lot of pain complaints” prior to the work injury and the accident aggravated his back and was “the cause of his current disability.”  (Compromise and Release at 4).

84) Dr. Grissom’s opinion is given less weight because he did not have a complete medical record for Employee (observations, experience, and judgment).

85) On November 22, 2011, Employee presented to John McCormick, M.D., for a lumbar myelo CT scan.  Dr. McCormick reported the scan showed no herniations and opined “overall, etiology of the patient’s symptoms is not clearly defined” (University Imaging Center report, November 22, 2011).

86) Also on November 22, 2011, Employee saw Shawn Hadley, M.D., at the request of James M. Eule, M.D., for neurodiagnostic studies.  Dr. Hadley’s impression from the testing was mild, “old/chronic” L5 radiculopathy.  The test findings were stable when compared to the test results from 1987 and 2001.  She found no evidence of left, lumbosacral radiculopathy (Hadley report, November 22, 2011).

87) On November 29, 2011, Employee saw Dr. Eule who opined “there is no obvious reason or signs for his ongoing pain and problems other than some degenerative changes.”  Dr. Eule recommended aggressive rehabilitation and physical therapy.  He found no basis for any surgical intervention (Eule report, November 29, 2011).

88)  On December 5, 2011, Employee saw Marilyn L. Yodlowski, M.D., orthopedic surgeon, for an SIME at the request of the board.   Her diagnoses were: (1) achondroplastic dwarfism with history of scoliosis treated surgically with posterior fusion from T4 to L3 with Harrington rods in 1986; (2)  mild to moderated degenerative disc disease of the lumbosacral spine with no evidence of fracture, dislocation, disc herniation, or neural compromise; (3) ongoing chronic subjective complaints of low back pain and radiating pain waxing and waning over time; and (4) lumbar minor contusion and sprain-strain from work incident in June 2009, now resolved.  The work injury was the substantial cause of the strain-sprain and contusion now resolved.  Employee’s pre-existing scoliosis and lumbar fusion are the substantial cause of Employee’s ongoing complaints.  The medical record documents long standing (prior to the work injury) complaints of radiating pain and low back pain.   Employee was now medically stable from the work injury and needed no additional treatment after November 2009.  She recommended Employee refrain from narcotic pain medications and to remain active to avoid deconditioning.   Employee has a permanent partial impairment (PPI) rating of 11% but zero PPI from the work injury.  While Employee should not lift more 35 pounds, this restriction is the result of his pre-existing congenital/developmental condition, prior back fusion, and degenerative disease and is not the result of the work injury in 2009 (December 5, 2011 SIME report).

89) Dr. Yodlowski’s opinion is credible as it is based on her thorough review and analysis of Employee’s medical history and her examination of Employee (observations, experience, and judgment).

90) Employee testified his condition is worse and he is in more pain since the 2009 accident.  Moreover, the pain is different than before the 2009 injury (hearing).

91) Employee is credible when he states he believes the work injury increased his pain but his opinion is not fully supported by the medical records and, therefore, is discounted (observations, experience, and judgment).

92) On March 3, 2012, Employee entered into a settlement with the driver of the vehicle which hit him on June 29, 2008.    Employee received a lump sum of $31,500.00 (Exhibit A, C&R, approved April 12, 2012).

93) On April 12, 2012, the agreement settling Employee’s workers’compensation claim was approved.  Employee will be paid a lump sum of $38,000.00 in full settlement of his workers’ compensation benefits (C&R issued by Board, April 12, 2012).

PRINCIPLES OF LAW

AS 23.03.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533034 (Alaska 1987).

AS 23.30.010. Coverage.(a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120 (a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause  of the disability or death or need for medical treatment. (Emphasis added).

AS 23.30.012. Agreements in Regard to Claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division. Otherwise, the agreement is void for any purpose. Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order. 

(b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits. If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245. The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement. A lump-sum settlement may be approved when it appears to be to the best interest of the employee or beneficiary or beneficiaries.

8 AAC 45.160. Agreed settlements.   (a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability. A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee's beneficiaries. The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board's independent medical examiner. If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner's report is received by the board. 

(b) All settlement agreements must be submitted in writing to the board, must be signed by all parties to the action and their attorneys or representatives, if any, and must be accompanied by form 07-6117.…

 (d) The board will, within 30 days after receipt of a written agreed settlement, review the written agreed settlement, the documents submitted by the parties, and the board's case file to determine 

(1) if it appears by a preponderance of the evidence that the agreed settlement is in accordance with AS 23.30.012; and 

(2) if the board finds the agreed settlement 

(A) is in the employee's best interest, the board will approve, file, and issue a copy of the approved agreement in accordance with AS 23.30.110 (e); or 

(B) lacks adequate supporting information to determine whether the agreed settlement appears to be in the employee's best interest or if the board finds that the agreed settlement is not in the employee's best interest, the board will deny approval of the agreed settlement, will notify the parties in writing of the denial, and will, in the board's discretion, inform the parties 

(i) of the additional information that must be provided for the board to reconsider the agreed settlement; or 

(ii) that either party may ask for a hearing to present additional evidence or argument for the board to reconsider the agreed settlement; to ask for a hearing under this paragraph, a party may write to the board or telephone the division; an affidavit of readiness for hearing is not required; the procedures in 8 AAC 45.070 and 8 AAC 45.074 do not apply to a hearing under this subparagraph unless a party requests a hearing by filing an affidavit of readiness for hearing. If a hearing is held under this section, the board will, in its discretion, notify the parties orally at the hearing of its decision or in writing within 30 days after the hearing; if after a hearing the board finds the preponderance of evidence supports the conclusion that the agreed settlement appears to be in the employee's best interest, the board will approve and file the agreed settlement in accordance with AS 23.30.110(e); the evidence is insufficient to determine whether the agreed settlement appears to be in the employee's best interest, the board will deny approval of the agreed settlement and request additional information from the parties; or the agreed settlement does not appear to be in the employee's best interest, the board will deny approval of the agreed settlement; the board will not prepare a written decision and order containing findings of fact and conclusions of law unless, within 30 days after the board's notification, a party files with the board a written request for findings of fact and conclusions of law together with the opposing party's written agreement to the request. 

(e) An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under AS 23.30.041(g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest. In addition, a lump-sum settlement of board-ordered permanent total disability benefits is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of evidence that the lump-sum settlement is in the employee's best interests. 

AS 23.30.015. Compensation Where Third Persons Are Liable.  (a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person. 

(b) Acceptance of compensation under an award in a compensation order filed by the board operates as an assignment to the employer of all rights of the person entitled to compensation and the personal representative of a deceased employee to recover damages from the third person unless the person or representative entitled to compensation commences an action against the third person within one year after an award. 

(c) Payment of compensation into the second-injury fund as a result of death operates as an assignment to the employer of all rights of the representative of the deceased to recover damages from the third person. 

(d) An employer under an assignment may either institute proceedings for the recovery of damages or may compromise with a third person, either without or after instituting an action. 

(e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows: 

(1) the employer shall retain an amount equal to 

(A) the expenses incurred by the employer with respect to the action or compromise, including a reasonable attorney fee determined by the board; 

(B) the cost of all benefits actually furnished by the employer under this chapter; 

(C) all amounts paid as compensation and second-injury fund payments, and if the employer is self-insured or uninsured, all service fees paid under AS 23.30.067; 

(D) the present value of all amounts payable later as compensation, computed from a schedule prepared by the board, and the present value of the cost of all benefits to be furnished later under AS 23.30.095 as estimated by the board; the amounts so computed and estimated shall be retained by the employer as a trust fund to pay compensation and the cost of benefits as they become due and to pay any finally remaining excess sum to the person entitled to compensation or to the representative; and 

(2) the employer shall pay any excess to the person entitled to compensation or to the representative of that person. 

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. 

(g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A) - (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses. Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter. If the employer is allocated a percentage of fault under AS 09.17.080, the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09.17.080(c). 

(h) If compromise with a third person is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval. 

(i) If the employer is insured and the carrier has assumed the payment of compensation, the carrier shall be subrogated to all the rights of the employer. 

(j) Notice of the commencement of an action against a third party shall be given to the division and to all interested parties within 30 days.

AS 2330.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; ....


“The text of AS 23.30.120 (a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original). Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable (id.). An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption's application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991). First, the employee must establish a “preliminary link” between the disability or need for medical care and his employment. The evidence necessary to raise the presumption of compensability varies depending on the claim. In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection. Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).   The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316 or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)). “Before the presumption attaches, some preliminary link must be established between the disability and the employment....” Burgess Construction Co., 623 P.2d at 316.   The witnesses' credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004).

Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence to the contrary.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.   Miller, 577 P.2d at 1046.   “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994), citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992). If medical experts rule out work-related causes for the injury, then an alternative explanation is not required.    Norcon, 880 P.2d at 1054,  citing  Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1189 (Alaska 1993).   The employer's evidence is viewed in isolation, without regard to any evidence presented by the employee. Id. at 1055. Therefore, credibility questions and the weight to give the employer's evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee's injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.   Prior to November 7, 2005, to prove her claim for benefits under the Act, an employee need only show the work injury was “a substantial factor” in her disability or need for medical treatment. In 2005, the legislature amended the statutory language to require an employee prove her work injury was “the substantial cause” of her disability or need for treatment.    It is a fundamental principle in workers' compensation law that the employer must take the employee “as he finds him.”    Fox v. Alascon, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).   A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the preexisting condition to produce the disability for which compensation is sought.”  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek v. SKW/Clinton, 855 P.2d 414, 416 (Alaska 1993).

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011) the commission stated, for an injury occurring after November 7, 2005, an employer may rebut the presumption with substantial evidence “the death or disability or the need for medical treatment did not arise out of and in the course of employment.”  Id. at 6. The commission continued, for post November 7, 2005, injuries, “the board must evaluate the relative contribution of different causes of the disability ... or need for medical treatment” and if the employer “can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing [the disability or need for medical treatment], etc., the presumption is rebutted.” Id. at 7.   “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc. Should the employee meet this burden, compensation or benefits are payable.”  Id.  See also, Stonebridge Hospitality Associates, LLC v. Settje, AWCAC Decision No. 153 (June 14, 2011). The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause for injuries occurring after November 7, 2005. Id.


The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the fact finders' minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.

AS 23.30.135.   Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

ANALYSIS

1) Is Employee entitled to any additional medical benefits in the future as a result of the 2009 work injury?

Whether Employee requires additional medical treatment as a result of his 2009 work injury is a question of fact to which the presumption of compensability applies.  This is a three prong test.  At the first stage, Employee must establish a “preliminary link” between the work injury and his need for ongoing medical treatment.   Employee has stated he is worse and in more pain since the 2009 accident.   His opinion is supported by his treating physician Dr. Barnes who, on July 18, 2011, opined Employee’s continuing need for medical treatment is the result of the 2009 injury.   The credibility of these statements is not weighed at this stage.  Therefore, Employee has established the necessary link between his ongoing need for medical treatment and the work injury. 

Employer is able to rebut the presumption with substantial evidence the work injury is not the substantial cause in Employee’s need for ongoing medical treatment.  Dr. Holley, the EME physician, opined the work injury was the substantial cause for medical treatment between June and November 2009.  However, since November 2009, according to Dr. Holley, work is not the substantial cause for ongoing medical treatment.  Rather, Employee’s pre-existing and progressive degenerative disc disease from his spinal fusion in 1986 is the substantial cause for any ongoing medical treatment Employee may need.  

 Employer, to rebut the presumption, need only present a doctor’s opinion that work is not the substantial cause for medical treatment.  Credibility is not weighed at this stage.   Employer has rebutted the presumption with Dr. Holley’s  medical opinion of the work injury is not the substantial cause for any ongoing medical treatment.  The presumption drops out, and Employee must show by a preponderance of the evidence his work injury is the substantial cause for any ongoing medical treatment. 

Employee is unable to meet this burden.  He has a long history of back pain and progressive degenerative disc disease, arising from the spinal fusion (T3 to L3).  In July 1987, Employee had mild right L5 radiculopathy.  In 1988, he was diagnosed with low back pain and congenital scoliosis for which he had had the fusion in 1986.  In 1989, Employee was given a 28% PPI rating as a result of the fusion.  In 1994, Employee aggravated his low back condition while working for the Municipality of Anchorage.  In 2000, Employee reported back pain following a motor vehicle accident.   An MRI in 2002 showed post-operative changes and scoliosis.  In 2005, Employee reported L5-S1 radiculopathy but examination showed no new herniation.   In 2008 Employee was complaining of low back pain and sciatica.    On June 18, 2009, 11 days before the work injury, Employee sought treatment for back and right hip pain.  The work injury occurred on June 29, 2009, and aggravated Employee’s back condition.   Nonetheless, Employee was released to return to work without restriction on July 2, 2009; and the MRI on July 17, 2009, showed no acute disc disease, no fracture, no herniation and no change from the MRI taken in 2008.    Dr. Voke on October 6, 2009, opined Employee had strained his back in June 2009.   In 2010, Dr. Voke opined Employee was not a surgical candidate.  In November 2011, Dr. McCormick did a lumbar myelo CT scan and found no herniations and remarked “overall, etiology of the patient’s symptoms is not clearly defined.”   Dr. Eule, in November 2011, stated, “there is no obvious reason or signs for his ongoing pain and problems other than some degenerative changes.”  Dr. Eule did not recommend surgery and suggested some additional therapy.  

Dr. Hadley compared November 2011 electrodiagnostic studies with ones done in 1987 and 2001, and found no change in Employee’s condition.   Both the EME physician and the SIME physicians found Employee medically stable by November 2009, with no permanent partial impairment and no need for ongoing medical treatment as a result of the June 2009 work injury.    Only Dr. Barnes and Dr. Grissom indicated Employee’s symptoms were the result of the work injury but their opinions are given less deference since neither of them took Employee’s pre-injury condition into full consideration and were unaware of his consistent chronic back pain.  In fact, both doctors at different times stated Employee had no prior back pain.  

The preponderance of the evidence is the 2009 work injury was a temporary aggravation which has resolved.  The overwhelming evidence is the substantial cause for ongoing medical treatment is Employee’s progressive degenerative disc disease arising out of his 1986 fusion, and not the June 2009 work injury.   Employee is not able to prove his claim by a preponderance of the evidence; he is not entitled to any additional or ongoing medical treatment for the 2009 work injury.

2) Should the settlement agreement be approved as being in Employee’s best interest?

Under the Act, a lump-sum settlement in which an employee waives his entitlement to future medical treatment must be reviewed to determine if the settlement is in Employee’s best interest.  

Employee stated he believes the settlement is in his best interest because it would be difficult for him to prevail at hearing as to any ongoing need for medical treatment.  For the reasons stated above, Employee cannot show by a preponderance of the evidence the work injury is the substantial cause for any future medical treatment.  Employee further understands Employer has a credit against monies he received from his third-party settlement and, therefore, he would not receive any additional benefits until the credit is exhausted.    The settlement further allows Employee to move forward with his life.  For these reasons, this settlement is in Employee’s best interest and is approved.  

CONCLUSIONS OF LAW
1) Employee is not entitled to any additional medical benefits in the future as a result of the 2009 work injury.   The work injury in 2009 is not the substantial cause in the need for any ongoing medical treatment or disability Employee may require.

2) The settlement agreement is approved as being in Employee’s best interest.


ORDER
1. Employee’s claim for ongoing medical treatment is denied.

2. The settlement agreement among the parties is approved.

Dated at Anchorage, Alaska on June 11 , 2012.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JEFFREY L. HENDRICKS employee / applicant; v. THE HOME DEPOT, INC., employer; NEW HAMPSHIRE INSURANCE, insurer / defendants; Case No. 200918260; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 11th  day of June, 2012.
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