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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DANA L. OLSON, 

                         Employee, 

                            Applicant,

                                                   v. 

FEDERAL EXPRESS CORP.,

                         Self-Insured Employer,

                              and 

CARRS/SAFEWAY, INC.,

                         Self-Insured Employer,

                              Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case Nos. 200815961M &

200802181
AWCB Decision No. 12-0097

Filed with AWCB Anchorage, Alaska 

on June 13, 2012


Federal Express’ and Carrs/Safeway’s (FedEx, Carrs or Employers) joint request for an order compelling Dana Olson (Employee) to sign and deliver releases was heard on May 15, 2012, in Anchorage, Alaska.  At an April 6, 2012 prehearing conference, Employee expressly refused to sign discovery releases after being ordered to sign them.  The designee exercised her discretion and set the matter for hearing.  Employee appeared and represented herself.  Attorney Michelle Meshke appeared and represented self-insured FedEx.  Attorney Nora Barlow appeared and represented self-insured Carrs.  At hearing, Employee raised several preliminary objections unrelated to the releases.  Some objections were noted but not ruled upon, while oral rulings were made on others.  This decision examines and memorializes the objections, rulings, or lack of rulings, and decides Employers’ joint request for an order compelling Employee to sign releases.  The record closed at the hearing’s conclusion on May 15, 2012.

ISSUES

The following summarizes Employee’s objections at hearing and the chair’s responses: Employee objected to the case caption.  Employee’s objection was noted, though not understood, and no oral ruling was made.  

Employee objected to the issues as stated by the chair because she alleged a “conflict of interest.”  Employee’s objection was noted, though not understood, and no oral ruling was entered.  Employee made a tangential objection and argued at great length how in a prior proceeding in this case a “warrant” had been used incorrectly to “come to a conclusion.”  Employee’s objection was noted, though not understood, and no oral ruling was made.  

Employee objected to holding the hearing absent a legal opinion from someone about an unspecified, procedural impediment.  The designated chair could not understand Employee’s objection, and overruled it.

Employee objected to her lack of an opportunity to question Employer’s counsel.  The chair overruled this objection.

Employee objected to the designated chair presiding as he was “part of the decision” to obtain a guardian for Employee for her workers’ compensation claim.  She argued the chair should recuse himself because of something she referred to as “generalities.”  No ruling was necessary on her request under the Administrative Procedure Act.  Closely related to this objection was Employee’s request for a hearing continuance, which the chair orally denied.

Employee objected to Ms. Meshke’s oral argument for indeterminable reasons.  The chair denied Employee’s objection to attorney Meshke’s argument.

Employee made an oral request for sanctions against one or both Employers’ attorneys.  The chair declined to hear the issue but explained to Employee how to file a petition seeking sanctions and request a hearing.

Lastly, Employee asked on the record to speak privately with the designated chair, and when her request was denied, asked to speak privately with the two Board members, which was also denied.  After the hearing’s conclusion, and off the record, Employee remained momentarily and asked to speak with the hearing panel without Employers’ attorneys present.  This request was also denied and Employee left the hearing room.

In short, Employee contended she was entitled to various forms of relief, based upon numerous preliminary and ongoing hearing objections and requests, as summarized above.  Employers did not express a position on these objections and requests.

1) Were the oral rulings on Employee’s requests and objections, or in some cases, the lack of an oral ruling, appropriate?

Employers contended Employee must sign and deliver releases so they can obtain discovery.  They contended Hearing Officer De Mander properly exercised her discretion and ordered Employee to sign releases at the April 6, 2012 prehearing conference.  Because Employee expressly refused to sign the releases at the prehearing conference, Employers contended they are entitled to an order compelling Employee to sign the releases.

Employee contended “a request for records is technically not an argument to come before the board.”  Employee implied she has veto power over each release but when questioned further specifically denied this was her position.  Nevertheless, she contended if Employers want releases for records, she has the right to review individually each release to see if it is appropriately tailored to the issues in her case.  Employee also contended Employers are “fishing” and trying to ruin her “warrant defense.”  Yet, Employee also contended Hearing Officer De Mander did not rule on releases at a prehearing and did not order her to sign releases because there was “no request for records made.”

Employee next contended she is not a military veteran and therefore should not have to sign a release for Veteran Administration records.  She considered such release a “fishing expedition.”  Employee contended she needed “definite questions” for each release so she “can decide whether it’s barred or not.”  She contended the releases are not specific enough.

Employee contended Hearing Officer De Mander did not “know the record” when she made the subject discovery order, and should not have entered rulings on releases.  Employee contended it is inappropriate to require her to sign releases for specific body parts unless and until she has “an actual diagnosis,” which she contended she does not have currently.

Employee contended her “identification card” is a medical record, which was “not taken into account.”  Somewhat tangentially connected to this position was Employee’s contention third-party medical providers and creditors were not given notice of the prehearing conference or made parties to her claims and therefore were not allowed to weigh in on the release questions.  

Employee lastly contended an unspecified prehearing conference was held in the lobby or foyer with neither attorney Meshke nor attorney Barlow present, and implied this affected the designee’s discovery order.  In summary, Employee implicitly refused to sign the subject releases.

2) Shall the board designee’s April 6, 2012 order directing Employee to sign releases be affirmed?

SUMMARY OF DECISIONS

The following places the instant decision in historical context: On October 29, 2008, Olson v. Federal Express, AWCB Decision No. 08-0199 (Olson I) issued.  Olson I denied Employee’s petition to cancel an October 15, 2008 hearing, denied FedEx’s July 29, 2008 and August 26, 2008 petitions to cancel a second independent medical evaluation (SIME), and ordered Employee to attend an SIME with Thomas Gritzka, M.D.

Employee sought reconsideration of Olson I, and on November 26, 2008, Olson v. Federal Express, AWCB Decision No. 08-0234 (Olson II) issued.  Olson II denied Employee’s November 6, 2008 petition for reconsideration.  

Employee petitioned for review to the Alaska Supreme Court, and on December 3, 2008, the court closed the case because Employee failed to provide a copy of the final order from which her petition was taken.  Consequently, the court did not accept her petition for review for filing.  Employee also appealed Olsen II to the Alaska Workers’ Compensation Appeals Commission, which on March 20, 2009, denied her appeal. 

On July 10, 2009, the designated chair held a prehearing conference in this case.  Over the prehearing’s course, the chair became increasingly concerned Employee exhibited signs she was not capable of comprehending the nature of her claim or understanding how to pursue her benefits under the law.  The chair asked the chief of adjudications to ask the division director to require appointment of a guardian or other representative for Employee by the court pursuant to 
AS 23.30.140, because the chair suspected Employee might not be mentally competent to represent herself.  The division pursued the request in superior court, but on December 28, 2011, the court granted the division’s unopposed motion to dismiss without prejudice.  Employee’s workers’ compensation claims are now ready for further adjudication.

FINDINGS OF FACT

A review of the whole record establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On February 22, 2008, Employee filed an injury report stating she had an upper arm, right shoulder and neck injury while employed with FedEx on February 20, 2008 (Report of Occupational Injury or Illness, February 22, 2008). 

2) On May 16, 2008, Employee filed a workers’ compensation claim against FedEx describing an injury to her right shoulder (claim, May 15, 2008).

3) On October 15, 2008, Employee filed an injury report stating she had a right shoulder injury while employed with Carrs (Report of Occupational Injury or Illness, October 15, 2008).

4) Employee also claims a subsequent right shoulder injury while working in another state for a carnival when she jumped from a trailer and jarred her right shoulder (Deposition of Dana Olson, volume II, page 118, June 17, 2009).

5) On December 3, 2008, the Alaska Supreme Court closed Employee’s Petition for Review case and declined to accept it for filing because Employee failed to provide a copy of the final Board order from which her petition was taken (Notice of Closure, December 3, 2008).

6) On March 20, 2009, the Alaska Workers’ Compensation Commission denied Employee’s appeal from Olson II (Final Decision, March 20, 2009).

7) On February 12, 2010, Employee filed a joint workers’ compensation claim against FedEx and Carrs citing her injuries as: torn right rotator cuff; right upper extremity; right shoulder; sternoclavicular and acromioclavicular joints; left foot lameness (claim, February 12, 2010).

8) On April 20, 2010, Employee filed a workers’ compensation claim against Carrs alleging the following injuries: a possible meniscus injury or tear; pectoralis major; right arm; right shoulder; neck; nerve; upper body (claim, April 20, 2010).

9) On February 17, 2012, Employee filed a workers’ compensation claim against FedEx stating injuries to the following body parts: heart attack by clot; subclavian artery thrombosis; carotid artery; right arm; sternum; rotator cuff; chest (claim, February 17, 2012).

10) On February 17, 2012, Employee filed a separate claim also against FedEx, but noted it was “enjoined” to Carrs, describing injuries as follows: heart attack; blood clot; eye; sternum; nerve; carotid artery; neck nerve; right arm; dizziness (claim, February 17, 2012).

11) Employee’s claimed benefits include: temporary total disability (TTD); temporary partial disability (TPD); permanent total disability (PTD); permanent partial impairment (PPI) when rated; past and ongoing medical costs including transportation expenses; interest; attorneys fees and costs; vocational reemployment benefits including an eligibility evaluation; a request for a finding of an unfair or frivolous controversion; and an SIME (Prehearing Conference Summary, April 6, 2012).

12) On March 7, 2012, Carrs sent Employee a letter by certified mail to Employee’s address of record, with enclosed discovery releases for her signature and return.  The letter included notice of Employee’s right to file a petition seeking a protective order if she objected to the releases.  The enclosed documents included releases for medical records, Social Security, and employment information.  The medical records release sought records dating to 2006, two years prior to Employee’s 2008 Carrs injury (letter, March 7, 2012).

13) On March 15, 2012, Employee initiated ex parte contact with Hearing Officer De Mander.  Employee’s discussion centered on her inability to attend a prehearing conference, her contention the board lacked jurisdiction to act in light of the superior court guardianship proceeding, her objection to anyone other than Hearing Officer Ronald Ringel conducting a prehearing conference, and issues concerning Employers’ representatives.  Hearing Officer De Mander spoke to Employee only because the Chief of Adjudications was out of the office.  Hearing Officer De Mander appropriately memorialized the ex parte contact and issued a written notice and summary of it to all parties (Summary of Ex Parte Communication and Notice of Case Status, March 15, 2012). 

14) On April 6, 2012, the parties appeared at a prehearing conference at which Employee objected to changes in Employers’ counsel.  She further objected stating FedEx and FedEx Express were different entities and in her view required different representatives.  Employee objected to discovery continuing for reasons not made clear (Prehearing Conference Summary, April 6, 2012).

15) The main issue discussed at the April 6, 2012 prehearing conference was the releases Employers brought to the prehearing conference for Employee to sign to reinitiate discovery.  Employee refused to sign the releases voluntarily, so Employers sought a discovery ruling.  The designee’s prehearing conference rulings on the various releases are as follows:

Designee reviewed the social security administration release proffered by Carrs.  Designee explained to Ms. Olson that the purpose of the social security release is for the employers to determine her appropriate compensation rate since the Workers’ Compensation Act provides for an offset or credit against her compensation rate if she is receiving social security disability benefits for an injury related to one of her claimed work injuries.  Ms. Olson maintained her objection to this release because it was not specific enough and she stated she was not received Social Security payments related to her work injuries.  Employer is directed to modify the release to limit the medical records line to records after 2/20/2006 and limited to right arm, shoulder, neck, sternum, subclavian syndrome, eyes, blood clot, heart attack, carotid artery, thrombosis, and/or nerve injury or impingement of the right upper extremity, chest or neck.  Once Employer modifies the Social Security release as directed, Ms. Olson is ordered to sign the release.

Designee reviewed the employment and union records release presented by Carrs.  Designee explained this release was relevant because Ms. Olson was seeking reemployment benefits one of the components of determining her eligibility was examining her work history going back ten years prior to the date of injury.  The employment records release is limited to ten years prior to the date of injury and is likely to lead to relevant, admissible evidence.  Ms. Olson maintained her objection to the release because it was not specific enough in the information it was seeking.  Ms. Olson is ordered to sign the employment and union records release.

Medical releases were filed by both Carrs and FedEx.  Both Employers limited their releases to two years before the date of injury (2006) and the body parts which have been at issue in this case (right arm, shoulder, neck, sternum, subclavian syndrome, eyes, blood clot, heart attack, carotid artery, thrombosis, and/or nerve injury or impingement of the right upper extremity, chest or neck) which have been found by the board repeatedly to be likely to lead to relevant information.  The designee explained to Ms. Olson that although she previously signed releases in this case, the releases expire and each employer representative needs their own release.  Ms. Olson maintained her objection to these releases because this information had already been released to Employer and the releases were not specific enough.  The designee ordered Ms. Olson to sign the four medical releases.

Both Carrs and FedEx proffered State of Alaska workers’ compensation releases.  During the prehearing conference Ms. Olson raised the issue of a foot injury she sustained after the 2008 work injuries while working at the Alaska State Fair.  Ms. Olson indicated her foot injury may be linked to the 2008 injuries due to all the walking she was forced to do after the financial difficulties she suffered after her injuries.  This led Carrs and FedEx to contend Ms. Olson workers’ compensation records, not limited to the body parts at issue in this case, are relevant in this case.  The designee found that since Ms. Olson was arguing her post 2008 injury to an unrelated body part and sustained while working for another employer may be related to the 2008 work injuries she made her workers’ compensation history relevant to the case at hand.  The designee ordered Ms. Olson to sign the workers’ compensation releases.

Employers agreed to send updated and modified releases to Ms. Olson by regular mail by April 12, 2012, along with a postage pre-paid self-addressed envelope.  Employers will also send a copy of the releases to the board.  Ms. Olson has ten days to return the signed releases to Employers.  Some of the releases need to be notarized.  

. . .

Ms. Olson refused to sign the releases as ordered at prehearing so the designee exercised her discretion and set a hearing on the issue of releases on May 15, 2012, for 3 hours with Hearing Officer William Soule.  Parties were directed to serve and file witness lists, legal memoranda and evidence in accordance with 
8 AAC 45.060, 8 AAC 45.112, 8 AAC 45.114 and 8 AAC 45.120, except that evidence is due by April 25, 2012, and briefs and witness lists must be served upon all parties and filed with the board by May 8, 2012.  Any request for a continuance, postponement, cancellation or change of the hearing date will be reviewed in accordance with 8 AAC 45.074.  Hearing briefs shall be filed by 5/8/2012 and a copy of the hearing brief shall be e-mailed to Teresa Nelson at teresa.nelson@alaska.gov without attachments and exhibits on the date of filing to forward to the Hearing Officer and panel members (Prehearing Conference Summary, April 6, 2012; emphasis in original). 

16) Parties were directed to file witness lists by May 8, 2012 (Prehearing Conference Summary, April 6, 2012).

17) Employee did not file a witness list (record).

18) On April 10, 2012, Carrs sent Employee another letter, by regular mail to her address of record as Employee requested at the April 6, 2012 prehearing conference, with enclosed releases for her signature and return.  The enclosed documents included releases for medical records, Social Security, and employment information.  However, the medical release did not conform to the designee’s order because the body parts on the release did not match the body parts listed in the April 6, 2012 prehearing summary, and the Social Security release was not limited to medical records after 2006, and the relevant body parts, as directed.  The letter included notice of Employee’s right to file a petition seeking a protective order if she objected to the releases (letter, April 10, 2012).

19) On April 11, 2012, Carrs sent Employee another letter, by regular mail to her address of record as Employee requested, with a revised medical release enclosed for her signature and return, noting the medical release sent on April 10, 2012 had been mailed in error.  The letter included notice of Employee’s right to file a petition seeking a protective order if she objected to the release (letter, April 11, 2012).

20) Carrs’ revised medical release sent to Employee on April 11, 2012, conformed to the designee’s April 6, 2012 discovery order (observations).  

21) On April 11, 2012, FedEx sent Employee a letter, by regular mail to her address of record as Employee requested, with enclosed releases for her signature and return.  The enclosed documents included releases for medical records, Social Security, and employment information.  The letter included notice of Employee’s right to file a petition seeking a protective order if she objected to the releases (letter, April 11, 2012).

22) The FedEx releases sent to Employee on April 11, 2012, conformed to the designee’s April 6, 2012 order (observations).  

23) The only release Employers received from Employee in response to all these above-referenced letters was an undated employment record release, composed and limited by Employee, which Carrs received on April 19, 2012 (Notice of Filing Evidence for Hearing, April 26, 2012).

24) There is no evidence Employee timely signed and delivered any of the subject releases or filed a timely petition for a protective order (observations). 

25) Employee alleges injury directly and indirectly to a wide variety of body parts and functions, and seeks varied benefits as set forth above.  Employee also includes as injured her foot, which she claims may have been injured as a result of excessive walking, which she tangentially relates to one or both of her work-related injuries (Prehearing Conference Summary, April 6, 2012; observations).

26) Though Employee’s current marital status according to her is unclear, Employee’s putative, former husband was in the military and Employee may have been seen at military medical facilities during her marriage to him (Deposition of Dana Olson, vol. I, page 14, June 13, 2009; inferences drawn from Employee’s deposition).

27) On May 8, 2012, Employers filed hearing briefs and served copies on Employee at her mailing address of record (Employer’s Hearing Brief for 05/15/12 Hearing, May 8, 2012; Hearing Brief, May 8, 2012).

28) On May 8, 2012, Employee filed, without evidence of service on Employers, her hearing brief (Brief of Employee, May 8, 2012).

29) The designated chair promptly served a copy of Employee’s May 8, 2012 hearing brief on Employers (observations).

30) Employee’s arguments in her brief and at hearing on the release issue were overwhelmingly nonresponsive to the issue and nearly impossible to understand (id.).  

31) Employee’s 11 page hearing brief contains one relevant sentence, which says:

By the way since I can not (sic) get a counselor because of the prior controversion, if you want medical records, better go get them yourself, because I have not adequate transportation (Brief of Employee, page 7, May 8, 2012).

32) The remainder of Employee’s hearing brief addresses irrelevant issues, including a story involving such characters as a “mysterious knight” and a “sorcerer,” and provides a glossary of terms like “magic fruit” (id.).

33) Employee did not object to the April 6, 2012 Prehearing Conference Summary (record).

34) At hearing, Employee objected to the case caption because she said there were other parties who should be included, but could not identify those parties with specificity (Employee).

35) At hearing, Employers did not object to “missing parties” or suggest Employers were not properly represented (record).

36) Employee repeatedly referred to “generalities” and “warrants” as concepts important to her position (Employee).

37) The panel does not understand Employee’s use of the terms “generalities” and “warrants” and cannot detect any relevance to the release of information issue (observations).

38) Employee also objected to the issues as stated and alleged a conflict of interest involving attorney Barlow.  The panel could not understand the objection to the issues, nor could the panel understand the perceived conflict.  Ms. Barlow believed Employee objected to her participation at hearing because the current Attorney General, Michael Geraghty, was a named partner in a law firm with which Ms. Barlow had previously been affiliated.  Employee had recently filed a civil action against the division and Hearing Officer De Mander.  The Attorney General represented both.  Ms. Barlow surmised Employee perceived a conflict with Ms. Barlow because of her past employment with the current Attorney general.  The chair overruled Employee’s objection (Employee; observations; record).

39) The last prehearing conference summary clearly stated the issue for the May 15, 2012 hearing was Employee’s refusal to sign releases in light of the designee’s order she sign them (Prehearing Conference Summary, April 6, 2012).

40) At hearing, Employee implied the chair had prior ex parte contact with her (Employee).

41) The designated chair has never spoken privately with Employee at any time (observations).

42) The designated chair has never spoken privately with attorney Barlow or attorney Meshke, or Employer’s former attorneys Patricia Zobel or Joseph Cooper, at any time concerning this case (id.).

43) The two Board panel members have never spoken privately with Employee at any time and have never spoken privately with attorney Barlow or attorney Meshke, or former attorneys Zobel or Cooper, at any time concerning this case (id.).

44) At hearing, Employee requested a legal opinion from an unspecified source on an unclear procedural issue.  The chair could not understand the objection and overruled it (Employee; record).

45) Employee also objected to her lack of opportunity to question Employers’ counsel.  The chair overruled her objection (Employee; record).

46) Employee objected to the chair presiding, implying he should recuse himself because he chaired a prehearing, which resulted in the guardianship proceeding.  However, when pressed on the basis for her recusal request, Employee clarified she objected to the chair not because of his guardianship request, but because of “generalities.”  Employee did not state a clear, colorable basis for prejudice against her, and the panel made no ruling on this objection (Employee; record).

47) Employee also requested a hearing continuance.  She argued the chair needed time to sit down and review his job description and “think about” whether “warrants” are covered under his “duty discretion.”  Employee further argued for a continuance so a new hearing officer, familiar with “warrants” as she used the term, could chair the hearing.  The chair denied her continuance request (Employee; record).

48) At hearing, Employee refused to accept releases from Carrs (Employee).

49) No party has petitioned to join any medical provider as a party to Employee’s claims and no medical provider has filed its own claim in Employee’s cases (observations).

50) Employee is not an attorney and there is no evidence she is legally trained (id.; record).

51) At hearing, Employee objected to Ms. Meshke’s oral argument for reasons not clearly understandable.  Accordingly, the chair overruled her objection (Employee; record).

52) The panel remains concerned about Employee’s mental and emotional ability to understand and exercise the powers granted to her and perform the duties required of her under the Alaska Workers’ Compensation Act in respect to her claims (observations).

53) Employee is difficult at most times to understand, makes confusing arguments, drifts off onto tangents, and typically does not address the matter at hand (id.).

54) At hearing, Employee made an oral request for sanctions against Employers’ counsel alleging they relied upon FedEx’s employer’s medical evaluation (EME) to support their respective positions and “mischaracterized” the EME report’s content.  The chair explained Employee could file a petition under AS 23.30.250 setting forth in detail any false or misleading statement or representation she thought a party or a party’s representative had committed and her petition would be handled through the normal adjudicatory process.  The chair further advised Employee she could request a hearing on any such petition and the panel would address it in due course (Employee; record).
55) Employee’s sanctions request was not an issue set for hearing at the last prehearing conference (Prehearing Conference Summary, April 6, 2012).
56) On the record at hearing, Employee asked to speak with the designated chair privately.  Her request was denied.  Employee then asked to speak with the Board panel members privately, and again her request was denied (id.; record).

57) Employee justified her request for serial ex parte communications with the panel members by referring to the ex parte communication she initiated with Hearing Officer De Mander, referenced above (Employee).

58) After the hearing’s conclusion on May 15, 2012, and off the record, Employee remained momentarily and asked to speak with the hearing panel without Employers’ attorneys present.  This request was denied and Employee left the hearing room (id.).

59) Of the total hearing time of approximately 1.5 hours, Employee took all but about five minutes to speak, not including breaks (record).

PRINCIPLES OF LAW

 AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Worker’s compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.  The . . . the board . . . may . . . subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . 

AS 23.30.005(h) empowers the board to order a party to release and produce records that “relate to questions in dispute.”  Additional authority to order a party to release information is set forth, not only in specific statutes, but in broad powers given the board to best ascertain and protect the rights of the parties under AS 23.30.135(a).  The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), defined “relevant” as used in AS 23.30.107(a) as follows:  
 
Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 

. . . Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
 
To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).
 
Granus used by analogy the legal concept “relevancy” in discussing the scope of discoverable information.  Relevancy describes a logical relationship between a fact and a question at issue in a case. Thus, relevancy (and discoverability) of a fact is its tendency to establish a material proposition.  Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute. The second step is to decide whether the information sought is relevant as it is “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue, identified in step one, more or less likely.  

AS 23.30.107.  Release of information. (a) Upon written request, an employee shall provide written authority to the employer, carrier . . . to obtain medical and rehabilitation information relative to the employee’s injury.  The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury.

(b) Medical or rehabilitation records, and the employee’s name, address, social security number, electronic mail address, and telephone number contained on any record, in an employee’s file maintained by the division or held by the board or the commission are not public records subject to public inspection and copying under AS 40.25.  This subsection does not prohibit

(1) the reemployment benefits administrator, the division, the board, the commission, or the department from releasing medical or rehabilitation records in an employee’s file, without the employee’s consent, to a physician providing medical services under AS 23.30.095(k) or 23.30.110(g), a party to a claim filed by the employee, or a governmental agency; or

(2) the quoting or discussing of medical or rehabilitation records contained in an employee’s file during a hearing on a claim for compensation or in a decision or order of the board or commission.

(c) The division may not assemble, or provide information respecting, individual records for commercial purposes that are outside the scope of this chapter.

(d) An employee may elect to authorize the disclosure of the employee’s name, address, social security number, electronic mail address, and telephone number contained in a record described in (b) of this section by signing a declaration on a form provided by the division.

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. (a) If an employee objects to a request for written authority under AS 23.30.107, the employee must file a petition with the board seeking a protective order within 14 days after service of the request. If the employee fails to file a petition and fails to deliver the written authority as required by AS 23.30.107 within 14 days after service of the request, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.

(b) If a petition seeking a protective order is filed, the board shall set a prehearing within 21 days after the filing date of the petition.  At a prehearing conducted by the board’s designee, the board’s designee has the authority to resolve disputes concerning the written authority.  If the board or the board’s designee orders delivery of the written authority and if the employee refuses to deliver it within 10 days after being ordered to do so, the employee’s rights to benefits under this chapter are suspended until the written authority is delivered.  During any period of suspension under this subsection, the employee’s benefits under this chapter are forfeited unless the board, or the court determining an action brought for the recovery of damages under this chapter, determines that good cause existed for the refusal to provide the written authority.

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

(d) If the employee files a petition seeking a protective order to recover medical and rehabilitation information that has been provided but is not related to the employee’s injury, and the board or the board’s designee grants the protective order, the board or the board’s designee granting the protective order shall direct the division, the board, the commission, and the parties to return to the employee, as soon as practicable following the issuance of the protective order, all medical and rehabilitation information, including copies, in their possession that is unrelated to the employee’s injury under the protective order.

(e) If the board or the board’s designee limits the medical or rehabilitation information that may be used by the parties to a claim, either by an order on the record or by issuing a written order, the division, the board, the commission, and a party to the claim may request and an employee shall provide or authorize the production of medical or rehabilitation information only to the extent of the limitations of the order.  If information has been produced that is outside of the limits designated in the order, the board or the board’s designee shall direct the party in possession of the information to return the information to the employee as soon as practicable following the issuance of the order.

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

The board has broad statutory authority in conducting hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).  Bowles v. Inlet Towers Suites, AWCB Decision No. 08-0051 (March 20, 2008) in an appeal from a designee’s prehearing decision held:

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s [sic] to control discovery and resolve discovery disputes.  Under 
AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee (footnote omitted).  Although the first sentence of that subsection specifically refers to ‘releases’ and ‘written documents,’ the subsection repeatedly uses the broader term ‘discovery dispute’ as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery (footnote omitted).  We also interpret 
AS 23.30.108 to apply to disputes concerning any examination, medical reports or other records held by the parties (footnote omitted).
Bowles at 12.

AS 44.62.450. Hearings. . . . 

. . .

(c) A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

In 2006 the Department of Administration adopted a Code of Hearing Officer Conduct, which provides, in relevant part:

2 AAC 64.030. Canons of conduct. (a) The canons of conduct in 
AS 44.64.050(b) are part of the code of hearing officer conduct.  A hearing officer . . . shall comply with the canons and requirements of 2 AAC 64.010 - 2 AAC 64.090. . . .

(b) To comply with the requirement 

(1) to uphold the integrity and independence of the office and of the hearing function, a hearing officer or administrative law judge shall establish and personally observe high standards of conduct, and avoid improper ex parte communications with private and agency parties about the subject of a hearing request, so that the integrity and independence of the office and the hearing function will be preserved; 

(2) to avoid impropriety and the appearance of impropriety. . . .

2 AAC 64.040.  Conflicts.  (a) A hearing officer . . . shall refrain from hearing or otherwise deciding a case presenting a conflict of interest.  A conflict of interest may arise from a financial or other personal interest of the hearing officer or administrative law judge, or of an immediate family member. . . . 
8 AAC 45.040. Parties. . . .
(c) Any person who may have a right to relief in respect to or arising out of the same transaction or series of transactions should be joined as a party. 

(d) Any person against whom a right to relief may exist should be joined as a party. 

. . .

(f) Proceedings to join a person are begun by 

(1) a party filing with the board a petition to join the person and serving a copy of the petition, in accordance with 8 AAC 45.060, on the person to be joined and the other parties; or 

(2) the board or designee serving a notice to join on all parties and the person to be joined. 

(g) A petition or a notice to join must state the person will be joined as a party unless, within 20 days after service of the petition or notice, the person or a party files an objection with the board and serves the objection on all parties.  If the petition or notice to join does not conform to this section, the person will not be joined. 

(h) If the person to be joined or a party 

(1) objects to the joinder, an objection must be filed with the board and served on the parties and the person to be joined within 20 days after service of the petition or notice to join; or  

(2) fails to timely object in accordance with this subsection, the right to object to the joinder is waived, and the person is joined without further board action. 

(i) If a claim has not been filed against the person served with a petition or notice to join, the person may object to being joined based on a defense that would bar the employee’s claim, if filed. 

(j) In determining whether to join a person, the board or designee will consider 

(1) whether a timely objection was filed in accordance with (h) of this section;

(2) whether the person’s presence is necessary for complete relief and due process among the parties; 

(3) whether the person’s absence may affect the person’s ability to protect an interest, or subject a party to a substantial risk of incurring inconsistent obligations; 

(4) whether a claim was filed against the person by the employee; and 

(5) if a claim was not filed as described in (4) of this subsection, whether a defense to a claim, if filed by the employee, would bar the claim. . . .

In Barrington v.  Alaska Communications Systems Group, Inc., 198 P.3d 1122 (Alaska 2008), the Alaska Supreme Court stated the statutes and regulations do not require joinder of every health care provider in every case.  Medical providers have a potential right to relief from injured workers’ claims.  Id. at 1129.  Barrington concluded the regulations provide the board some discretion in deciding whether to allow or require joinder.  A party can petition to join a medical provider, and the decision whether to join is a “practical one.”  Id.  If the interest of the injured worker and the injured worker’s medical care providers diverge, it may be necessary for the board or a party to join the medical providers to the employee’s claim.  Id.  If there is a real risk the injured worker is unable to protect the medical providers’ interest, or that the existing parties might not be afforded complete relief, the medical provider should be joined.  Id. at 1132.  

8 AAC 45.095. Release of information.  (a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 14 days after service of the request, petition for a prehearing under 8 AAC 45.065. 

(b) If after a prehearing the board or its designee determines that information sought from the employee is not relevant to the injury that is the subject of the claim, a protective order will be issued. 

(c) If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee’s refusal.  If after the hearing the board finds that the employee’s refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release. 

8 AAC 45.065. Prehearings.

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request.  If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request. 

(e) The board or designee may set a hearing date at the time of the prehearing.  The board or designee will set the hearing for the first possible date on the board’s hearing calendar unless good cause exists to set a later date.  The primary considerations in setting a later hearing date will be whether a speedy remedy is assured and if the board’s hearing calendar can accommodate a later date. 

8 AAC 45.112. Witness list.  A witness list must indicate whether the witness will testify in person, by deposition, or telephonically, the witness’s address and phone number, and a brief description of the subject matter and substance of the witness’s expected testimony.  If a witness list is required under 8 AAC 45.065, the witness list must be filed with the board and served upon all parties at least five working days before the hearing.  If a party directed at a prehearing to file a witness list fails to file a witness list as directed or files a witness list that is not in accordance with this section, the board will exclude the party’s witnesses from testifying at the hearing, except that the board will admit and consider 

(1) the testimony of a party, and 

(2) deposition testimony completed, though not necessarily transcribed, before the time for filing a witness list. 

8 AAC 45.116. Opening and closing argument.  Except when the board or its designee determines that unusual and extenuating circumstances exist, the amount of time at a hearing for a party’s opening and closing arguments, including a statement of the issues, will be a combined total of not more than 20 minutes.

8 AAC 45.120. Evidence.

. . .

(c) Each party has the following rights at hearing: 

(1) to call and examine witnesses; 

. . .

(3) to cross-examine opposing witnesses on any matter relevant to the issues even though the matter was not covered in the direct examination; 

ANALYSIS

1) Were the oral rulings on Employee’s requests and objections, or in some cases, the lack of an oral ruling, appropriate?

Employee began the May 15, 2012 hearing objecting to the case caption as read by the designated chair.  Employee stated parties were missing, but did not clearly articulate who the allegedly missing parties were, or why their participation was required in this hearing concerning her refusal to sign discovery releases.  Because it was unclear what relief Employee sought through her objection, no oral ruling was entered.  Regulation 8 AAC 45.040(c) provides for joinder of parties “who may have a right to relief “in respect to a claim.  Barrington.  No party has petitioned for joinder of any other putative party and no one has filed a claim or petitioned to join Employee’s pending claims.  Without clarification, or a petition from a party or non-party seeking joinder, it is difficult to determine who Employee believes is missing, who should be joined, and why.  

FedEx and Carrs are both represented by attorneys.  Neither Employer nor any non-party objects to FedEx’s or Carrs’ current participation and representation.  With benefit of hindsight and further record review, the designated chair could have overruled Employee’s objection at hearing.  However, as the objection was not well articulated at hearing, the lack of an oral ruling was appropriate.  If any party believes a putative party is missing from this case, they may file an appropriate petition and request joinder under 8 AAC 45.040, and the petition will be addressed in due course.  This process will enable the petitioner to clearly set forth the grounds for the joinder request, and allow existing parties and the putative party an opportunity to object or agree to joinder.  
AS 23.30.005; AS 23.30.135; Barrington.

Employee objected to the issue set for hearing as stated by the designated chair.  Again, because Employee’s objection could not be understood, and was not recognized as a colorable objection at the time, no oral ruling was entered.  Prehearing conference summaries limit issues for hearing to those in dispute at the end of the prehearing, and the summary governs issues heard.  8 AAC 45.065(c).  The April 6, 2012 prehearing conference summary limited the issue for the May 15, 2012 hearing to Employers’ joint request for an order compelling Employee to sign discovery releases she was ordered to sign at the prehearing, but expressly refused to sign.  The issue set forth by the designated chair at hearing was therefore correct.  Again, the designated chair could have overruled Employee’s objection at hearing.  However, as the objection was not well articulated at hearing, the lack of an oral ruling was appropriate.
Employee also objected to Ms. Barlow’s participation at hearing noting Ms. Barlow previously worked for a law firm with which Alaska’s current Attorney General was affiliated.  Employee’s tangential objection and repeated reference to a “warrant” having been “incorrectly used” was at best confusing, but provided no basis to support any colorable objection to Ms. Barlow’s participation at hearing.  The designated chairman could have overruled Employee’s objection at hearing.  However, as the objection was not understandable the lack of an oral ruling was appropriate.

Employee’s objection to the hearing absent a legal opinion from someone about an unspecified, procedural impediment was correctly overruled.  Employee’s objection was vague and incomprehensible making it impossible for the designated chair to do anything other than not rule all, or overrule the objection.  By this point in the hearing, it became apparent Employee was going to make a continuous litany of objections, which were not well explained, were very confusing, and lacked any factual or legal merit.  Accordingly, Employee’s objection was correctly overruled.  

Employee objected to her lack of a right to question Employer’s lawyers.   Parties have the right to call and examine witnesses at hearings.  8 AAC 45.120(c)(1), (3).  However, a party wanting to call a witness must first file a timely witness list.  8 AAC 45.112.  Employee did not file a witness list.  Neither defense counsel testified at hearing.  In any event, Employee presented no factual or legal basis to question Employers’ counsel.  Employee’s objection to her lack of an opportunity to “cross-examine” opposing counsel was correctly overruled.

Employee made a very confusing objection concerning the designated chair’s participation at hearing.  Initially, Employee seemed to object to the chair presiding because he wrote the request asking the chief of adjudications to ask the director to seek a guardian in superior court for Employee in her workers’ compensation claims.  However, Employee stated this was not the basis for her recusal request.  Employee’s real objection to the chair’s participation was something she referred to as “generalities.”  Ordinarily, a request for a panel member’s disqualification would result in the panel applying the process set forth in the Administrative Procedure Act for such objections.  AS 45.52.450.  However, in this instance, Employee did not allege the chair had a cognizable conflict of interest or was somehow prejudiced against Employee.  Rather, she based her objection on an ethereal concept she referred to as “generalities.”  The chair determined Employee had not raised a colorable objection sufficient to invoke the process for disqualifying a panel member under the Administrative Procedure Act.  No ruling was required. 2 AAC 64.040.

Employee’s request for a hearing continuance for the designated chairman to “sit down and think about” whether “warrants” are covered under his “duty discretion” was denied.  Employee requested the designated chairman review his job description, for reasons the designated chairman could not clearly understand, to see if he exceeded his authority as a hearing officer.  The designated chairman reviewed the legally appropriate bases for continuing a hearing and found the requested Hearing-Officer-job-description-review-time-out was not among them.  Because Employee’s continuance request was not supported by “good cause” as enumerated under 8 AAC 45.074, it was appropriately denied.

Employee objected to Ms. Meshke’s oral argument.  Employee was unable to state an understandable basis for her objection.  As parties have the right to make an oral arguments at hearing, Ms. Meshke’s extremely brief argument was appropriate.  8 AAC 45.116.  Furthermore, this hearing took approximately 1.5 hours.  By regulation, each party is normally given 20 minutes total time to make their opening statement and closing arguments.  Employee spoke for all but approximately five minutes of the total hearing time, not including breaks.  She had more than ample time to make her own arguments, while Employer’s attorneys said essentially nothing.  The oral order overruling Employee’s objection to Ms. Meshke’s oral argument was correct. 

Employee also made an oral request for sanctions against Employer’s attorneys.  Employee argued the attorneys relied upon FedEx’s EME to support their clients’ positions and “mischaracterized” the report.  Employee’s sanction request was not included in April 6, 2012 Prehearing Conference Summary.  Therefore, by regulation, Employee’s sanction request was not an issue properly addressed at the May 15, 2012 hearing.  8 AAC 45.065(c).  Furthermore, Employee could not articulate the bases for her sanction request.  Consequently, it would be unfair to require Employers to respond to Employee’s allegations when they were unclear.  The designated chair properly advised Employee how to file a petition seeking action under AS 23.30.250 if she believed any party or its representative had made false or misleading statements to deny a benefit.  This process will allow Employee to clarify her thoughts on this issue, allow Employers a measured response, ensure all parties due process and a fair hearing, and best ascertain all parties’ rights.  AS 23.30.135.

Lastly, Employee implied the designated chair and perhaps the other panel members had engaged in prior ex parte contacts with her.  She used this contention to support her request at hearing for a private meeting with the chair, and when her request was denied, a private meeting with the other two panel members, which was also denied.  The chair explained the rule against ex parte contacts between panel members and litigants.  2 AAC 64.030.  

Employee has never had a conversation privately with any panel member about her case.  Similarly, none of the panel members have ever discussed Employee’s case with Employers’ past or current attorneys.  Occasionally, when a litigant has a procedural question or complaint about their claim, they contact the chief of adjudications, who normally does not hear or decide cases and can answer questions without affecting the case’s outcome.  Such contact with the chief, or with a workers’ compensation technician for scheduling purposes, is not considered an ex parte communication as these individuals would never make a decision in Employee’s case.  

In this instance, Employee initiated an ex parte contact with Hearing Officer De Mander, who had conducted prehearing conferences and made decisions Employee’s case as memorialized in the Summary of Ex Parte Communication and Notice of Case Status.  This was not an ex parte “prehearing” in the hallway or foyer of the division offices, as Employee contended.  This situation was simply Employee improperly initiating an ex parte communication, and Hearing Officer De Mander doing her best to deal with the situation in the chief’s absence and cut the discussion short.  Hearing Officer De Mander followed proper procedures to inform all parties of Employee’s contact.  Employee’s initiation of ex parte contact with the designee does not justify her request for additional ex parte contacts.  Employee will be directed not to initiate ex parte communication with the designee, panel members, or hearing officer assigned to her case.  The Canons of Conduct prohibit ex parte contact.  2 AAC 64.030.  Therefore, Employee’s requests for a private audience with the panel both on and off the record were correctly denied.

In summary, Employee’s requests and objections at hearing were without factual or legal basis to the extent they were understandable.  Though each objection could have been overruled at hearing, given the confusion and vagueness with which Employee expressed her objections, the lack of ruling on some objections was of no import.  Had the objections been clearer and better understood at the time, they would have been overruled.  Employee’s inappropriate requests were properly denied and her other, understandable objections were correctly overruled.

2) Shall the board designee’s April 6, 2012 order directing Employee to sign releases be affirmed?

The real issue at the May 15, 2012 hearing was Employers’ request for an order compelling Employee to sign releases the designee ordered her to sign at the April 6, 2012 prehearing conference.  It was difficult, at best, to extract from Employee the bases for her express refusal to sign the releases.  As best as can be determined, Employee gave four reasons why she contended the designee erred on April 6, 2012, in requiring Employee to sign the subject releases.

First, Employee believes she has the right to evaluate the releases and determine whether they are appropriately tailored to her claims.  Employee cited no legal authority for this concept.  Parties have the right to obtain discovery.  The law requires Employee to provide written authority to Employers to obtain medical and other information relative to Employee’s injury.  AS 23.30.107.  The law allows the designee to determine initially at a prehearing conference whether discovery releases are appropriate.  AS 23.30.108; Bowles.  The law does not allow a party the ultimate right to determine whether or not it must comply with discovery requests.  Therefore, Employee does not have ultimate veto power over releases.  Granus.

Next, Employee argued the releases were not specific enough.  However, the releases are very specific.  Employee has alleged a wide variety of work-related injuries and symptoms covering numerous body parts and functions.  The list of Employee’s injured body parts and functions grows with time.  The designee carefully reviewed the releases, Employee’s claims, and her claimed injuries and required certain modifications, limiting the releases to two years prior to Employee’s earliest date of injury, and limiting them to the specific body parts Employee claims she injured directly or indirectly while working for Employers.  The prehearing discovery order correctly determined the releases as modified would likely lead to the discovery of admissible evidence.  The designee’s prehearing conference order requiring Employee to sign the proffered releases is consistent with prior precedent including Granus.  Consequently, the designee’s decision was not an abuse of discretion.  Based upon Employee’s statements at prehearings, in her deposition, and in pleadings, it is supported by substantial evidence.  The releases Employee was order to sign are likely to lead to the discovery of medical and other evidence relative to Employee’s claims and her alleged injuries.

Next, Employee implies the April 6, 2012 order in which the designee directed Employee to sign Employers’ releases, was somehow invalid because it allegedly took place in the lobby without all parties present.  Employee may be confusing her ex parte contact with hearing officer De Mander on March 15, 2012, with the April 6, 2012 prehearing conference.  There is no evidence supporting Employee’s allegation a discovery order was entered ex parte on April 6, 2012, or on any other date.  Employee did not file a timely objection to the April 6, 2012 Prehearing Conference Summary, and consequently, has waived any objection to its contents.  8 AAC 45.065(d).  Employee’s third ground for objecting to the order does not form a basis for holding the designee abused her discretion in ordering Employee to sign releases, nor does it support a finding the designee’s decision is not supported by substantial evidence.

Lastly, Employee objects to the designee’s order stating the designee did not know the record when she ordered Employee to sign the subject releases.  To the contrary, the designee specifically and clearly set forth Employee’s claims for benefits, reviewed her claimed injuries, and applied those facts to the law when the designee required Employee to sign the releases.  8 AAC 45.065(c).  Each release complies with prior precedent, and is specifically limited to the body parts Employee contends she injured directly or indirectly while working for Employers.  Each release is appropriately limited in time.  The designee properly applied the law to the facts and correctly ordered Employee to sign the releases.  Granus.

The designee also properly applied her discretion in setting the matter on for hearing when, at the April 6, 2012 prehearing conference, Employee expressly stated she was not going to sign releases the designee ordered her to sign.  8 AAC 45.095.  In setting this preliminary matter for hearing, the designee appropriately applied the statutes and interpreted them to ensure the quick, efficient, and predictable delivery of benefits to Employee, if she is entitled to them, at a reasonable cost to Employers.  AS 23.30.001.  The designee’s discovery order furthered the legislative intent requiring summary and simple process and procedure under the Act, because it negated Employers having to wait for Employee not to sign the releases, and obviated the need for Employers to file a formal petiton for an order to compel her signature.  AS 23.30.005(h).

In summary, the designee’s April 6, 2012 discovery order requiring Employee to sign releases proffered by Employers, was correct, was not an abuse of the designee’s discretion, was supported by substantial evidence, and is affirmed.  Employee will be ordered to sign the discovery releases as directed by the designee on April 6, 2012.

Employee is advised and reminded she has never signed and delivered the subject releases.  She has never filed a timely petition for a protective order on the releases.  Employee has already refused to comply with the discovery order issued by the designee at the April 6, 2012 prehearing conference.  The law says in such circumstances, Employee’s rights to benefits under the Act are suspended until the written authority, i.e., releases are delivered.  AS 23.30.108(b).  Employee is further advised during any period of suspension her benefits under the Act are forfeited unless she can later show good cause existed for her refusal to provide the releases.  Employee is further advised if she refuses to comply with this decision and order requiring her to sign and return the releases, she may be subject to appropriate sanctions in addition to suspension and forfeiture of her benefits.  The sanctions may include dismissing her claim in whole or in part.

Apart from ordering Employee to sign the subject releases, this decision strongly encourages Employee to reconsider her position on these releases and sign and deliver them to counsel for FedEx and Carrs immediately.  It is in Employee’s best interest to do so.  If Employee fails or refuses to sign and deliver the releases as directed in this decision and order, she can expect Employers promptly to file petitions to dismiss her claim.  Furthermore, the SIME ordered in Olson I will not occur unless and until Employee signs and delivers unaltered releases to Employers, and they are given an opportunity to discover medical records important to the SIME process.  In other words, and to be clear, Employee must comply with discovery orders so Employers can defend against her claims, and her case can move forward toward a hearing on its merits.  If Employee continues to resist discovery and refuses to sign the subject releases, she likely may ultimately deprive herself of an opportunity to have her case heard on its merits.

Lastly, there are numerous pending petitons in this case, which need to be addressed promptly.  The designee will be directed to schedule a prehearing conference at the earliest mutually available time so these petitions may be set for hearing.

CONCLUSIONS OF LAW

1) The oral rulings on Employee’s requests and objections and, in some cases, the lack of an oral ruling, were appropriate.

2) The board designee’s April 6, 2012 order directing Employee to sign releases shall be affirmed.


ORDERS

1) The oral rulings on Employee’s requests and objections are affirmed.

2) The designee’s April 6, 2012 order directing Employee to sign releases is affirmed.

3) Employee is ordered to sign, date, and mail to Employers, within 10 days from the date of this decision and order, the releases the designee ordered her to sign at the April 6, 2012 prehearing conference.

4) Employee is directed not to alter the releases she receives from Employers.

5) If Employee no longer has the subject releases and needs additional copies, she is directed to contact Employers’ counsel within seven days of the date of this decision and order to request replacement copies.

6) If Employee contacts Employers’ counsel for replacement releases, Employers’ counsel are directed to send Employee new releases, compliant with the designee’s April 6, 2012 Prehearing Conference Summary, at Employee’s mailing address of record by regular mail as she previously requested.  If replacement releases are requested, Employers shall mail Employee the replacement releases within three days of the date they receive Employee’s request.  

7) Employee is directed to not initiate ex parte contacts with the designee, Board members, or the designated Hearing Officer in this case.

8) The designee is directed to schedule a prehearing conference at the earliest available time to clarify pending petitions and set them for hearing promptly.

9) The Administrative Assistant processing this decision and order is directed to send a copy of this decision and order to Employee by both certified mail and regular mail at her address of record.  

Dated in Anchorage, Alaska on June 13, 2012.
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Patricia Vollendorf, Member

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DANA L. OLSON Employee / applicant v. FEDERAL EXPRESS, CARRS/ SAFEWAY employers, self-insured  / defendants, Case Nos.  200802181 and 200815961 dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on June 13, 2012.
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Anna Bantigue, Administrative Assistant
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