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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512


Juneau, Alaska 99811-5512

	 KATHERINE STRONG, 

Employee,

and 

DAL ENTERPRISES, LLC,

Claimant,

Respondants

v.

FAIRBANKS MEMORIAL HOSPITAL,

Employer,

and 

SENTRY INSURANCE MUTUAL CO., 

Insurer
Petitioners.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200919170
AWCB Decision No. 12-0100 

Filed with AWCB Fairbanks, Alaska 

on June 14 , 2012


Fairbanks Memorial Hospital’s (Employer) January 13, 2012 petition for reconsideration of the attorney fee award to DAL Enterprises, LLC (DAL)(Claimant) in Strong v. Fairbanks Memorial Hospital, AWCB Decision No. 12-0004 (January 6, 2012)(Strong I) was heard in Fairbanks, Alaska on April 26, 2012.  Attorney Zane Wilson appeared on behalf of Employer.  Attorney Michael Wenstrup appeared on behalf of DAL.  The record closed at the hearings conclusion on April 26, 2012.

ISSUE

Employer contends Strong I held Employer responsible for frivolous controversion of the rehabilitation specialist’s fees, and contends the same, principled approach should be taken with respect to DAL’s attorney fee award.  Even though DAL did not file its attorney fee affidavit three days before hearing, Employer acknowledges Strong I awarded DAL reasonable attorney fees to avoid “manifest injustice” under 8 AAC 45.195.   However, Employer contends DAL did not provide evidence of “good cause” under 8 AAC 45.180 to justify waiver of procedure, and DAL should only be awarded the statutory minimum fee.  Employer also contends administrative policy should be taken into consideration, and if the board allows late attorney fee affidavits, it will lead to late attorney fee affidavits being filed more frequently.  In response to DAL’s position a partial award of reasonable fees should be made, Employer contends the regulation states if an affidavit is not timely filed, then it is a waiver of a reasonable fee, not part of the reasonable fee, and contends there is no sub-category under the regulation that allows for a partial award of reasonable fees.

DAL acknowledges it did not offer an excuse for the late filing at the hearing in Strong I, and concedes reasonable fees should not be paid for all work.  However, in the alternative, DAL refers to 8 AAC 45.180, which provides for the filing of a supplemental affidavit and testimony to be given on “the hours expended and the extent and character of the work performed,” and contends reasonable attorney fees should be awarded for work performed subsequent to the filing deadline for the attorney fee affidavit three days before a hearing.

Shall the award of reasonable attorney fees in Strong I be modified to an award of statutory minimum attorney fees?

FINDINGS OF FACT
A preponderance of the evidence in the record as a whole supports the following facts and factual conclusions:

1) The findings of fact and factual conclusions of Strong v. Fairbanks Memorial Hospital, AWCB Decision No. 12-0004 (January 6, 2012)(Strong I) are reaffirmed and incorporated into this decision.
2) On February 11, 2011, Employer controverted DAL’s invoices for rehabilitation services.  (Employer Controversion Notice, February 11, 2011).
3) At a May 10, 2011 prehearing, the parties agreed to set DAL’s February 8, 2011 claim for fees for hearing on September 15, 2011.  (Prehearing Conference Summary, May 10, 2011).

4) On September 14, 2011, DAL filed its affidavit of attorney fees for 9.9 hours of work at $275.00 per hour for attorney fees totaling $2,722.50.  (DAL Affidavit, September 14, 2011).
5) On September 15, 2011, Strong I was heard.  Rehabilitation specialist Tommie Hutto appeared and testified on behalf of DAL as an expert witness.  Mr. Hutto’s testimony included an examination of DAL’s invoices, usual and customary invoicing procedures for rehabilitation specialists, his past course of dealings with the adjuster, Ms. Friess.   DAL did not offer testimony regarding why its attorney fee affidavit was not filed at least three days prior to the hearing as required under 8 AAC 45.180.  Following the hearing, the record remained open to allow DAL an opportunity to file additional exhibits, and the record closed on December 1, 2011.  (Strong I, record).
6) Mr. Hutto’s testimony was relevant to DAL’s claim.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

7) On September 23, 2011, DAL filed a supplemental attorney fee affidavit for 13.1 additional attorney work hours at $275.00 per hour for a total of $3,602.50 in additional attorney fees; 1.3 hours of paralegal work at $80.00 per hour for a total of $104.00 in paralegal fees; and 2.0 hours of time for DAL’s expert, Tommie Hutto, to testify at hearing at $250.00 per hour for a total of $500.00 in expert witness costs.  The supplemental affidavit claimed a total of $6,929.00 in fees and costs, including the original fee affidavit.  (DAL’s supplemental affidavit, September 23, 2011).

8) DAL’s $500.00 in expert witness costs and $104.00 in paralegal costs were necessary and reasonable costs in the preparation and presentation of DAL’s claim for fees.  (Experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

9) On January 6, 2012, Strong I found Employer frivolously controverted DAL’s invoice, and ordered payment of $5,682.35 in rehabilitation specialist fees, penalty and interest.  In order to avoid manifest injustice, the decision also concluded waiver of procedure was appropriate to excuse DAL’s late attorney fee affidavit filing, and awarded $6,929.00 in reasonable attorney fees and costs.  (Strong I).

10) On January 13, 2012, Employer filed the instant petition for reconsideration.  (Petition for Reconsideration, January 13, 2012).

11) The parties were notified the decision would be reconsidered and at a February 13, 2012 prehearing, Employer’s January 13, 2012 petition for reconsideration was set for hearing on April 26, 2012.  (Prehearing Conference Summary, February 13, 2012).

PRINCIPLES OF LAW

AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the commission stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

8 AAC 45.180.  Costs and attorney's fees.

(a) This section does not apply to fees incurred in appellate proceedings. 

(b) A fee under AS 23.30.145(a) will only be awarded to an attorney licensed to practice law in this or another state.  An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition.  An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed.  If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

. . . 

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit.  Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. 

. . . 

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim.  The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim.  The following costs will, in the board's discretion, be awarded to an applicant: 

. . . 

(9) expert witness fees, if the board finds the expert's testimony to be relevant to the claim;

. . .  

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney's fee was awarded; 

. . . 

If an attorney fee affidavit is not filed three days in advance of the hearing as required by 8 AAC 45.180(d), and if employee does not demonstrate “good cause” to excuse the late filing, statutory minimum attorney fees will be awarded.  E.g. Walker v. World Paving & Asphalt, AWCB Decision No. 05-0075 (March 15, 2005); Nixa v. Mammoth of Alaska, AWCB Case No. 8416871 (June 27, 1994).

8 AAC 45.195.  Waiver of procedures.  A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law. 

ANALYSIS
Shall the award of reasonable attorney fees in Strong I be modified to an award of statutory minimum fees?

DAL contends a reasonable fee should be paid for work performed subsequent to the initial filing deadline.  Employer counters, 8 AAC 45.180 sets forth either an award of reasonable attorney fees or an award of statutory minimum fees, and Employer’s point is well taken.  The regulation does not provide for a hybrid of both reasonable fees and minimum fees.  This construction is reinforced by the explicit language of the regulation, which states “Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney’s right to recover a reasonable fee . . .”  8 AAC 45.180(d)(1).  The regulation does not provide for a partial waiver.

In order to avoid manifest injustice, Strong I excused DAL’s late filed attorney fee affidavit under 8 AAC 45.195 and awarded $6,929.00 in reasonable attorney fees.  However, the more appropriate standard to excuse a late filing exists at the attorney fee regulation.  
8 AAC 45.180 requires a showing of good cause in order to excuse a late-filed affidavit.  It is undisputed DAL did not offer any excuse or justification for its late filing either at the Strong I hearing, or at this hearing.  Additionally, as Employer served DAL with a formal controversion notice for the rehabilitation specialist’s fees, statutory minimum fees are available under AS 23.30.145(a).  Therefore, the attorney fee award shall be modified to an award of statutory minimum fees.  However, since DAL’s expert witness fees and paralegal costs were necessary and reasonable to the preparation and presentation of its claim, and since costs are awarded separate from fees under 8 AAC 45.180(f), DAL’s award shall include these costs.  

CONCLUSIONS OF LAW
1) The award of reasonable attorney fees in Strong I shall be modified to an award of statutory minimum fees and costs.

ORDER

Employer shall pay DAL statutory minimum attorney fees pursuant to AS 23.30.145(a) on DAL’s award of $5,682.35 in Strong I, plus costs in the amount of $604.00.
Dated at Fairbanks, Alaska this 14 day of June, 2012.




ALASKA WORKERS' COMPENSATION BOARD
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Robert Vollmer, Designated Chair

SARAH LEFEBVRE, MEMBER, CONCURRING IN PART, DISSENTING IN PART
I concur with the designated chair on the award of fees, but respectfully dissent from the designated chair and my board colleague on the award of costs.  Dissenting on the issue of awarding costs, I think it more appropriate board policy to enforce the attorney fee affidavit filing deadline in 8 AAC 45.180(d) by extending the filing deadline to include costs under 8 AAC 45.180(f).  By failing to submit his attorney fee affidavit timely, Claimant also hazarded his recovery of costs in this matter.  This was the risk Claimant took.  Furthermore, and as a practical matter, I do not think Claimant’s failure to recover costs in this case will necessarily result in the deprivation of compensation to either Claimant’s paralegal or Claimant’s expert witness.  Claimant’s attorney is required to pay his paralegal as a matter of this state’s wage and hour laws, and he will likely pay his expert witness as a matter of maintaining that business relationship.  Additionally, even though Claimant’s attorney bills his paralegal’s time at $80.00 per hour, he is likely paying his paralegal at a much lower rate.  Therefore, although I concur in the modification of the attorney fee award, I would have also denied an award of costs.
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Sarah Lefebvre, Member

JEFF BIZZARRO, MEMBER, CONCURRING IN PART, DISSENTING IN PART
I concur with the designated chair on the award of costs, but respectfully dissent from the designated chair and my board colleague on the award of fees.  Dissenting on the issue of modification of the fee award, I think it would be more appropriate to modify the award of reasonable attorney fees in Strong I to an award of statutory minimum fees for work performed up to the date of the filing deadline, but would not modify the award of actual fees for work performed subsequent to the filing deadline.  8 AAC 45.180 sets forth a two-step procedure:  1) the filing of an initial attorney fee affidavit three days before hearing; and 2) supplementing the affidavit “by testifying on the hours expended and the extent and character of the work performed after the affidavit was filed.”  8 AAC 45.180(d)(1).  A fairer and more reasonable construction of the regulation’s language would allow for an award of both statutory minimum fees for work performed up to the filing deadline, and reasonable fees for work performed subsequent to the filing deadline, in the case of a late-filed affidavit.  This construction would allow attorney fee awards to be more fully compensatory, as directed by the Alaska Supreme Court in Bignell.  For these reasons, I would have awarded statutory minimum fees for work performed up to the filing deadline and reasonable fees for work performed subsequent to the filing deadline.  It is under the same Bignell rational that I concur with the award of costs in the instant case.






__​​​​​​​​​​​​​​​​​​​________________________________






Jeff Bizzarro, Member

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of KATHERINE S. STRONG employee; DAL Enterpirses, LLC claimant / resondants; v. FAIRBANKS MEMORIAL HOSPITAL, employer; SENTRY INSURANCE MUTUAL CO, insurer / petitioners; Case No. 200919170; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 14th day of June, 2012.

Diahann Caulineau-Kraft, Clerk
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