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P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN R. WOZNIAK, 

                           Employee, 

                             Applicant

                           v. 
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	FINAL DECISION AND ORDER

AWCB Case No.  201012716
AWCB Decision No.  12-0102
Filed with AWCB Anchorage, Alaska

on June 14, 2012


John R. Wozniak’s (Employee) workers’ compensation claim (WCC) for benefits was heard in Anchorage, Alaska, on May 2, 2012.  Attorney Burt Mason represented Employee.   Assistant Attorney General Patricia A. Huna represented State of Alaska, Department of Corrections (Employer).   The record remained open to May 11, 2012, to allow the parties to submit an additional affidavit of attorney’s fees and opposition to same.   The record closed on May 11, 2012. 


ISSUES
Employee contends he is entitled to temporary total disability benefits (TTD) from April 2, 2011 (when benefits were controverted)  to December 1, 2011, permanent partial impairment benefits (PPI) in excess of 1% when rated, medical costs, mileage for medical treatment including surgery, interest, attorney’s fees and costs arising out of his work injury in 2010.  Employee asserts that when he injured his right knee in August 2010, in addition to a tear of the medial meniscus he also sustained a tear of his right anterior cruciate ligament (ACL) which was repaired surgically on May 18, 2011.  This surgery was paid for by his private health insurer and Employee asserts Employer should pay for this surgery.  Employee further contends, although he previously tore his ACL in 1999, the ACL tear in August 2010 was new and has not been successfully repaired.  Employee contends prior to the May 2011 surgery but subsequent to the work injury in August 2010, he had debilitating instability in the right knee.  Since the repair of the ACL in May 2011, he has had no substantial problems with his knee and has been able to return to work as a correctional officer, his work at the time of injury.  Therefore, he asserts the work injury was the substantial cause for the May 2011 surgery to repair the ACL tear and he is entitled to medical/transportation costs and time loss benefits associated with this surgery.  Employee further contends he may have additional permanent partial impairment (PPI) as a result of the May 2011 injury and, therefore, may be entitled to additional PPI above what Employer has already paid.  Employee also contends his attorney is entitled to be paid for seven hours of travel time necessary to attend the deposition of his treating physician.

Employer contends the work injury was not the substantial cause of the ACL tear based on the Employer’s Medical Evaluation (EME) by Douglas Bald, M.D.   Employer contends Employee’s pre-existing knee problems which included the repair of the ACL in 1999, subsequent onset of severe osteoarthritis, chondromalacia patellofemoral syndrome, and internal derangement of the knee, as seen by John Cates, D.O., in 2009, were the substantial cause for the knee surgery in 2011.  Employer contends Employee is not entitled to TTD and medical/transportation costs since the work injury was not the substantial cause for the need for surgery to repair the ACL tear in May 2011.  Employer further contends Employee is not entitled to any additional PPI because he has been paid of 1% and no doctor has opined he is entitled to any additional PPI.  Employer also contends Employee is not entitled to payment for seven hours of travel time for his attorney to attend the deposition of Employee’s treating physician.

1) Was Employee’s work injury in 2010 the substantial cause of his need for knee surgery in 2011?

2) Is Employee entitled to TTD and medical/transportation costs related to knee surgery in May 2011?

3) Is Employee entitled to any additional PPI?

4) Is Employee entitled to attorney’s fees and costs?


FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On August 31, 2010, while working for Employer as a correctional officer, Employee sustained an injury to his right knee when he was restraining a prisoner (Report of Occupation Injury or Illness (ROI), August 31, 2010).

2) Previously, in Michigan in 1999, Employee injured his right knee and underwent surgical repair of his ACL (hearing).

3) In 2009, while working at the Millennium Hotel in Anchorage, Employee slipped on a stairway.  He sought medical care from John C. Cates, D.O., who treated him with a cortisone injection in the right knee (hearing; Cates chart note, May 14, 2009).

4) In his May 14, 2009 chart note, Dr. Cates noted a history of knee pain for three years for which Employee took over the counter medications.  His examination showed no noticeable ligament laxity, some crepitation, some subluxation of the patella, and normal range of motion. The x-ray showed some minor spurring of the cruciate ligament.   Dr. Cates’ assessment was (1) internal derangement of the knee and previous ACL construction along with suspected posterior/anterior ligament disruption, (2) patellofemoral syndrome, and (3) history of atrial fibrillation.  He recommended aspiration of the knee to get fluid for crystal analysis and then provided Employee with an injection of Kenalog mixed with Marcaine/Lidocaine (Cates chart note, May 14, 2009).

5) On May 18, 2009, Employee had a CT Lower Extremity which showed moderate degenerative changes of the medial and lateral compartments (CT report, May 18, 2009).

6) On May 21, 2009, in follow-up, Dr. Cates noted osteoarthritis of both mediolateral compartments and the previous ACL repair.  He recommended Employee use antiinflammatories, stop smoking, and continue with exercises (Cates chart note, May 21, 2009).

7) On August 20, 2009, Employee saw Dr. Cates with complaints of right knee and left hip pain.  Examination showed no ligament laxity with some medial joint line tenderness and normal range of motion.  Dr. Cates’ assessment was arthritis.  He referred Employee for an orthopedic examination and gave Employee a prescription for Vicodin for pain (Krull chart note, August 20, 2009).

8) On September 2, 2010, Employee saw Dr. Krull after twisting his right knee at work two days earlier.  Dr. Krull ordered an MRI (Krull chart note, September 2, 2010).

9) On September 7, 2010, Employee had an MRI of the right knee which showed postsurgical change related to prior reconstruction of the ACL.  The graft was not well visualized suggesting graft tear. The posterior cruciate ligament was intact.  There was marked irregularity of the body and posterior horn of the medial meniscus, probably complex tear and probable complex tear of the posterior horn of the lateral meniscus (MRI report, September 7, 2010).

10) On September 7, 2010, Employee saw Dr. Krull for preoperative evaluation for symptomatic right knee medial/lateral meniscal tears.  Dr. Krull noted the MRI showed probable medical and lateral meniscal tears and chronic appearing ACL tear.   Dr. Krull ordered an arthroscopy of the knee with meniscectomy (medial and lateral).

11) On September 15, 2010, Employee underwent right knee arthroscopy with partial medial meniscectomy with Dr. Krull.  Dr. Krull noted chondromalacia grade III entire medial compartment, normal patellar tracking, intact lateral meniscus and posterior cruciate ligament, chronic-appearing anterior cruciate ligament tear, tear of the mid body and posterior horn of the medial meniscus, and prominent synovial hyperplasia anteromedial and retropatellar compartments (Krull Operative Note, September 15, 2010).

12) On September 16, 2010, Employee saw Dr. Krull who assessment, post surgery, was right knee injury with medial meniscus tear and chronic ACL tear (Krull chart note, September 16, 2010).

13) On September 21, 2010, Employee saw Dr. Krull and reported some improvement (Krull chart note, September 21, 2010).

14) On October 5, 2010, Employee saw Dr. Krull who found Employee’s range of motion to be near normal (Krull chart note, October 5, 2010).

15) On October 29, 2010, Dr. Krull noted Employee’s gait was antalgic but his range of motion was near normal (Krull chart note, October 29, 2010).

16) On November 16, 2010, Employee saw Dr. Krull in follow-up and he remained off work.  Dr. Krull noted Employee was not medically stable but did expect a permanent impairment (Krull chart note, November 16, 2010).

17) On December 14, 2010, Employee saw Dr. Krull in follow-up to surgery.  Dr. Krull’s assessment was right knee injury with medial meniscus tear and acute versus chronic ACL tear.  Dr. Krull noted “it remains uncertain whether the ACL tear is new, or possibly old.  Will try to rehab the knee and determine if there is any residual symptoms” (Krull chart note, December 14, 2010).

18) On January 11, 2011, Employee saw Dr. Krull whose assessment was ACL tear.  The ligamentous exam showed 10mm anterior translation with a soft endpoint.  Dr. Krull discussed the diagnosis and Employee would like to proceed with surgery (Krull chart note, January 11, 2011).

19) On April 1, 2011, Employee saw Dr. Bald for an EME.  Dr. Bald opined Employee sustained a tear of his medial meniscus, right knee, in the work injury on August 31, 2010, and the surgery to repair this tear was reasonable and necessary.   Dr. Bald also opined Employee’s pre-existing ACL tear, reconstruction surgery in October 1999, and subsequent moderately severe arthritis were the substantial cause of the ACL tear noted by Dr. Krull.  Surgery to repair the ACL tear was not necessitated by the 2010 work injury since the work injury was not the substantial cause.  Dr. Bald rated Employee with a 1% PPI rating for the work related meniscal tear (EME report, April 1, 2011).  

20) On April 11, 2011, Employer controverted further medical treatment, TTD and other benefits based on the EME report of Dr. Bald (Controversion Notice, April 11, 2011).

21) On April 12, 2011, Employer paid Employee $1,770.00 for the 1% PPI rating by Dr. Bald (Compensation Report, April 12, 2011).

22) On April 14, 2011, Employee saw Dr. Krull and reported the knee brace helped somewhat but his knee still feels unstable.  Employee was continued off work pending surgery and recovery (Krull chart note, April 14, 2011).

23) On May 17, 2011, Employee saw Dr. Krull for preoperative evaluation for right ACL reconstruction on May 18, 2011.  Employee’s primary complaint was instability.  Surgery was being undertaken since Employee had a persistence of symptoms and failure of nonoperative management following the meniscal repair (Krull chart note, May 17, 2011).

24) On May 18, 2011, Employee underwent right knee allograft anterior cruciate ligament reconstruction with tibialis tendon for repair of right anterior cruciate ligament tear (Operative report, May 18, 2011).

25) On May 26, 2011, Employee saw Dr. Krull in follow-up, and reported great improvement – his pain was decreasing and his function was improved (Krull chart note, May 26, 2011).

26) On June 21, 2011, Employee saw Dr. Krull and reported continuing improvement.  Employee was currently undergoing physical therapy and wearing a knee brace (Krull chart note, June 21, 2011).

27) On July 15, 2011, Employee saw Dr. Krull and reported occasional pain such as with biking.  His gait was normal.  Employee was to continue with physical therapy (Krull chart note, July 15, 2011).

28) On November 17, 2011, Dr. Krull released Employee to return to work as of December 1, 2011, without any restrictions.  Dr. Krull also opined Employee was medically stable as of December 1, 2011(Krull Return to Work form, November 17, 2011; Krull depo. at 22).

29) Dr. Krull, in deposition, opined the need for repair of the ACL in 2011 was the 2010 work injury.  Instability is the key in determining whether the tear seen on the MRI post injury was new or old.  In Employee’s case, the meniscal tear was repaired in September 2010 and Employee was started on aggressive physical therapy but Employee continued to have instability in the knee which he did not have prior to the work injury.  When he performed surgery on September 15, 2010, Dr. Krull found a tear of the old ligament graft which he treated conservatively.  However, Employee’s instability did not resolve so on January 11, 2011, he recommended Employee have surgery on the ACL tear.  Dr. Krull opined the ACL tear was caused by the work injury because Employee had been unable to regain stability and had no evidence of instability prior to the work injury.  The reports from Dr. Cates for May 14 and May 21, 2009, indicate no noticeable ligament laxity.  Dr. Krull repaired the ACL tear on May 18, 2011 and Employee has had no instability as a result of the surgery (Depo. at 8, 9, 11-12, 13, ex. 3, 15, 19, 24).

30) Employee has been able to return to work as a correctional officer without any problems following the surgery in May 2011 to repair the ACL tear (hearing).

31) Employee lives in Kenai and his treating doctor is located in Soldotna.  Employee’s counsel resides in Eagle River (hearing; deposition; experience, observations, judgment and inference drawn from same).

32) There are no experienced workers’ compensation attorneys living on the Kenai Peninsula (experience, observations, judgment, and inferences drawn from same).

33) Dr. Bald agreed the work injury contributed to the need for surgery although he did not consider the work injury to be the substantial cause.  He conceded Employee’s body had accommodated to Employee’s ACL insufficiency prior to the work injury and, therefore, had no instability before the work injury.  He added if Employee had not had the work injury he would have been able to continue working and would not have had instability.  He nonetheless thought the pre-existing arthritis was the substantial cause for the surgery to repair the ACL (hearing).

34) Employee seeks a total of $23,730.00 in attorney’s fees based on a total of 67.8 hours at $350.00 per hour and $1,345.64 in costs. 

PRINCIPLES OF LAW

AS 23.03.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board's “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533034 (Alaska 1987).

AS 23.30.010.  Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee's need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment. (Emphasis added).

AS 23.30.095. Medical Treatments, Services, and Examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change. 

AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; ....


“The text of AS 23.30.120 (a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original). Therefore, an injured worker is afforded a presumption all the benefits he seeks are compensable (id.). An employee is entitled to the presumption of compensability as to each evidentiary question.  Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991).  The presumption's application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991). First, the employee must establish a “preliminary link” between the disability or need for medical care and his employment. The evidence necessary to raise the presumption of compensability varies depending on the claim. In claims based on highly technical medical considerations, medical evidence is often necessary to make that connection. Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  In less complex cases, lay evidence may be sufficiently probative to establish causation.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).   The employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the disability and employment (Burgess Construction, 623 P.2d at 316) or between a work-related injury and the existence of disability (Wien Air Alaska v. Kramer, 807 P.2d 471, 473-74 (Alaska 1991)). “Before the presumption attaches, some preliminary link must be established between the disability and the employment....” Burgess Construction Co., 623 P.2d at 316.   The witnesses' credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413,417 (Alaska 2004).

Once the preliminary link is established, the employer has the burden to overcome the raised presumption by coming forward with substantial evidence to the contrary.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.   Miller, 577 P.2d at 1046.   “It has always been possible to rebut the presumption of compensability by presenting a qualified expert who testifies that, in his or her opinion, the claimant's work was probably not a substantial cause of the disability.”  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994), citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992). The employer's evidence is viewed in isolation, without regard to any evidence presented by the employee. Id. at 1055. Therefore, credibility questions and the weight to give the employer's evidence is deferred until after it is decided if the employer has produced a sufficient quantum of evidence to rebut the presumption the employee's injury entitles him to compensation benefits.  Norcon, 880 P.2d at 1054.   Prior to November 7, 2005, to prove a claim for benefits under the Act, an employee needed only to show the work injury was “a substantial factor” in the disability or need for medical treatment. In 2005, the legislature amended the statutory language to require an employee prove the work injury was “the substantial cause” of the disability or need for treatment.    It is a fundamental principle in workers' compensation law that the employer must take the employee “as he finds him.”    Fox v. Alascon, Inc., 718 P.2d 977, 982 (Alaska 1986), citing S.L.W. v. Alaska Workmen’s Compensation Board, 490 P.2d 42, 44 (Alaska 1971); Wilson v. Erickson, 477 P.2d 998, 1000 (Alaska 1970).   A pre-existing condition does not disqualify a claim if the employment aggravates, accelerates or combines with the preexisting condition to produce the disability for which compensation is sought.”  DeYonge v. NANA/Marriott, 1 P.3d 90, 96 (Alaska 2000); Peek v. SKW/Clinton, 855 P.2d 414, 416 (Alaska 1993).

In Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150 (March 25, 2011) the commission stated, for an injury occurring after November 7, 2005, an employer may rebut the presumption with substantial evidence “the death or disability or the need for medical treatment did not arise out of and in the course of employment.”  Id. at 6. The commission continued, for post November 7, 2005, injuries, “the board must evaluate the relative contribution of different causes of the disability ... or need for medical treatment” and if the employer “can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing [the disability or need for medical treatment], etc., the presumption is rebutted.” Id. at 7.   “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc. Should the employee meet this burden, compensation or benefits are payable.”  Id.  See also, Stonebridge Hospitality Associates, LLC v. Settje, AWCAC Decision No. 153 (June 14, 2011). The commission further stated an employer need only demonstrate work is not the substantial cause and does not need to rule out employment as the substantial cause for injuries occurring after November 7, 2005. Id.

The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief in the fact finders' minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

AS 23.30.122. Credibility of witnesses. The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions. The findings of the board are subject to the same standard of review as a jury's finding in a civil action.

AS 23.30.145. Attorney Fees.   (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries. 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, in order to ensure adequate representation. In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees' attorneys in workers compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973). The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Childs v. Copper Valley Elec. Ass’n, 860 P.2d 1184, 1190 (Alaska 1993),  the Alaska Supreme Court held “attorney’s fees in workers' compensation cases should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them.” Nonetheless, when Employee does not prevail on all issues, attorney’s fees should be based on the issues on which Employee prevailed.

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers' compensation cases. A controversion (actual or in fact) is required for the board to award fees under AS 23.30.145 (a). “In order for an employer to be liable for attorney’s fees under AS 23.30.145(a), it must take some action in opposition to the employee's claim after the claim is filed.”  Id. at 152. Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee's claims.   Id. In this latter scenario, reasonable fees may be awarded. Id. at 152-153.

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee. A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.” Id.

Subsection 145(a) authorizes attorney’s fees as a percentage of the amount of benefits awarded to an employee when an employer controverts a claim. An award under AS 23.30.145(a) may include continuing fees on future benefits. By contrast, AS 23.30.145(b) requires an employer to pay reasonable attorney’s fees when the employer delays or “otherwise resists” payment of compensation and the employee's attorney successfully prosecutes his claim.  Harnish Group, 160 P.3d at 150..

In Hanson v. Municipality of Anchorage, AWCB Decision No. 10-0175 (October 29, 2010), the effect of Harnish on a request for attorney’s fees under AS 23.30.145 (b) was discussed. Hanson stated:

AS 23.30.145(b) applies when an employer ‘fails to file timely notice of controversy,’ ‘controversy’ not being a term of art in the Act or the case law, but Harnish fails to discuss whether §145(b) applies if an employer files a timely notice of controversion after an employee filed a ‘claim.’ It also applies if an employer ‘fails to pay’ medical or other benefits within 15 days of the date they become due, and applies if the employer ‘otherwise resists' paying compensation. Harnish, because of its facts, does not stand for the idea an injured worker may not seek and obtain fees under AS 23.30.145(b) in a case in which the employer timely controverted a workers' compensation ‘claim’ and the employee's attorney successfully prosecuted the claim. 
AS 23.30.185. Compensation for Temporary Total Disability.  In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.
AS 23.30.190. Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

 (b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

8 AAC 45.142.  Interest.  (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 
(b) The employer shall pay the interest 

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

8 AAC 45.180.  Costs and attorney's fees.  (a) This section does not apply to fees incurred in appellate proceedings. 

(b) A fee under AS 23.30.145 (a) will only be awarded to an attorney licensed to practice law in this or another state. An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition. An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145(a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. 

(c) Except as otherwise provided in this subsection, an attorney fee may not be collected from an applicant without board approval. A request for approval of a fee to be paid by an applicant must be supported by an affidavit showing the extent and character of the legal services performed. Board approval of an attorney fee is not required if the fee 

(1) is to be paid directly to an attorney under the applicant's union-prepaid legal trust or applicant's insurance plan; or 

(2) is a one-time-only charge to that particular applicant by the attorney, the attorney performed legal services without entering an appearance, and the fee does not exceed $300. 

(d) The board will award a fee under AS 23.30.145(b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145(a), if AS 23.30.145(a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145(b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. 

(e) Fee contracts are not enforceable unless approved by the board. The board will not approve attorney's fees in advance in excess of the statutory minimum under AS 23.30.145. 

(f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant: 

(1) costs incurred in making a witness available for cross-examination; 

(2) court reporter fees and costs of obtaining deposition transcripts; 

(3) costs of obtaining medical reports; 

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition; 

(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection; 

(6) costs for telephonic participation in a hearing; 

(7) costs incurred in securing the services and testimony, if necessary, of vocational rehabilitation experts; 

(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing; 

(9) expert witness fees, if the board finds the expert's testimony to be relevant to the claim; 

(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; 

(11) the costs of a licensed investigator, if the board finds the investigator's services to be relevant and necessary; 

(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary; 

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant's attendance is necessary; 

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney's fee was awarded; 

(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; 

(16) government sales taxes on legal services; 

(17) other costs as determined by the board. 

(g) Costs incurred in attending depositions not necessitated by a Smallwood objection may be awarded only where the board finds that attendance at the deposition was reasonable. 

ANALYSIS

1) Is Employee’s August 2010 work injury the substantial cause for the repair of his torn ACL in May 2011?
Under the Alaska Workers’ Compensation Act, an employee is entitled to the presumption his claim is compensable if he is able to establish a preliminary link between his employment and his claim for medical benefits.   The quantum of evidence necessary to establish the link is minimal and an employee’s testimony his work is the cause of his need for medical treatment is frequently sufficient.   Here, Employee asserts his knee was stable prior to the work injury but his knee demonstrated instability following the work injury.   Moreover, Employee’s position is supported by the opinion of his treating doctor.  Dr. Krull, in medical reports and in his deposition, opined the need for the ACL repair in May 2011 was directly linked to and caused by Employee’s 2010 work injury precisely because Employee had no instability in the knee prior to the 2010 work injury.    Employee’s testimony accompanied by his doctor’s opinion is more than sufficient to establish the link between work and the need for medical treatment and thus establish the presumption Employee’s work is the substantial cause for his knee surgery in May 2011.

Once the presumption is established Employer may rebut the presumption with substantial evidence work is not the substantial cause for Employee’s knee surgery in May 2011.  An employer may present evidence by way of a doctor’s opinion the work is not the substantial cause for the medical treatment.   Here, Employer presented the EME report of Dr. Bald who opined the substantial cause of the need for the ACL repair in May 2011 was not the work injury but rather Employee’s injury in 1999 and the subsequent onset of severe osteoarthritis.  Dr. Bald’s opinion is not weighed for credibility at this stage and his opinion ruling out work as the substantial cause is substantial evidence rebutting the presumption of compensability.

Once Employer is able to rebut the presumption of compensability with substantial evidence work is not the substantial cause in the need for medical treatment, i.e. the ACL repair in May 2011, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.  

Dr. Krull, who performed both the meniscus repair immediately following the August 2010 work injury and the ACL repair in May 2011, is in the best position to weigh the contribution of the work injury and the pre-existing osteoarthritic condition.  Dr. Krull in his early reports was ambivalent as to whether the ACL tear documented on the MRI was new or chronic but hoped conservative care following the meniscectomy in September 2010 would take care of the problem.  Dr. Krull noted Employee demonstrated no instability of the knee when seen by Dr. Cates in 2009 and did demonstrate instability of the knee when he saw Employee on September 2, 2010, just days after the work injury.  Dr. Krull opined instability is the key component to determining whether the tear was new (acute) or degenerative.  Dr. Krull further noted conservative care did not take care of Employee’s instability and so surgery in May 2011 was undertaken.  Since the surgery in May 2011, Employee no longer demonstrates any instability of the knee and has in fact returned to his job at the time of injury without further problems.  

Dr. Bald at hearing opined, while he did not consider the work injury to be the substantial cause in the need for the ACL repair, Employee would not have required the ACL repair in May 2011 but for the work injury.   He noted Employee had been able to work until the August 2010 injury even with the pre-existing osteoarthritis and ACL insufficiency.  However, he noted Employee had no instability prior to the work injury and the work injury produced the need for the ACL repair.  Employee was no longer able to accommodate the pre-existing insufficiency in the knee after the August 2010 work injury.  

Taken together, Dr. Krull’s and Dr. Bald’s opinions constitute the preponderance of the evidence the August 2010 work injury was the substantial cause for the need for medical treatment, including right ACL repair, in May 2011.  Therefore, the May 2011 surgery to repair Employee’s right ACL is compensable and Employer will be responsible for the cost of this surgery, with interest.  Transportation (mileage) associated with this medical treatment is also compensable.
2) Is Employee entitled to TTD from April 2, 2011 to December 1, 2011?
Since the May 2011right knee surgery is compensable, it follows the time loss sustained by Employee from April 2, 2011 (date benefits were controverted) to December 1, 2011, is also compensable.  In January 2011 Dr. Krull recommended and scheduled surgery to repair the ACL.  Following the EME by Dr. Bald on April 1, 2011, Employer controverted all benefits as being unrelated to the work injury.    Surgery was subsequently performed by Dr. Krull in May 2011 and Employee reached medical stability and was released to return to his usual and customary work on December 1, 2011.  Therefore, Employee is entitled to TTD from April 2, 2011 to December 1, 2011 along with interest at the statutory rate. 

3) Is Employee entitled to any additional PPI?
Employee seeks additional PPI.  Employer paid Employee PPI of $1,770.00 for the 1% rating by Dr. Bald.  Dr. Krull has not provided Employee with a PPI rating nor indicated whether Employee would have any additional PPI.  Therefore, no additional PPI is owed to Employee at this time.  Should Employee be rated in the future for additional PPI, jurisdiction is reserved to resolve any disputes at that time.  
4) Is Employee entitled to attorney’s fees and costs?
Employee seeks $23,730.00 in attorney’s fees based on 67.8 hours of work at $350.00 per hour and $1,345.64 in costs.   Since Employee prevailed on the major issues in dispute – medical benefits for the ACL surgery and time loss associated with the ACL surgery, Employee is entitled to an award of attorney’s fees and costs.  Employee’s attorney is an experienced workers’ compensation attorney and so an award based on his rate of $350.00 per hour is appropriate.  Employer did not object to the hourly rate.  

Employer did object to seven hours of time spent by Employee’s attorney for travel to and from Kenai.  It is not unreasonable for Employee’s attorney to travel to the Kenai/Soldotna area to attend the treating surgeon’s deposition and meet with his client.  Employee’s counsel resides in Eagle River, Alaska.  Claimant resides in Kenai, and Dr. Krull practices in Soldotna, Alaska.   Seven hours is not an unreasonable amount of time for Employee’s attorney to have expended in these activities.  The time will be allowed.  Employee is awarded attorney’s fees in the amount of $23,730.00 and costs in the amount of $1,345.64. 

CONCLUSIONS OF LAW

1) Employee’s work injury in 2010 was the substantial cause for his need for knee surgery in May 2011.

2) Employee is entitled to TTD and medical/transportation costs related to the May 2011knee surgery.

3) Employee is not entitled to any additional PPI at this time.  Jurisdiction is reserved should Employee be evaluated in the future and there is a dispute.

4) Employee is entitled to attorney’s fees and costs.


ORDER
1) Employee is awarded costs, including medical and transportation and interest, for the knee surgery on May 18, 2011.

2) Employee is awarded TTD from April 2, 2011 to December 1, 2011, plus interest.

3) Employee is not awarded any additional PPI at this time.  Jurisdiction is reserved.

4) Employee is awarded attorneys fees in the amount of $23,730.00 and costs in the amount of $1,345.64.

Dated at Anchorage, Alaska on June 14th , 2012.
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APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JOHN R. WOZNIAK employee / applicant; v. STATE OF ALASKA, Self- Insured employer / defendants; Case No. 201012716; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 14th day of June, 2012.
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