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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SHERRI SCHLEITER, 

                                             Employee, 

                                                Applicant,

                                                   v. 

SAM’S CLUB,

                                             Employer,

                                                    and 

NEW HAMPSHIRE INSURANCE CO.,

                                             Insurer,

                                                  Defendants.                       
	)
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 201016488M
AWCB Decision No.  12-0109
Filed with AWCB Fairbanks, Alaska 

on June 25th, 2012


Numerous preliminary and discovery issues related to Sherri Schleiter’s (Employee) March 9, 2011 workers’ compensation claim were heard on May 24, 2012, in Fairbanks, Alaska.  Employee appeared in person, testified and represented herself.  Attorney Vicki Paddock represented Employer Sam’s Club and its insurer New Hampshire Insurance Co. (Employer).  The record closed at the hearing’s conclusion on May 24, 2012.

ISSUES

1) Shall Employer be ordered to provide additional discovery, as requested in Employee’s April 20, 2012 Petition to Compel?

Employee contends she is entitled to additional discovery, which Employer has not provided her, including the medical credentials of Employer’s Accommodations Center personnel and numerous emails.  Employee further contends she has not received a complete copy of her personnel file.  Employer contends it has responded fully to Employee’s discovery requests as ordered.    

2) Shall Employer’s attorney be disqualified due to conflict of interest?

Employee contends Employer’s counsel and her law firm should be disqualified from representing Employer in this case because her law firm represented a different employer in Employee’s prior workers’ compensation case, and “that’s a conflict of interest … because they made money off that case.”  Employer contends no conflict of interest exists, and even if it did, any conflict of interest would affect Employer’s client, not Employee.  

3) Is the board required to make Employee’s requested accommodations for her mental health disabilities?

Employee contends she is entitled to numerous accommodations from the board for her mental health disabilities.  Employer contends these accommodations are unreasonable and unnecessary.  Specifically, Employee requests: 

a. Prehearing conferences not proceed in Employee’s absence if she provides notice to the Board in advance of her unavailability.

b. Employee shall be entitled to have all communication with the board and Employer regarding her case in writing and not be expected to use the telephone.

c. The board shall accommodate Employee’s scheduling demands when scheduling hearings and prehearing conferences.

d. Prehearing conference summaries should not use acronyms and “legalese.”

e. Prehearing conferences should be limited to “one issue per side.”

f.    The board should provide the parties with an itemized agenda of prehearing conferences in advance.

4) Has Employee complied with the discovery orders in Schleiter I?

Employee contends she should not have to sign broad medical releases and employment records releases and that this issue was not adequately addressed in Schleiter I.  Employer contends this issue was fully decided in Schleiter I, and Employee has refused to comply with the orders in that decision.

5) Shall Employee’s three workers’ compensation cases (case numbers 201016488, 201115605, and 201202363) be consolidated?

Employee contends consolidation of her three workers’ compensation cases against Sam’s Club would be unfair and the cases are “not at all the same.”  Employer contends the cases share identical parties and issues, and consolidation would promote efficiency.

6) Shall Employee be ordered to provide additional documents and testimony, as requested in Employer’s April 10, 2010 letter to the board?

Employer contends Employee indicated at her recent deposition she has records supporting her claim but declined to answer when asked what those records were.  Employer contends Employee also refused to answer questions at her deposition about her 2004 workers’ compensation case, which she settled in 2007.  Employee contends aside from a March 15, 2011 letter from Dr. Mefley, she is not aware of any documents concerning the present case she hasn’t provided to Employer.  Employee further contends she should not be required to discuss her past case, as doing so causes her to “relive it.”

FINDINGS OF FACT

1) The findings of fact set forth in Schleiter v. Sam’s Club, Alaska Workers’ Compensation Board Decision No. 11-0172 (December 7, 2011) (Schleiter I) are fully incorporated herein by reference.  

2) On November 14, 2010, Employee suffered a heart attack while working for Employer. (Report of Occupational Injury or Illness, December 20, 2010).

3) On November 22, 2010, Employer filed a controversion notice denying all benefits based on lack of medical evidence linking Employee’s heart attack to her work with Employer.  (Controversion Notice, November 17, 2010).

4) On March 9, 2011, Employee filed a workers’ compensation claim seeking permanent partial impairment benefits, “lifetime and current” medical benefits, and a compensation rate adjustment.  Employee listed “heart attack, continued excessive stress” as the nature of illness.  (Employee’s workers’ compensation claim, March 9, 2011).

5) On April 29, 2011 Employee submitted a set of discovery requests to Employer, which included:

1. A copy of the general credentials and medical credentials of all members of the Sam’s Club Accommodation Center that have been involved with my case.  Also include the hire date and if terminated, the termination date of these employees.

…

(Employee’s Discovery Requests to Employer, April 29, 2011).

6) On June 22, 2011, Employer filed a controversion notice denying all benefits retroactive to April 21, 2011, based on Employee’s failure to sign and return releases.  (Controversion Notice, June 20, 2011).

7) On October 4, 2011, Employee filed a Report of Occupational Injury or Illness, alleging she had experienced “heart/chest pains” on October 2, 2011.  Describing the nature of the incident, Employee reported, “Excessive order sent to photo Oct. 1, 2011, exhausted chest pain Saturday. Told Cos about exhaustion Sunday 1 person on register, asked to have less orders or go home sick, denied by supervisor to have less orders, asked to stay longer.  Started crying chest pain worsened, Sat. Started – 3 nitro – called ambulance, intensive care 29-30 hours.”  (Report of Occupational Illness or Injury October 4, 2011).

8) On December 7, 2011, Schleiter I issued, ruling on various discovery issues:

ORDER

…

2. Employer shall prepare new information releases for Employee’s signature, specifying release of information related to Employee’s treatment for anxiety and/or depression from 2002 forward.

3. Employee is ordered to sign and return the medical releases within 14 days of receiving them from Employer.  Failure to do so may result in sanctions, up to and including dismissal of Employee’s claim.

4. Employer shall prepare a new employment records release for Employee’s signature, specifying release of information related to Employee’s employment from 2008 forward.  This release will not request medical information from Employee’s employers.  Additionally, as Employer agreed at hearing, any cover letter accompanying the release will not indicate Employee has filed a workers’ compensation claim.

5. Employee is ordered to sign and return the employment records release within 14 days of receiving it from Employer.  Failure to do so may result in sanctions, up to and including dismissal of Employee’s claim.

6. Employer shall respond to discovery request number 1 as listed in Employee’s April 29, 2011 discovery requests within 30 days of issuance of this Decision and Order….

(Schleiter I).

9) On January 27, 2012, Employee filed a Petition for Review of Schleiter I with the Alaska Workers Compensation Appeals Commission.  (Employee’s Petition for Review, January 27, 2012).

10) On February 23, 2012, Employee filed a third claim, alleging she suffered a new injury on February 19, 2012.  Employee listed the part of body injured as “heart, possible stroke.”  She stated on the claim form she did not see a doctor and the reason for filing a claim was “heart stress caused by Employer’s hostile and humiliating behaviors.  Claiming lifetime medical benefits for re-occurring hostile and unsafe behaviors.”  (Employee’s workers’ compensation claim, dated February 20, 2012).
11) On March 7, 2012, the Alaska Workers Compensation Appeals Commission denied Employee’s Petition for Review.  (Alaska Workers’ Compensation Appeals Commission Denial, March 7, 2012).

12) On April 28, 2012, Employee filed a petition for review of the Alaska Workers Compensation Appeals Commission’s denial of her petition for review to the Alaska Supreme Court.  (Record).

13) On April 20, 2012, the parties attended a prehearing conference and agreed to set a hearing on all pending discovery issues for May 10, 2012.  Employee orally petitioned the board to compel  additional discovery from Employer.  Issues for the May 10, 2012 hearing were listed as follows:

Employee’s Issues:
1)  Employee’s Petition to Compel Discovery.  Employee contends she is entitled to additional discovery, which Employer has not provided her, including the medical credentials of Employer’s Accommodations Center personnel and numerous emails.  Employee also contends she requested information about specifically named employees, and Employer’s production contains information about other employees, not the employees she requested.  In other words, Employee contends Employer either produced information on the wrong employees, or made mistakes in naming the employee’s (sic) in its production.  

2) Employee’s Petition to Disqualify Employer’s Counsel because of Conflicts of Interest. Employee contends Employer’s counsel should be disqualified from representing Employer in some or all of her three of her (sic) claims/reports of injury.  Employee has numerous theories upon which she alleges conflicts of interest exist.  

3) Conducting Prehearings and Hearings.  Both parties have issues with respect to the conduct and scheduling of prehearings.  Employee’s positions are set forth in her letters of February 20, 2012 and March 23, 2012.  Employer has summarized Employee’s objections in its April 10, 2012 letter at No. 3.  The parties agree these issues may also include a review of any determinations made by Designee in the April 6, 2012 prehearing conference summary.  Employee contends:

A) Prehearings should not proceed when Employee does not appear, or should not proceed if Employee notifies the Board in advance she will not be in attendance; 

B) Employee should not be expected to use the telephone because it makes her feel uncomfortable, and all communications be in writing, including scheduling communications with Board staff;

C) Prehearings should not be held until after 3:30 p.m. to accommodate her work schedule;

D) (This issue is related to “C,” above.  Designee is adding this issue pursuant to 8 AAC 45.065.  See below with respect to ex parte discussion that occurred between the Designee and Employee following the conference.)  Employee’s position now appears to be additional prehearings and hearings should not be scheduled unless Employee has paid leave available to her so that she can be paid for her attendance, or unless they are scheduled after 6:00 p.m. 

E) Prehearing Summaries should not include acronyms and “legalese”;

F) Prehearings should be limited to a single issue per prehearing;

G) Employee should be provided with an itemized agenda in advance of prehearings;  and

H) The Board should advise her of what specific “accommodations” it will make for her disabilities.  

4) Explanation for the Appeals Commission’s order denying Employee’s Petition for Review (Employee’s March 23, 2012 letter).  Employee contends the Board and/or the Commission are discriminating against her on the basis of her mental health disabilities because neither the Board nor the Commission have provided her with the “legal reasoning” for the Commission’s March 7, 2012 order.

Employer’s Issues:

1)  Employer’s Issue No. 1 in its April 10, 2012 Letter Regarding Releases.  Employer contends Employee has still not provided releases following the Board’s orders.  Employee contends she is appealing the release issue to the Alaska Supreme Court and the Board does not have subject matter jurisdiction to compel her to sign releases.

2) Employer’s January 4, 2012 and March 6, 2012 Petitions to Consolidate.

3) Employer’s Issue No. 8 in its April 10, 2012 Letter Regarding Employee’s Deposition Testimony.  Employer seeks an order compelling the production of additional documents and testimony.
(Prehearing conference summary, April 20, 2012).

5) Between the April 20, 2012 and May 7, 2012 prehearing conferences, Employee filed seven separate petitions.  (Record).

6) On May 7, 2012, the parties attended a prehearing conference to reschedule the May 10, 2012 hearing, at Employee’s request.  The parties agreed:

The issues for the May 24, 2012 hearing remain those set forth in the April 20, 2012 prehearing conference summary:

…

In addition to the above issues, Ms. Schleiter requested the board hear her requests for disability accommodations to the board at the May 24, 2012 hearing.  That issue will also be heard May 24, 2012.  

(Prehearing Conference Summary, May 7, 2012).

7) On May 21, 2012, Employee submitted a hearing brief outlining her various arguments.  It read in part:

I would also like to express my concerns regarding some issues of honesty and integrity that have occurred through the Fairbanks Workers Compensation Board.  It is clear that the Decision # 11-0172 was clearly written wrong, listing numerous legal arguments under the wrong sections. It appears that some of the concerns were likely formatting issues that could easily have been corrected.  If the Workers Compensation is unwilling to correct obvious mistakes, it makes me question what other mistakes have been made, that the Board may be “hiding” from me and not correcting.  I would not have the legal expertise to find these mistakes and may be acting on some very bad advice.  I find it very disturbing that I have had to go to the Supreme Court of Alaska to ask that the Board re-write this decision so it can be comprehensible. One piece of very bad advice given by the Designee was to find a friend to help me through this process.  This is extremely bad advice.  Had I followed through with this advice, that person would be subject to being required to be a witness by the Employer.  This would have broken down the friendship I had with this person, and could be detrimental to me. I am also concerned that a basic disability accommodation request of having an agenda for meetings has not yet been approved.  This is a basic request and it should not even have to be asked as a disability request.  It is common professional practice in the United States of America to have agendas written in advance for meetings of all sort.  In fact, after our first meeting, the Designee had announced that he planned to have an agenda for the next meeting and other meetings, but he never followed through on his declaration. I feel like I am being confronted by the “Good old Boys Club” in that the Board and Mr. Bredesen are siding together against me rather than acting in a reasonable, fair manner.

(Employee’s Hearing Brief, May 21, 2012).

8) At the May 24, 2012 hearing, Employee conceded “Employee’s Issue #4” as listed on the April 20, 2012 prehearing conference summary was moot and need not be decided.  (Employee).

9) As of the date of the hearing, Employee had not signed and returned releases as ordered in Schleiter I.  (Record).

10) When asked by the chair to identify what she is seeking from the workers’ compensation board, Employee stated “I want to be able to feel safe to go to my job.”  She stated until her “disability appeal” (her disability accommodation request to Sam’s Club) is approved, she will not “be safe” and “we’ll end up with workers’ comp. case number four.”  She further stated: 

I am being treated badly [by Sam’s Club] and I am fighting that treatment in any way I can.  They won’t listen to me through EEOC, they won’t approve my accommodation, and I want every moment for them to understand how badly they’re treating me and this is the only process where I can – they’re not communicating with me anymore.  This is the only place I can communicate with Sam’s Club about how they’re treating me.  And I know that might not be your goal.  And you might not be able to do anything about it, but until I feel safe going to my job, I’m going to cite everything that I can…. I want them to understand what they’ve done to me. And they are not, and I have no other way of fighting it.

(Employee).

11) Employee stated she also wants “[Sam’s Club] appropriately to teach managers how to manage things in that department [the photo processing department].”  (Employee).

12) When asked by the chair to explain the purpose of the workers’ compensation board, Employee stated it was “to help improve workplace life for people.  To create a better workplace.”  (Employee).

13) When asked by the chair to explain her reasoning for filing her various claims and petitions with the board, Employee stated “it is providing me the role to communicate with Sam’s Club.”  (Employee).

14) On May 25, 2012, Employee filed a post-hearing brief which read in part:

I would like to comment about my statement about a primary goal being to have my disability accommodation approved through Sam’s Club and comments about getting financial compensation.  Until this accommodation is approved, I will continue to undergo extreme stress and the likely hood of additional claims escalates.  I might not live through another episode, so financial compensation would be irrelevant.  I feel like I am walking through a mine field just waiting to be blown up.  The first step is for Sam’s Club to recognize is that things are not going to get better until this request is approved.  The stress will continue and with each episode, my heart grows weaker and could result in my death. Let me provide you with a physical analogy that you might better understand.  Imagine that you have just been in a car wreck.  You are stuck in the car with glass embedded in your face, you have broken bones, are bleeding and you hear the emergency personnel saying they are concerned about internal bleeding.  While stuck in the car, it is unlikely that you are thinking much about a check you might receive from the insurance company to fix your car and cover your hospital bills.  Those thoughts come after you have been removed from the car, been to the hospital and go home.  What you need to understand is that until my disability accommodation is approved I am still stuck in the car waiting for the rescue workers to get me out and take me to a safe place so that I can recover.  The stress that I am experiencing is similar to the person in the car with glass in their face, broken bones and internal bleeding.  It is not reasonable that you could expect my primary goal with the Workers Compensation Field would be to get a financial compensation.  First, I need to be safe and have a chance to recover.
(Employee’s “Comments Regarding Hearing May 24, 2012,” May 25, 2012)(emphasis added)).

15) On June 13, 2012, the Alaska Supreme Court denied Employee’s Petition for Review.  (Schleiter v. Sam’s Club, Supreme Court No. S-14720 (June 13, 2012)).

16) The panel is concerned about Employee’s mental and emotional ability to understand and exercise the powers granted to her and perform the duties required of her under the Alaska Workers’ Compensation Act in respect to her claims.  (Judgment, observations).

PRINCIPLES OF LAW
AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.  The . . . the board . . . may . . . subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.107. Release of Information.  (a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee’s injury. The request must include notice of the employee’s right to file a petition for a protective order with the division and must be served by certified mail to the employee’s address on the notice of injury or by hand delivery to the employee. This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee’s injury. . . .

Employers have a right to thoroughly investigate workers’ compensation claims to verify information provided, properly administer claims, and effectively litigate disputed claims.  Cooper v. Boatel, Inc., AWCB Decision No. 87‑0108 (May 4, 1987).  Evidence is “relative” to the claim where the information sought is reasonably calculated to lead to facts having any tendency to make an issue in a case more or less likely.  Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999).  Granus held medical releases covering a period of two years prior to the work injury were sufficiently likely to lead to admissible evidence and were reasonable in most cases.  

The main question in determining if we have the power to compel the signing of a particular release is whether the information being sought is reasonably calculated to lead to the discovery of facts “relevant” to employee’s injury or a question in dispute.  The burden of demonstrating the relevancy of sought information rests with the proponent of the release.  Wariner v. Chugach Services, Inc., AWCB Decision No. 10-0075 (April 29, 2010).

Based on the policy favoring liberal discovery, “calculated” to “lead to admissible evidence” means more than a mere possibility, but not necessarily a probability, the information sought by the release will lead to admissible evidence.  For a discovery request to be “reasonably calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought and evidence relevant to a material issue in the case.  In the Matter of Mendel, 897 P.2d 68, 93 (Alaska 1995).  To be “reasonably calculated” to lead to admissible evidence, both the scope of information within the release terms and the time periods it covers must be reasonable.   

AS 23.30.108(c).  Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance. . . .
. . . 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. . . .

If a party demonstrates informal means of developing medical evidence have failed, the board “will consider the relevance of the requested information and the method of discovery to be authorized.”  Brinkley v. Kiewit‑Groves, AWCB Decision No. 86‑0179 at 5 (July 22, 1986).  If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant the board broad discretionary authority to make orders that will assure parties obtain the relevant evidence necessary to litigate or resolve their claims.  See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).  In extreme cases, the board has authority to dismiss claims if an employee willfully obstructs discovery.  Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997). 

AS 23.30.135.  Procedure before the board.   (a)  In making an investigation  or inquiry  or conducting a  hearing  the  board  is not bound  by common  law or statutory  rules of evidence  or by  technical or formal rules  of procedure,  except as  provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

The board has broad statutory authority in conducting hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).  Bowles v. Inlet Towers Suites, AWCB Decision No. 08-0051 (March 20, 2008) in an appeal from a designee’s prehearing decision held:

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s [sic] to control discovery and resolve discovery disputes.  Under 
AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee (footnote omitted).  Although the first sentence of that subsection specifically refers to ‘releases’ and ‘written documents,’ the subsection repeatedly uses the broader term ‘discovery dispute’ as the subject matter of the prehearing conference.  We interpret AS 23.30.108 to apply to the general subject of discovery (footnote omitted).
Bowles at 12.

AS  23.30.395.  Definitions.  In this chapter,

. . .

“disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;   

42 U.S.C. § 12102(2) [Americans with Disabilities Act]

(b) Statutory Definition -- With respect to an individual, the term “disability” means

(A) a physical or mental impairment that substantially limits one or more of the major life activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment.

In its publication Common Questions About Title II of the Americans with Disabilities Act (ADA), the U.S. Department of Justice clarifies Title II of the ADA requires a public entity make its programs accessible to people with disabilities if requested accommodations would not result in a fundamental alteration in the nature of its programs or activities or in undue financial and administrative burdens.  (Common Questions About Title II of the Americans with Disabilities Act (ADA), U.S. Dept. of Justice, available at: http://www.ada.gov/pubs/t2qa.txt (last accessed June 21, 2012)).

Teel v. J.E. Thornton General Contracting, et. al, AWCB Decision No. 09-0091 (May 12, 2009) provided a comprehensive explanation of the workers’ compensation system in general and the policies governing the discovery process under the Act.  This explanation is repeated here verbatim for the parties’ benefit in this case:

The purpose of the Alaska Worker’s Compensation Act (Act) is to provide injured workers with a simple and speedy remedy to compensate them for work related injuries.  Misunderstandings about rights and obligations can slow the process down considerably.  Assuming an employee has ‘slight’ or ‘minimal’ evidence to support his claims, he is presumed to be entitled to benefits under the Act.

Employers have a statutory duty to adjust workers’ compensation claims promptly, fairly and equitably.  Employers must begin paying benefits within 14 days after receiving knowledge of an employee’s injury, and continue paying all benefits claimed, unless or until it ‘controverts,’ i.e., denies liability.  The Act gives employers a direct financial interest in making timely benefit payments.  Employers have a right to defend against claims.  However, because injured employees who have minimal evidence supporting their claims are presumed to be entitled to benefits, before an employer may lawfully and in good faith controvert a benefit, it must have substantial evidence sufficient in the absence of additional evidence from the employee, to warrant a Board decision the employee is not entitled to the benefit at issue.

We have long recognized it is important for employers to thoroughly investigate workers’ compensation claims to verify information provided by the claimant, properly administer claims, effectively litigate disputed claims, and detect any possible fraud.  We find Employers’ statutory duty to adjust claims fairly and equitably, necessarily implies a responsibility to conduct a reasonable investigation.  An employer’s right to develop evidence that may support a good faith controversion serves its direct financial interest.  However, we also find Employers’ resistance to unmeritorious claims is essential to maintaining the integrity of the benefits system under the Act.

The Board has wide latitude to conduct its investigations, inquiries, and hearings in the manner which best ascertains the parties’ rights.  We have consistently construed our statutes and regulations to favor liberal discovery.  Process and procedure under the Act shall be as ‘summary and simple’ as possible.  Unnecessary disputes over discovery releases make our process and procedure lengthier and more complicated.  Because the Act does not permit the parties to engage in most formal discovery proceedings unless a written claim for benefits is filed pursuant to 8 AAC 45.050(b), we must not unduly circumscribe the availability or effectiveness of less intrusive, less litigious discovery procedures, such as informational releases.  We have long recognized medical and other record releases are an important means by which an employer can investigate a claim.

In 1988, the legislature directed the Act be interpreted to ensure the ‘quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.’  Our duty to ensure a speedy and economical remedy requires the discovery process to move quickly.  An injured employee signing discovery releases assists in speedy claim resolution.  We have always encouraged parties to cooperate in the discovery process and to only seek our assistance when voluntary compliance is not forthcoming.

We take administrative notice thousands of Alaskan workers annually file notices of injury and receive workers’ compensation benefits.  Most of the cases of reported injury with time loss are never litigated.  In our experience, one reason employers pay many claims without dispute is because employees release sufficient information to verify the nature and extent of their injuries and their entitlement to benefits.  We find the prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the Act’s intent to provide a speedy remedy to injured workers.  We also find demanding overly broad releases is destructive to the cooperative spirit on which informal discovery depends, delays the delivery of benefits, results in needless claim administration, and creates excessive litigation costs.  

Teel, at 11-13 (citations omitted).
8 AAC 45.054. Discovery 
a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. In addition, the parties may agree or, upon a party‘s petition, the board or designee will exercise discretion and direct that the deposition testimony of a witness be taken by telephone conference call. The party seeking to introduce a witness’ testimony by deposition shall pay the initial cost of the deposition. 

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. 

(c) The board or division will issue subpoenas and subpoenas duces tecum in accordance with the Act. The person requesting the subpoena shall serve the subpoena at the person’s expense. Neither the board nor the division will serve subpoenas on behalf of a party. 

8 AAC 45.050.  Pleadings.

…

(b) Claims and petitions.

…

(5) A separate claim must be filed for each injury for which benefits are claimed, regardless of whether the employer is the same in each case. If a single incident injures two or more employees, regardless of whether the employers are the same, two or more cases may be consolidated for the purpose of taking evidence. A party may ask for consolidation by filing a petition for consolidation and asking in writing for a prehearing, or a designee may raise the issue at a prehearing. To consolidate cases, at the prehearing the designee must 

(A) determine the injuries or issues in the cases are similar or closely related; 

(B) determine that hearing both cases together would provide a speedier remedy; and 

(C) state on the prehearing summary that the cases are consolidated, and state which case number is the master case number. 

(6) After cases have been consolidated under (5) of this subsection, 

(A) a pleading or documentary evidence filed by a party must list the master case number first and then all the other consolidated case numbers; 

(B) a compensation report, controversion notice, or a notice under AS 23.30.205(f) must list only the case number assigned to the particular injury with the employer filing the report or notice; 

(C) documentary evidence filed for one of the consolidated cases will be filed in the master case file; the evidence is part of the record in each of the consolidated cases; and 

(D) the original of the board’s decision and order will be filed in the master case file, and a copy of the decision and order will be filed in each of the consolidated case files. 

(7) After the board hears the consolidated cases and, if appropriate, the division will separate the case files and will notify the parties. If the consolidated case files are separated, a pleading or documentary evidence filed thereafter by a party must list only the case number assigned to the particular injury with the employer filing the pleading or documentary evidence. 

8 AAC 45.065. Prehearings.

(a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing. Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing. At the prehearing, the board or designee will exercise discretion in making determinations on

(1) identifying and simplifying the issues; 

(2) amending the papers filed or the filing of additional papers; 

(3) accepting stipulations, requests for admissions of fact, or other documents that may avoid presenting unnecessary evidence at the hearing; 

(4) limiting the number of witnesses, identifying those witnesses, or requiring a witness list in accordance with 8 AAC 45.112; 

(5) the length, filing, and date for service of legal memoranda if different from the standards set out in 8 AAC 45.114; 

(6) the relevance of information requested under AS 23.30.107(a) and AS 23.30.108; 

(7) petitions to join a person; 

(8) consolidating two or more cases, even if a petition for consolidation has not been filed; 

(9) the possibility of settlement or using a settlement conference to resolve the dispute; 

(10) discovery requests; 

(11) the closing date for discovery; 

(12) the closing date for serving and filing of video recordings, audio recordings, depositions, video depositions, or any other documentary evidence; the date must be at least two state working days before the hearing; 

(13) whether a party intends at the time of hearing to seek recusal of a board member, in accordance with AS 44.62.450(c), from participating in the hearing; 

(14) whether a party’s opening and closing arguments, including a statement of the issues, at the hearing should be longer than permitted by 8 AAC 45.116; or 

(15) other matters that may aid in the disposition of the case. 

…

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives. The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing. Unless modified, the summary governs the issues and the course of the hearing.

…

Attorneys licensed in Alaska are subject to the Alaska Rules of Professional Conduct, which provide in relevant part:

Rule 1.7. Conflict of Interest: Current Clients.

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, or a third person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

(c) A lawyer shall act with reasonable diligence in determining whether a conflict of interest … exists.

ANALYSIS

1) Shall Employer be ordered to provide additional discovery, as requested in Employee’s April 20, 2012 Petition to Compel?

Employee contends she is entitled to additional discovery, which Employer has not provided her, specifically the names of Sam’s Club employees who handled Employee’s disability accommodation requests and the personnel files of Sam’s Club employees Laurie Lawrence, Leland Farmer-Wilkowski and Shaun Tu.  Schleiter I ordered Employer to respond to Employee’s Discovery Request No. 1 as listed in her April 29, 2011 discovery requests to Employer, which reads: 

1. A copy of the general credentials and medical credentials of all members of the Sam’s Club Accommodation Center that have been involved with my case.  Also include the hire date and if terminated, the termination date of these employees.

Employer contends it requested copies of the relevant documents from Employer and submitted it to Employee as ordered in Schleiter I, with non-relevant portions redacted to protect individual employees’ privacy (e.g., Shawn Tu’s termination paperwork; general disciplinary information).  The parties’ rights to liberal discovery must be weighed against the individual privacy rights of those involved.  As individual Sam’s Club employees’ disciplinary proceedings, payroll information, and hiring paperwork, for example, are not relevant to Employee’s claim Sam’s Club’s handling of her disability accommodation request caused her work injury, redaction of this information is appropriate.  Nonetheless, as a reminder, both parties remain obligated to respond fully and in good faith to reasonable future discovery requests.

Employee next argues the copy of her personnel file Employer provided her is incomplete, as it does not contain a specific list of emails requested by Employee.  On request by the panel chair, Employee provided a list of these requested emails to the board and Employer.  Employer will be ordered to review the list of email requests, diligently search for the requested documents and submit them to Employee if they are available. 

2) Shall Employer’s attorney be disqualified due to conflict of interest?

Employee contends Employer’s attorney and her firm should be disqualified from representing Employer because that firm represented a different employer in Employee’s prior worker’s compensation case, and “that is a conflict of interest.”  Alaska Rule of Professional Conduct 1.7 outlines what constitutes a conflict of interest in the attorney-client relationship.  Generally a conflict of interest exists if representation of one client will be directly adverse to another client or there is a significant risk the representation of one client will be limited by an attorney’s responsibilities to another client.  Here, Employer’s counsel’s firm represented a different employer in Employee’s prior workers’ compensation case.  That firm was thus in an adverse position to Employee, not the previous employer.  Here, Employer’s counsel is in an adverse position to Employee, not Employer.  There is no conflict of interest.

Assuming for sake of argument a conflict of interest did exist, Rule 1.7 allows an attorney to continue the representation if the attorney believes he will be able to provide competent and diligent representation to each affected client and the clients consent to the representation in writing.  Simply put, even if a conflict of interest existed, such conflict neither affects Employee nor is it within Employee’s right to interfere.   Employer’s counsel will not be disqualified as counsel of record, as no conflict of interest exists.

When the panel chair attempted to explain the concept of conflict of interest in layman’s terms to Employee at hearing, Employee contended she believed she had a “conflict of interest with myself,” as she had represented herself in numerous cases.  It is unclear to the panel what relief Employee seeks on this issue, and thus the panel declines to rule on it.

3) Is the board required to make Employee’s requested accommodations for her mental health disabilities?
Employee has made several informal requests of the board to alter its practices and procedures to accommodate her mental health disabilities.  These requests will be addressed individually for clarity’s sake.

a) May prehearing conferences proceed in Employee’s absence if she notifies the board in advance she is unavailable?

Employee requests prehearing conferences not proceed in her absence if she notifies the board in advance she will be unavailable.  This is a reasonable request, assuming Employee notifies the board within a reasonable time period she wishes to reschedule and does not place unreasonable demands on the board for specific dates and times to reschedule.

b) Is Employee entitled to expect all communication with the board and Employer regarding her case be in writing, including communication with board personnel?

The board is generally willing to accommodate parties’ requests that communication be in writing.  Certainly any major decisions affecting Employee’s rights or the specifics of Employee’s case shall be communicated to her in writing, and sent to her mailing address of record.  However, there are times, particularly in scheduling prehearing conferences and hearings, or in conducting certain clerical tasks, when telephone contact may be necessary.  Being sensitive to Employee’s discomfort with telephone communication, the board will make an effort to communicate with Employee as much as possible in writing, and encourages, but does not require, Employer to do so as well.

c) Shall the board accommodate Employee’s scheduling demands when scheduling hearings and prehearing conferences?

Division offices are open to the public Monday through Friday from 8:00 to 5:00, excluding state holidays.  The Fairbanks board conducts hearings two Thursdays per month throughout the year.  While not required to do so, the board will do its best to accommodate Employee’s scheduling demands within the confines of these date and time restrictions.  However, there may be times when the board or Employer are unable to accommodate Employee’s specific scheduling requests.  In those events, the board will make every effort to notify Employee well in advance of any hearing or prehearing conference so she may make herself available.

d) Shall prehearing conference summaries avoid the use of acronyms and “legalese?”

Employee requests the board refrain from the use of acronyms and “legalese” in its decisions and prehearing conference summaries, as they are confusing to her and put her at a disadvantage.  The panel has attempted to eliminate all acronyms from the language in this decision, and any acronyms remaining in this decision are merely oversight.  The board will certainly make an effort to eliminate acronyms as much as possible in future decisions in Employee’s case and in communicating with Employee.  As for Employee’s objection to “legalese,” the panel attempts whenever possible to write in plain language, but there are times when legal language is simply necessary to impart an intended meaning. There are certain phrases in the Alaska Workers’ Compensation Act which have specific meaning, though they may sound awkward in written English.  For example, when deciding whether a work injury is compensable, the panel must determine whether the work is “the substantial cause of the disability or need for treatment.”  These exact words may not be plain, but they have a specific meaning in the workers’ compensation context.  Likewise, “disability” in the workers’ compensation context has a completely different meaning than “disability” under the Americans with Disabilities Act.  The panel must use the legal definition of words and phrases under the Alaska Workers’ Compensation Act, though they may differ from the definitions known to the general public or defined in other bodies of law.

e) Shall prehearing conferences be limited to one issue per side?

Employee requests prehearing conferences be limited to one issue per party.  8 AAC 45.065 grants the board designee broad discretion in conducting prehearings.  Given the complexities of the issues in Employee’s three cases, it will not usually be possible to limit the prehearing conferences in this manner.  To do so would significantly lengthen an already slow process.  However, AS 23.30.005 requires proceedings be as summary and simple as possible, and the board will make every effort to ensure prehearing conferences and hearings are well-organized and each party has equal opportunity to present their respective arguments.

f) Shall the board provide the parties with an itemized agenda of prehearing conferences in advance?

Employee requests the board provide the parties with preset agendas before prehearing conferences.  To do so would create an additional and unnecessary step in the claims process and would prevent parties from raising additional issues at prehearing conferences, which are intended to be an informal means of sharing discovery and settling procedural matters.  While the board will not prepare agendas in advance of prehearing conferences, Employee is always welcome to contact a workers’ compensation technician if she has questions pertaining to her case.  Additionally, often board designees will state the issues for upcoming prehearing conferences on the summaries of the preceding prehearing conferences.  The board will make every effort to as clearly as possible inform Employee of the important facts and issues related to her case.

Generally speaking, Title II of the Americans with Disabilities Act requires public entities, including state government agencies, to provide reasonable accommodations to ensure disabled members of the public are granted access to public services.  To this point, the board has attempted to reasonably accommodate Employee’s requests to make the process more understandable and accessible, and it will continue to do so.  However, the duty to provide accommodations is not unlimited.  A public entity is not required to alter its procedures when the requested accommodation would fundamentally alter the nature of its program or activity or unduly cause financial and administrative burdens. Should Employee’s accommodation requests become unduly burdensome for the workers’ compensation division or cause it to fundamentally alter the nature of its program or activity, the board will then require all accommodation requests be in writing and accompanied by specific medical documentation supporting the need for the accommodation.  In the meantime, the board will consider Employee’s informal requests for accommodation and sincerely attempt to comply with them, assuming they are reasonable.

4) Has Employee complied with the discovery orders in Schleiter I?

Schleiter I ordered Employee to sign medical releases seeking information related to her anxiety and depression from 2002 forward and an employment records release for employment records from 2008 forward.  As of the date of hearing, Employee had not returned signed releases to Employer.  Prompt execution of reasonable releases allows employers to investigate and verify an employee’s injuries in order to provide a speedy remedy to injured workers.  Employee is again ordered to sign the releases as ordered in Schleiter I, and reminded failure to sign and return releases to Employer could result in sanctions, up to dismissal of her claims, per AS 23.30.108(c).

5) Shall Employee’s three workers’ compensation cases (case numbers 201016488, 201115605, and 201202363) be consolidated?

Employer requests Employee’s three workers’ compensation cases against Sam’s Club be consolidated for efficiency.  Employee contends “efficiency has nothing to do with being fair,” and because there is no medical evidence filed in the 2011 and 2012 cases, it is impossible to prove they are related to the 2010 case.  Further, she contends the 2010 case involved a heart issue, the 2011 injury was “more of a breathing issue,” and the 2012 case “was possibly a stroke, which is a brain injury.”

While Employee may be correct the injuries in the three cases were not identical, the reports of injury in the 2010 and 2011 cases list heart attack and heart/chest pains as the body part injured.  While no report of injury was filed in the 2012 case, on her claim form Employee stated the injured body part was heart/possible stroke.  These are similar enough to warrant consolidation.  Further, they involve identical parties and the issues would likely be identical in each (e.g., whether Employer’s handling of Employee’s disability accommodation requests caused her heart event/breathing problems/possible stroke).  Following the legislature’s mandate to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers, and the requirement that process and procedure be as summary and simple as possible, the three cases will be consolidated pursuant to 8 AAC 45.050(b)(5).  For administrative purposes, case number 201016488 will be considered the master case number, designated as such by the letter “M” following the number, and all future filings should include  the number 201016488M.

6) Shall Employee be ordered to provide additional documents and testimony, as requested in Employer’s April 10, 2010 letter to the board?

Employer contends Employee indicated at her recent deposition she has records supporting her claim but declined to answer when asked what those records were.  Employer contends Employee also refused to answer questions at her deposition about her 2004 workers’ compensation case, which she settled in 2007.

As discussed above and in Schleiter I, parties in workers’ compensation cases are generally entitled to liberal discovery. The main question in determining if a party should be compelled to provide specific information to the opposing party is whether the information being sought is reasonably calculated to lead to the discovery of facts relevant to employee’s injury or a question in dispute.  Here, Employee acknowledged at hearing she has other documentation related to her 2011 and 2012 cases but will not disclose it in the 2010 case.  Because this decision consolidates the 2010, 2011 and 2012 cases, Employee will be ordered to submit all documentation relevant to any of those three cases to Employer.  

Employee next argues she should not be forced to discuss her prior workers’ compensation case because doing so causes her to “relive it.”  While the panel acknowledges her concerns and respects her privacy, Employee’s prior case involved issues similar to those of the present case.  Specifically, the 2004 workers’ compensation case dealt with issues of Employee’s anxiety and depression, which are directly relevant to the 2010, 2011 and 2012 cases.  Further, Schleiter I definitively ruled on the issue of the workers’ compensation records in this case, denying Employee’s petition to revoke her previously signed workers’ compensation release.  Employee’s petition for review of Schleiter I was denied by the Alaska Workers’ Compensation Appeals Commission and the Alaska Supreme Court.  That decision remains final and in full force and effect.  Employee will be ordered to produce any and all information related to her anxiety and depression, chest and/or heart from 2002 forward, including as it relates to her 2004 workers’ compensation case.  

In closing, the panel notes it has serious concerns about Employee’s mental and emotional ability to understand and exercise the powers granted to her and perform the duties required of her under the Alaska Workers’ Compensation Act in respect to her claims.  Division staff have repeatedly explained various aspects of the workers’ compensation process to Employee, but it is clear to the panel she does not understand either the board’s purpose or its designated authority.  At hearing, the chair discussed at length with Employee her goals in this process, the relief she seeks, and the actual relief potentially available to her under the Alaska Workers’ Compensation Act.  Employee clarified she is using the workers’ compensation process as a tool to communicate with Sam’s Club and to ensure Sam’s Club is aware of the hardship she believes it has caused her.  She plainly stated if Sam’s Club fails to grant her disability accommodation appeal, she will file another workers’ compensation claim.  While Employee is certainly entitled to file a new claim or petition at any time, filing pleadings without a good faith basis in law or fact not only causes Employee’s case to stagnate, but takes valuable time and resources from other injured workers and their employers as they navigate through the workers’ compensation system.  This directly contradicts the legislature’s intent to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.  The panel encourages the parties to work to keep the process as summary and simple as possible and to take advantage of available procedures to move this case forward toward a hearing on the merits of Employee’s claims.
CONCLUSIONS OF LAW

1)
Employer will be ordered to provide additional discovery, as requested in Employee’s April 20, 2012 Petition to Compel, consistent with this decision.

2) As no conflict of interest exists, Employer’s attorney will not be disqualified as counsel for Employer.

3) The board is not required to make Employee’s requested accommodations for her mental health disabilities if the requested accommodations would fundamentally alter the nature of the board’s programs and activities or cause undue financial and administrative burden.  Nonetheless, concerning Employee’s specific requests:

a. The board will whenever possible attempt to reschedule prehearing conferences when Employee provides reasonable notice to the board in advance of her unavailability.

b. Employee is not entitled to have all communication with the board and Employer regarding her case be in writing.  However, the board will whenever possible communicate with Employee in writing and encourages Employer to do the same.

c. The board need not accommodate all of Employee’s scheduling demands when scheduling hearings and prehearing conferences.  However, whenever possible, the board will attempt to schedule hearings and prehearing conferences to accommodate Employee’s scheduling needs.

d. Prehearing conference summaries need not avoid all use of acronyms and “legalese.”  However, whenever possible without altering the intended meaning, the board will use plain and simple language in its decisions and its communication with Employee.

e. Prehearing conferences need not be limited to one issue per side.  However, the board will strive to make proceedings as summary and simple as possible.

f. The board is not required to provide the parties with an itemized agenda of prehearing conferences in advance.

4) Employee has not complied with the discovery orders in Schleiter I.

5) Employee’s three workers’ compensation cases (case numbers 201016488, 201115605, and 201202363) will be consolidated.

6) Employee will be ordered to provide additional documents and testimony, as requested in Employer’s April 10, 2010 letter to the board.

ORDER

1) Employee’s April 20, 2012 Petition to Compel is GRANTED in part and DENIED in part.  Employer shall review the list of requested emails Employee filed at the May 24, 2012 hearing, diligently search for the requested documents and submit them to Employee if they are available. 

2) Employer shall prepare information releases for Employee’s signature, specifying release of information related to Employee’s treatment for anxiety and/or depression from 2002 forward.

3) Employee is ordered to sign and return the medical releases within 14 days of receiving them from Employer.  Failure to do so may result in sanctions, up to and including dismissal of Employee’s claims.

4) Employer shall prepare an employment records release for Employee’s signature, specifying release of information related to Employee’s employment from 2008 forward.  This release will not request medical information from Employee’s employers.  Additionally, as Employer agreed at the November 3, 2011 hearing, any cover letter accompanying the release will not indicate Employee has filed a workers’ compensation claim.

5) Employee is ordered to sign and return the employment records release within 14 days of receiving it from Employer.  Failure to do so may result in sanctions, up to and including dismissal of Employee’s claims.

6) Employer’s Petition to Consolidate is GRANTED.  Case number 201016488 is the master case number for administrative purposes.

7) Upon request, Employee shall submit to Employer all documentation relevant to her claims and issues in dispute in case numbers 201016488, 201115605, and 201202363.  

8) Upon request, Employee shall produce any and all information related to her anxiety and depression, chest and/or heart from 2002 forward, including as it relates to her 2004 workers’ compensation case.  

Dated in Fairbanks, Alaska on June 25th, 2012.
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Zeb Woodman, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
 

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of SHERRI SCHLEITER employee/applicant v. SAM’S CLUB, employer; and NEW HAMPSHIRE INSURANCE CO., insurer/defendants; Case No. 201016488; dated and filed in the office of the Alaska Workers’ Compensation Board in Fairbanks, Alaska, on June 25th, 2011.






________/s/_________________________

Diahann Caulineau-Kraft, Admin. Assist. II
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� While the standard format for Board decisions is to state the parties’ contentions prior to the respective issues they address, Employee stated at hearing this format is “not how human beings write and I can’t believe it’s how a lawyer would write something, to put something above the section that you’re writing about.  It’s just not rational… If you write another thing like this, I will have absolutely no idea what you’re talking about and what you’ve ordered…. I’ve never seen a single book or document like this… I have two masters’ degrees, and such a thing simply doesn’t exist.”  As the chair noted at the hearing, for Employee’s benefit this decision includes the issues first and the parties’ contentions concerning those issues follow.


� Employee made clear at a previous hearing the term “mental illness” is highly offensive to her, the equivalent of a racial slur.  Her requested terminology “mental health disabilities” will be used throughout this decision to accommodate this sensitivity.
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