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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	NOELLE L. MCCULLOUGH, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

JOB READY, INC.,

                                                  Employer,

                                                    and 

NORTH AMERICAN SPECIALTY INS. CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No. 200206898
AWCB Decision No. 12-0110

Filed with AWCB Anchorage, Alaska

on June 26, 2012


Job Ready Inc.’s (Employer) February 6, 2012 petition to dismiss Noelle McCullough’s (Employee) January 23, 2012 workers’ compensation claim and petition was heard on May 23, 2012, in Anchorage, Alaska.  Attorney Randall Weddle appeared and represented Job Ready, Inc., and its workers’ compensation insurer (Employer).  Non-attorney representative Barbara Williams and Employee appeared and represented Employee.  Employee testified on her own behalf.  The record closed at the hearing’s conclusion on May 23, 2012.

On March 24, 2008, McCullough v.  Job Ready, Inc., AWCB Decision No. 08-0056 (March 24, 2008) (McCullough I) denied and dismissed Employee’s claim, stating her condition was not a work-related injury or illness.  After appealing unsuccessfully to the Alaska Workers’ Compensation Appeals Commission, and during her pending appeal to the Alaska Supreme Court, Employee sought to reopen the hearing record, obtain a new hearing, and modify McCullough I.  The court stayed her appeal, Employer petitioned to dismiss Employee’s current claim and petition, and Employer’s petition was scheduled for hearing.  

At hearing on May 23, 2012, Board member Amy Steele disclosed a potential conflict.  Employee objected to Board member Steele’s participation.  Employee’s objection was overruled.  Employee objected to her current claim and petition to consider new evidence not being heard at the May 23, 2012 hearing.  Employer objected to Employee’s claim and petition being heard at hearing.  Employee’s objection was overruled.  In light of this ruling, Employee requested a hearing continuance to better prepare to address Employer’s petition to dismiss.  Employer objected to the continuance request.  Employee’s request for a continuance was denied.  

This decision examines the oral orders overruling Employee’s objection to member Steele’s participation, limiting the issue heard to Employer’s petition to dismiss, and denying Employee’s request for a hearing continuance, memorializes those orders, and addresses the merits of Employer’s February 6, 2012 petition to dismiss.


ISSUES

Employee contended member Steele should not participate in the hearing because she disclosed a potential conflict of interest.  Employee contended member Steele could not be fair and impartial because another attorney from the firm representing Employer currently represents member Steele’s company in a workers’ compensation claim.

Employer did not express a position on member Steele’s disclosure or on Employee’s objection.  However, member Steele contended she could be fair and impartial, had no connection with Employer, and had no financial or other interest in the outcome of Employee’s claim.

1) Was the decision not to disqualify member Steele correct?

Employee contended she did not understand the scope of issues set for hearing on May 23, 2012.  She contended her pending claim, petition to reopen the record for new evidence and modification of McCullough I, and Employer’s petition to dismiss her pending claim for benefits and petition were all scheduled to be heard the same day.  

Employer contended the April 3, 2012 Prehearing Conference Summary was clear.  It contended the issues for the May 23, 2012 hearing were limited to those raised in its petition to dismiss Employee’s pending claim and petition.

2) Was the decision to hear only Employer’s petition to dismiss correct?

When advised only Employer’s petition to dismiss was set for hearing, Employee requested a hearing continuance.  She contended she needed additional time to prepare to address Employer’s petition to dismiss.

Employer contended the April 3, 2012 Prehearing Conference Summary was clear.  It contended the summary states the only issue for hearing is Employer’s petition to dismiss.  Employer contended Employee did not timely object to the Prehearing Conference Summary or request modification.  Therefore, it contended the only issue for hearing was properly noticed as its petition to dismiss, and good cause did not exist to support Employee’s request for a continuance.

3) Was the oral order denying Employee’s request for a continuance correct?

Employer contends there is no authority to “reopen” or modify a claim resolved in McCullough I.  It contends there is no “tolling statute,” which extends power to reopen a case after one year following the date McCullough I was issued.  Specifically, Employer contends an appeal does not provide a toll on Employee’s obligation to file a petition for modification within one year of McCullough I.

Employee contends she timely filed a petition to reconsider and modify McCullough I.  She contends power to reopen McCullough I also exists under the agency’s general power to “investigate” claims.  She contends evidence relied upon in McCullough I was “flawed” and should be reviewed anew to provide due process.  Employee contends the 2007 hearing was a “fiasco,” and the designated chair had to be “calmed down” after “yelling at” Employee.  

4) Does the agency have authority to consider reopening the record and modifying McCullough I?

FINDINGS OF FACT

Evaluation of the hearing record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On or about April 2, 2004, Employee filed a workers’ compensation claim seeking temporary total disability (TTD) from October 2, 2002, and continuing, permanent partial impairment (PPI) when rated, medical costs, transportation expenses, a compensation rate adjustment, penalty, interest, and attorney’s fees and costs (claim, April 2, 2004).

2) On or about January 13, 2005, Employee filed another workers’ compensation claim seeking the same benefits sought in her April 2, 2004 claim, and adding the issue of a second independent medical evaluation (SIME) (claim, January 13, 2005).

3) On March 24, 2008, McCullough I denied and dismissed Employee’s claims finding she had not suffered a work-related injury with Employer (McCullough I at 75).

4) On April 4, 2008, Employee filed a petition and an attached “Request for Reconsideration / Modification” of McCullough I (Petition; Request for Reconsideration/Modification, April 4, 2008).

5) Employee’s reconsideration request was timely filed within 30 days of March 24, 2008 (observations).

6) Employee’s modification request was timely filed within one year of March 24, 2008 (id.).

7) Employee’s modification request included a lengthy description of alleged factual errors made by McCullough I.  For example, Employee alleged McCullough I attributed statements to her, made by others.  She questioned the diagnostic impression concerning Somatization Disorder and asked McCullough I to review the evidence and suggested further review would show she never had this disorder, which McCullough I attributed to her, pre-injury.  Employee questioned whether the panel received and reviewed evidence she had filed electronically.  It is unclear from the record whether Employee was referring to evidence filed electronically pre- or post-hearing.  Employee also included with her April 4, 2008 petition a taped conversation she had with “Captain Bowman.”  She also attached an e-mail from a retired State of Alaska peace officer, which she intended to rely upon to support her petition.  Attached to Employee’s petition were approximately 80 pages of documents, much of which is an un-certified transcript of Employee’s appointment with an SIME physician in 2006.  Again, it is unclear from Employee’s petition whether any or all these documents were previously filed pre-hearing, but it appears at least some of it is new evidence.  Employee also references discrepancies in the “Dimmick/Haynes” testimony offered at the 2007 hearing.  Throughout Employee’s attachment, she summarizes what she believes the effect of the errors based on the existing record, and the “new evidence,” would have on McCullough I (Request for Reconsideration/Modification, April 4, 2008).

8) On or about April 18, 2008, Employer filed an opposition to Employee’s petition for reconsideration and modification (Opposition to Request for Reconsideration/Modification, April 18, 2008).

9) On April 28, 2008, the designated chair from McCullough I sent the parties a letter, the text of which stated:

April 28, 2008

. . .

We have received the employee’s April 4, 2008 Petition for Reconsideration and/or Modification of our March 24, 2008 Decision and Order.  We received the employer’s Opposition to Request for Reconsideration/Modification on April 18, 2008.  AS 23.30.540(a) [sic] provides:

The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for reconsideration, the petition is considered denied.

As today’s date (March 28, 2008) [sic] is more than 30 days from our March 24, 2008 decision, the petition for reconsideration is considered denied.  We will not be acting on the employee’s request under AS 23.30.130.

We remind the employee, as we advised in our March 24, 2008 decision, as follows:

This compensation order is a final decision.  It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Worker’s Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  
AS 23.30.127.

Any questions regarding appeal procedures should be directed to the Alaska Workers’ Compensation Appeals Commission at 269-6738 (letter, April 28, 2008).

10) The letter is signed by the designated chair and bears the official seal of the Alaska Workers’ Compensation Board.  Attached to this letter are copies of the envelopes used to serve the letter on the parties.  Attaching copies of envelopes to served documents is standard Board policy (id., observations).

11) The file also contains another letter, similar to the above, signed, sealed and dated by the chair on April 28, 2008, but with the words “Pull letter for changes DLJ” handwritten on its face.  The only difference between this letter and the letter in factual finding nine, above, is this letter lacks the last paragraph referring to the appeals commission (letter, April 28, 2008). 

12) The record is unclear whether the letter found in factual finding 11, above, was served on the parties.  There are no copies of envelopes attached to it (id.; observations).

13) The April 28, 2008 letters’ intent is unclear (experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above).

14) Employee did not file an Affidavit of Readiness for Hearing on her April 4, 2008 petition for reconsideration/modification (record; see also Board computer database).

15) On May 6, 2008, Employee filed an appeal of McCullough I with the appeals commission (Final Decision, April 12, 2011 at 1).

16) On April 12, 2011, the appeals commission issued its final decision on Employee’s appeal and affirmed McCullough I (id. at 10).

17) On May 10, 2011, Employee filed an appeal of the commission’s decision affirming McCullough I with the Alaska Supreme Court (Opening Notice, June 28, 2011).

18) On or about December 7, 2011, Employee moved the Alaska Supreme Court to include evidence in the appeal record consisting of court filings from 2010 criminal proceedings involving witnesses in her case before the board.  The court denied the motion to include evidence and stated:

Appellant is reminded that because an appeal to this court involves review of a decision by a lower forum, our review is generally limited to the record that was before the lower forum when the decision was made.  If a party finds new evidence and wants that evidence considered, the party generally must make application to the initial forum, in this case the Alaska Workers’ Compensation Board, to reopen the matter and consider the new evidence; that evidence is not properly brought to the appellate body considering the earlier decision (Order, December 27, 2011).

19) On January 23, 2012, Employee filed a Workers’ Compensation Claim seeking similar benefits sought in her April 2, 2004 and January 13, 2005 claims, which was denied and dismissed in McCullough I (claim, January 23, 2012).

20) On January 23, 2012, Employee also filed a Petition seeking to “reopen the matter and consider new evidence” (Petition, January 23, 2012).

21) Arguments in the January 23, 2012 petition and attachments are similar to those made in Employee’s April 4, 2008 petition and attachments and some of the allegations arise out of the same conduct and occurrences set forth in the April 4, 2008 petition.  For example, Employee again references discrepancies in the “Dimmick/Haynes” testimony (id.).

22) On January 31, 2012, following additional motion practice, including Employee’s motion for a stay of the Supreme Court appeal, the court stated:

Appellant Noelle McCullough has moved for a stay of briefing in this appeal while she seeks to re-open the underlying workers’ compensation claim before the Alaska Workers’ Compensation Board to present what she asserts is previously unavailable evidence regarding her claim.  Appellees Job Ready, Inc. and North American Specialty Insurance Company opposed the motion.  Because this appeal is in its early stages without any briefing, and because motion practice does not lend itself to a full illumination of what did or did not transpire at the Board level, in an abundance of caution to avoid unnecessary duplication of effort,

IT IS ORDERED that this appeal is STAYED for 90 days to allow the Alaska Workers’ Compensation Board to consider appellant’s petition to reopen her claim proceedings.  Appellant and Appellees shall file status reports on the 80th day of the stay (4/20/12) for the court’s consideration (Order, Stay Appellate Proceedings, January 31, 2012; emphasis in original).

23) On February 6, 2012, Employer filed a petition to dismiss Employee’s January 23, 2012 Workers’ Compensation Claim and petition, on the grounds her injuries were found not work-related in McCullough I, a decision affirmed by the appeals commission on April 12, 2011, and on grounds the board had no authority to consider the matter under AS 23.30.130 (Petition, February 6, 2012).

24) On February 21, 2012, Employer filed an opposition to Employee’s Affidavit of Readiness for Hearing noting Employer’s Petition should be addressed first as a matter of law (Opposition to Affidavit of Readiness for Hearing, February 21, 2012).
25) On April 3, 2012, Employee and her non-attorney representative appeared telephonically at a prehearing conference.  The prehearing conference summary records the only issue for hearing on May 23, 2012 is “employer’s petition to dismiss.”  The summary was served on all parties April 4, 2012 (Prehearing Conference Summary, April 3, 2012).
26) Employee believes the April 3, 2012 Prehearing Conference Summary did not accurately reflect what occurred at the prehearing (Employee).

27) Employee and her non-attorney representative did not exercise due diligence to review the April 3, 2012 Prehearing Conference Summary, or object to the issue being limited only to Employer’s petition to dismiss (judgment, experience, observations and inferences drawn from all the above).
28) On April 20, 2012, the court issued an order continuing the stay (Order, Stay of Appellate Proceedings, April 20, 2012).

29) At hearing on May 23, 2012, Board member Steele disclosed her employer utilizes attorney Jeffrey Holloway, who is affiliated with Employer’s attorney’s office (Steele).

30) Member Steele has no bias or prejudice against Employee, has no financial interest in the outcome of Employee’s claim or petition, and member Steele’s representation by a different attorney from attorney Weddle’s office will not affect her ability to be fair and impartial in this case (id.; experience, judgment).

31) Employee presented no evidence member Steele harbored any actual prejudice or bias toward her (record).

32) Employee believed her Affidavit of Readiness for Hearing automatically resulted in a hearing on her Petition within 60 days (Employee).

33) At hearing on May 23, 2012, Employee requested a hearing continuance seeking more time to prepare to address Employer’s petition to dismiss her claim and petition (id.).
34) Employee’s continuance request was not supported by evidence of good cause (record).
35) Employee is represented by an experienced, non-attorney representative (record; observations).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative . . . on the ground of a change in conditions . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164, 168 (Alaska 1974) stating: “The plain import of this amendment [adding ‘mistake in a determination of fact’ as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted” (quoting O’Keeffe v. Aerojet-General Shipyards, Inc., 404 U.S. 254, 256 (1971)).  An examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a).  “The concept of ‘mistake’ requires careful interpretation.  It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt” (id. at 169; citing 3 Larson, The Law of Workmen’s Compensation §81.52, at 354.8 (1971)).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).  Section 23.30.130 confers continuing jurisdiction over workers’ compensation matters (id.)  By comparison and contrast, a petition for reconsideration has a 15 day time limit for the request and the board’s power to reconsider “expires thirty days after the decision has been mailed . . . and if the board takes no action on a petition, it is considered denied” (id. at n. 36).  See also Williams v. Safeway Stores, 525 P.2d 1087, 1088 (Alaska 1974) (AS 23.30.130 “requires that the application for modification be made ‘before one year after the date of last payment of compensation.’”). 

Nothing in AS 23.30.130(a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  “We hold that under Alaska’s . . . compensation provisions there is no limitation as to the type of fact coming within the ambit of the statutory ‘mistake in its determination of a fact’ review criterion.  More particularly, under 
AS 23.30.130(a), the Board has the authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.”  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  Lynn adopted language from Jarka Corp. v. Hughes, 299 F.2d 534, 537 (2d Circuit 1962), which said:

In order to modify a previous order on the theory of mistake, a new order should make it clear that it is doing so, should review the evidence of the first hearing and should indicate in what respect the first order was mistaken -- whether in the inaccuracy of the evidence, in the impropriety of the inferences drawn from it, or, as may be true in the present case, because of the impossibility of detecting the existence of the particular condition at the time of the earlier order.

Lynn also cited from a U.S. Supreme Court case construing language from the almost identical provision in the Longshoremen’s and Harbor Workers’ Compensation Act, which noted: “We find nothing in this legislative history to support the respondent’s argument that a ‘determination of fact’ means only some determinations of fact and not others.”  Lynn, 453 P.2d at 483; citing Banks v. Chicago Grain Trimmers Ass’n, 390 U.S. 459 (1968), rehearing denied, 391 U.S. 929 (1968).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Lynn 453 P.2d at 484-485.  “Substantial evidence” is defined as such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

In a per curiam decision, Gilstrap v. International Contractors, Inc., 857 P.2d 1182 (Alaska 1993), an injured worker appealed the board’s valuation of meal costs provided to him while he worked for his employer at a remote worksite.  A secondary issue was the board’s denial of the employee’s claim for modification of his 1986 compensation award to account for alleged mistakes in calculating interest and depreciation.  The court declined to resolve “on this record” whether the employee was time-barred from bringing his modification claim under 
AS 23.30.130.  The court disagreed with the board’s conclusion it was precluded from addressing the claim by the limited scope of a superior court remand order.  In short, Gilstrap directed the board to consider the employee’s modification request, upon remand.

In his dissent, one justice determined the record was sufficient to make a different ruling.  He noted AS 23.30.130 explicitly time-bars modification requests made “more than one year” after the date the claim was rejected, or benefits were awarded.  To support his petition for modification, the employee had argued his modification request was still timely because the underlying case was “under appeal for a number of years.”  The dissenting justice noted neither the statute nor case law interpreting it provided the one-year limitation period was tolled while a workers’ compensation decision was being appealed (id. at 1186).

The filing date of a petition for modification under AS 23.30.130 is the date that controls timeliness under this statute.  Hodges v. Alaska Constructors, Inc., 957 P.2d 957 (Alaska 1998).  In another per curiam decision, Sulkosky v. Morrison-Knudsen, 919 P.2d 158 (Alaska 1996), the board had determined in 1988 the employee was permanently totally disabled.  The Alaska Supreme Court, in an earlier appeal, had affirmed this Board decision in 1991.  Meanwhile, while the first appeal was pending in 1990, the employer petitioned the board to modify its 1988 decision on the grounds it had conducted surveillance and acquired videotape evidence tending to show the employee was not in fact totally disabled.  Another Board hearing took place in 1992 and the board issued a decision citing videotape and other evidence, which it said showed the employee was not credible, had exaggerated his symptoms to the board and to his physicians, his physicians opinions were thus tainted, and he was no longer entitled to permanent total disability benefits, but was entitled to permanent partial disability.  The employee appealed.

Sulkosky first addressed the employee’s jurisdictional argument. He argued since the Supreme Court affirmed the board’s 1988 decision the board had no authority to reconsider the 1988 decision.  Sulkosky rejected the jurisdictional argument and noted the board modified its previous order pursuant to an “express statutory authority” under AS 23.30.130, based on evidence not in existence when the board and the Supreme Court considered the employee’s case in 1988 and 1991, respectively.  The court noted: “The order is not rendered immune from modification simply because it was earlier affirmed on appeal” (id. at 162).  Sulkosky reached back pre-statehood and said:

[A]lthough the question of res judicata may lurk in the background, it is not involved in this proceeding, because if the power to rehear exists, the doctrine of res judicata is inapplicable and likewise, if the power does not exist, no occasion arises for invoking it.  The case turns, therefore, on the question whether the Alaska Industrial Board has the power to grant a rehearing and set aside or modify its awards (id. at 163; citing Suryan v. Alaska Indust. Bd., 12 Alaska 571, 573 (1950)).

Sulkosky addressed the employee’s other concerns and said:

Sulkosky next claims that the board ‘erred in the decision to terminate permanent total disability compensation by failing to discuss or apply the proper standard for a rehearing’ and instead simply declaring ‘that it had authority to make a determination under AS 23.30.180 on continuing total disability and also had authority to modify its award under AS 23.30.130(a).’  Specifically, Sulkosky complains, the Board ‘cited no authority for those conclusions of law’ and ‘did not, for instance, conclude that it was required to follow the provisions of [section] .130(a) or its regulations.’  Also, ‘[t]he Board never required the petitioner to meet the provisions of 8 AAC 45.150 in spite of requests by the employee to do so.’

. . .

Given the plain language of the statutes, Sulkosky’s first complaint is utterly devoid of merit.  AS 23.30.130(a) expressly authorizes the Board to modify its own earlier orders, as does AS 23.30.180, by implication, since it is the Board which must decide if and when the ‘continuance’ of the ‘total disability’ has come to an end.  See AS 23.30.110(c) (the Board is the decision-making body in workers’ compensation cases).  There was no need for the board to cite case law reiterating what is stated in the statutes.  Moreover, the Board was under no obligation to ‘conclude’ that it was bound by AS 23.30.130(a) or the regulations promulgated thereunder.  Obviously it was bound by them; the question is whether it complied with them (id. at 163; emphasis in original).

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

In Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963), the court said:

We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law.

In Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994), the injured worker was never advised she had a right to request an SIME.  The court said this was reversible error because it affected the case’s possible outcome:

Nonetheless, we agree with Dwight’s alternative ‘record waiver’ argument.  We hold that (1) in every case the Board is required to give the parties notice of their right to request and obtain a SIME under AS 23.30.095(k) in the event of a medical dispute [footnote omitted]. . . . (id. at 1119-20).

In Bohlmann v. Alaska Construction & Engineering, Inc., 205 P.2d 316 (Alaska 2009), the court addressed the board’s duty to inform pro se injured workers and said:

A central issue [in] Bohlmann’s appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his claim. . . . (id. at 319).

In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation [footnote omitted].  We have not considered the extent of the board’s duty to advise claimants.  The appeals commission emphasized that division staff have a duty to be impartial and stated that ‘[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.’  The appeals commission determined that the prehearing conference officer fulfilled the requirements of Richard by informing Bohlmann in general terms of the two-year time bar. . . . (id.).

. . .

But we do not need to consider the full extent of the duty here.  The board designee or the board should have corrected the erroneous assertion made by AC&E at the July 20, 2005 prehearing conference . . . but did not do so. . . . (id. 319-20).

. . .

Given AC&E’s incorrect statement . . . the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant [footnote omitted] (id. at 320).

We have held that a trial court has a duty to inform a pro se litigant of the ‘necessity of opposing a summary judgment motion with affidavits or by amending the complaint’ [footnote omitted].  We likewise have held that a trial court must tell a pro se litigant that he needs an expert affidavit in a medical malpractice case [footnote omitted] and must inform him of deficiencies in his appellate paperwork, giving him an opportunity to correct them [footnote omitted].  When a pro se litigant alerted a trial court that the opposing party had not complied with her discovery requests, we held that the court should have informed her of the basic steps she could take, including the option of filing a motion to compel discovery [footnote omitted].  In evaluating the accuracy of notice of procedural rights by an opposing party, we have noted that pro se litigants are not always able to distinguish between ‘what is indeed correct and what is merely wishful advocacy dressed in robes of certitude’ [footnote omitted].  The board, as an adjudicative body with a duty to assist claimants, has a duty similar to that of courts to assist unrepresented litigants (id.).

Here, the board at a minimum should have informed Bohlmann how to preserve his claim. . . .  Its failure to recognize that it had to do so in this case was an abuse of discretion [footnote omitted].  Its failure to do so is inconsistent with the appeals commission’s conclusion that division staff did all that Richard required (id. at 320-21).

. . .

Correcting AC&E’s misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other [footnote omitted]. . . .  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed [footnote omitted].  This is the appropriate remedy because the board’s finding that Bohlmann ‘had proved himself capable of filing claims and petitions even absent having counsel’ [footnote omitted] is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him (id. at 321).

AS 44.62.450.  Hearings. . . .

. . .

(c) A hearing officer or agency member shall voluntarily seek disqualification and withdraw from a case in which the hearing officer or agency member cannot accord a fair and impartial hearing or consideration.  A party may request the disqualification of a hearing officer or agency member by filing an affidavit, before the taking of evidence at a hearing, stating with particularity the grounds upon which it is claimed that a fair and impartial hearing cannot be accorded.  If the request concerns an agency member the issue shall be determined by the other members of the agency.  If the request concerns the hearing officer, the issue shall be determined by the agency when the agency hears the case with the hearing officer. . . .  An agency member may not withdraw voluntarily or be disqualified if the disqualification would prevent the existence of a quorum qualified to act in the particular case.

AS 44.62.540.  Reconsideration. (a)  The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. . . .

8 AAC 45.050. Pleadings. . . . 

. . .

(e) Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .
8 AAC 45.065. Prehearings. (a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on 

(1) identifying and simplifying the issues; 

(2) amending the papers filed or the filing of additional papers; 

. . .

(15) other matters that may aid in the disposition of the case. 

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request. If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request. . . .

8 AAC 45.070.  Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).  A hearing may be . . . continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter. . . .

8 AAC 45.074. Continuances and cancellations. . . .

(b) Continuances or cancellations are not favored by the board and will not be routinely granted.  A hearing may be continued or cancelled only for good cause and in accordance with this section.  For purposes of this subsection:

(1)  good cause exists only when

. . . 

(J) the board determines that despite a party’s due diligence in completing discovery before requesting a hearing and despite a party’s good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence;

(K) the board determines at a scheduled hearing that, due to surprise, excusable neglect, or the board’s inquiry at the hearing, additional evidence or arguments are necessary to complete the hearing;

. . .

(M) the board determines that despite a party’s due diligence, irreparable harm may result from a failure to grant the requested continuance or cancel the hearing.

8 AAC 45.150. Rehearings and modification of board orders. (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060. 

. . .

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of . . . mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification. 

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence. 

Hearing officers and Board panel members must evaluate their ability to accord parties a fair and impartial hearing in compliance with the standards and prohibitions articulated in the Hearing Officer Code of Conduct.  In AT&T Alascom v. Orchitt, 161 P.3d 1232, 1246-47 (Alaska 2007) the Alaska Supreme Court addressed an employer’s appeal asserting the hearing officer chairing the Board panel should have disqualified himself under AS 44.62.450(c) because of his position as an elected official in the Alaska State Employee’s Union:

Administrative agency personnel are presumed to be honest and impartial until a party shows actual bias or prejudgment.  [Bruner v. Petersen, 944 P.2d 43, 49 (Alaska 1997) (citing Earth Res. Co. v. State, 665 P.2d 960, 962 n. 1 (Alaska 1983))].  To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence.  [Tachick Freight Lines v. Dep’t of Labor, 773 P.2d 451, 453 (Alaska 1989) (citing In re Cornelius, 520 P.2d 76, 83 (Alaska 1974))].  We conclude that the hearing officer’s position as an AFL-CIO vice president is insufficient to show actual or probable bias on its own.  Although the chair ruled against AT&T on some procedural questions, that alone is not sufficient to show a predisposition to find against AT&T.  AT&T has made no showing that the hearing officer prejudged any facts in this case or was motivated by actual bias in ruling on procedural issues. . . . (id. at 1246).

Alaska Workers’ Compensation Appeals Commission decisions are in accord.  See e.g.,  Municipality of Anchorage v. Faust, AWCAC Decision No. 078, at App. 1, p. 28-29 (May 22, 2008): “To establish that an appearance of impropriety exists, the appellee must identify objective facts from which a fair-minded person could conclude that an appearance of partiality on the chair’s part exists. . . .  Only if she cannot be open-minded and fairly consider the arguments on their merits, and treat the parties fairly and impartially, should the chair recuse herself.”  Witbeck v. Superstructures, Inc, AWCAC Decision No. 066, at 16-17, n. 46 (January 23, 2008).  “Witbeck did not allege any personal partiality, connection to a party, or financial interest in the outcome, or demonstrate a record of partiality or bias.  To show hearing officer bias, a party must show that the hearing officer had a predisposition to find against a party or that the hearing officer interfered with the orderly presentation of the evidence; adverse rulings alone are not enough to demonstrate bias.”  See also, Woodin v. Agrium, AWCB Decision No. 08-0136 (July 23, 2008) at 22.

See also, Kling v. Norcon, Inc., 3AN-92-1232 Civil (Alaska Superior Court September 2, 1993) in which the Alaska Superior Court upheld the board’s decision not to disqualify a panel member, where the panel member had a professional relationship with Norcon’s attorney, but the panel member denied he harbored any bias against the employee.  The court, concerned over the “appearance of impropriety,” conducted additional legal research, and concluded although there was broad language regarding the importance of preserving the “appearance of justice,” opinions rested on the maxim adjudicators enjoy a presumption they are unbiased, and “only a direct, usually personal and pecuniary, interest can operate to rebut the presumption.”

In DeNardo v. Maassen, 200 P.2d 305 (Alaska 2009), Mr. DeNardo filed a motion to recuse the judge for cause, alleging he was biased because he was a named defendant in another suit brought by Mr. DeNardo (id. at 310).  The judge declined to recuse himself because “[t]his court does not feel as though it must recuse itself merely because it is being sued in another case by 
Mr. DeNardo” (id.).  On appeal, the Alaska Supreme Court referenced statutes, canons and case law pertaining to a judge’s duty to recuse.  The court noted a judge has as great an obligation not to disqualify himself when there is no occasion to do so as he has when there are valid reasons to do so (id. at 310-311; quoting Amidon v. State, 604 P.2d 575, 577 (Alaska 1979)).  

DeNardo found the record did not contain any specific evidence of actual bias or an appearance of bias by the judge (DeNardo, 200 P.2d 311).  The court stated its past holdings demonstrated neither a judge’s interpretations of the law nor adverse rulings alone were sufficient to require recusal (id.).  DeNardo held “disqualification is not required simply because a party is separately suing the judge in the judge’s official capacity or based on the judge’s performance of official duties, as long as the judge reasonably believes he or she can be fair and impartial” (id.).  

The Alaska Supreme Court has held when only the appearance of partiality is involved, a greater showing is required for reversal [of the judge’s decision not to disqualify herself].  In Amidon the court stated:

[A] showing of actual bias in the decision rendered . . . or the appearance of partiality might be sufficient grounds for us to reverse [the judge’s decision not to disqualify himself] in an appropriate case.  Where only the appearance of partiality is involved . . . we will require a greater showing for reversal.  In any event, we will not overturn a judge’s decision unless it is plain that a fair-minded person could not rationally come to that conclusion on the basis of the known facts. 

In Amidon, the court found the judge had not abused his discretion in refusing to recuse himself, although the defendant’s attorney had publically criticized the judge and the judge had referred the attorney to the State Bar Association for disciplinary proceedings.  The court found no actual bias or prejudice on the judge’s part was shown (Amidon, 604 P.2d 576-78).  In addition, the court noted the law “does not provide for disqualification where the sole concern is maintenance of the appearance of impartiality” (id. at 578).  The Alaska Code of Judicial Conduct does not apply to hearing officers or Board members.  However, Amidon and DeNardo provide good guidance in recusal cases.  

ANALYSIS

1) Was the decision not to disqualify member Steele correct?

Employee’s only objection to member Steele’s participation at hearing was member Steele’s voluntary disclosure of a potential conflict of interest.  Ms. Steele works for an employer who is represented by an attorney affiliated with Employer’s counsel’s office.  Ms. Steele contended she had no interest whatsoever in the outcome of Employee’s claim.  She expressed a lack of prejudice or bias against or in favor of either party.  Employee provided no specific evidence of prejudice or bias by Ms. Steele, against Employee.  Kling; DeNardo.  A party objecting to a panel member’s participation based solely on the “appearance of impartiality” has a greater burden to show evidence of prejudice or bias.  Amidon.  Here, absent such evidence, a reasonable person could conclude member Steele can be impartial, unbiased, fair, and appropriately address the issues before her.  The oral decision denying Employee’s request for member Steele’s disqualification on May 23, 2012, was correct.

2) Was the decision to hear only Employer’s petition to dismiss correct?

Employee objected to her pending claim and petition not being heard on May 23, 2012, because she was confused about the Prehearing Conference Summary and the issue scheduled for hearing.  She contends she was misinformed as to the prehearing conference’s purpose enter level of participation.  Nevertheless, even assuming for the sake of argument her assertion is true, both Employee and her non-attorney representative were present telephonically at the April 3, 2012 prehearing conference where the hearing issue for May 23, 2012, was discussed.  Both Employee and her non-attorney representative received a copy of the April 3, 2012 Prehearing Conference Summary.  The summary clearly and unequivocally states the “only issue for the hearing is employer’s petition to dismiss.”  Even if Employee’s contention the Prehearing Conference Summary does not adequately record the prehearing conference events were true, neither she nor her non-attorney representative objected timely to the Prehearing Conference Summary or sought clarification or modification.  8 AAC 45.065(c).  Therefore, the Prehearing Conference Summary governs the course of the hearing and limits the issues (id.).  

Employee also mistakenly believed her Affidavit of Readiness for Hearing resulted in her claim and petition automatically being set for hearing.  The prehearing conference designee has discretion to identify and simplify the issues for a hearing.  8 AAC 45.065(a)(1).  Hearing Employer’s petition to dismiss before hearing Employee’s claim and petition makes sense, because if Employer’s petition were granted, Employee’s claim and petition would become moot.  Because the only issue set for the May 23, 2012 hearing was Employer’s petition to dismiss, the oral order overruling Employee’s objection to her claim and petition not being heard on May 23, 2012, was correct.

3) Was the oral order denying Employee’s request for a continuance correct?

The law says the Act must be interpreted to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers, and requires cases be decided on their merits.  AS 23.30.001.  The law further states rules to carry out the Act’s provisions should provide process and procedure, which is as summary and simple as possible.  AS 23.30.005(h).  Hearings are held at the time and place fixed by notice.  8 AAC 45.070(a).  Continuances are disfavored, not routinely granted, delay hearings, complicate matters, and generally thwart legislatively mandated goals.  8 AAC 45.074(b).

As discussed above, the April 3, 2012 Prehearing Conference Summary clearly and expressly stated the “only issue for hearing is Employer’s Petition to Dismiss.”  8 AAC 45.065(c).  Employee and her experienced, non-attorney representative appeared telephonically at the prehearing.  Both were served with copies of the Prehearing Conference Summary, and neither objected to the summary.  
8 AAC 45.065(d).  The sole issue for hearing was adequately noticed to all parties.  8 AAC 45.070(a).  Due diligence by either Employee or her non-attorney representative would have disclosed the issue for which they should have prepared for the May 23, 2012 hearing.  8 AAC 45.074(J), (M).  The law allows for continuances based upon a misunderstanding of the moving party’s preparation level, “surprise,” or the possibility of “irreparable harm” to a party from a failure to grant the requested continuance (id.).  As discussed above, the Prehearing Conference Summary eliminated any element of surprise as to the issue for hearing.  Other possible “good cause” excuses applicable to this situation would require “due diligence” on Employee’s or her non-attorney representative’s part, evidence of which is not present in the record (id.).

The oral decision denying Employee’s continuance request comports with the legislative intent to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Employee, if she is entitled to them, at a reasonable cost to Employer.  AS 23.30.001.  It furthered the goal of moving this matter toward a decision on its merits, in a summary and simple manner as possible.  AS 23.30.005(h).  Lastly, the oral order follows the applicable regulation, 8 AAC 45.074, and was thus correct.
4) Does the agency have authority to consider reopening the record and modifying McCullough I?

The Alaska Supreme Court stayed Employee’s pending appeal to “allow” the agency to consider her petition to reopen her claim.  The court recognized motion practice before it would not lend itself to a “full illumination” of what did or did not transpire following McCullough I.  The court’s order does not require McCullough I be modified; it simply allows this decision to review the record to determine whether or not it should.  The April 3, 2012 Prehearing Conference Summary further limits this decision’s authority to deciding only whether there is jurisdiction to consider Employee’s claim and petition for modification.  8 AAC 45.065(c).  In other words, if there is no jurisdiction, McCullough I cannot be reviewed or modified.

Reconsideration requests apply only to legal issues.  Modification applies only to factual questions.  Lindekugel.  It is clear Employee timely filed her April 4, 2008 petition requesting both reconsideration and modification.  Employee had 15 days from March 24, 2008 to request reconsideration.  AS 44.62.540.  April 4, 2008, falls safely within that time limitation.  She had one year from March 24, 2008, to file a request for modification.  AS 23.30.130.  Again, April 4, 2008, is well within the one-year limit.  Hodges.  It is equally clear the original designated chair’s April 28, 2008 letter to the parties correctly determined Employee’s petition for reconsideration was denied by operation of law, as there had been no action on it for 30 days after McCullough I.  AS 44.62.540.  However, the chair’s April 28, 2008 letter does not make a ruling on Employee’s petition for modification under AS 23.30.130.  In fact, the April 28, 2008 letter expressly states: “We will not be acting on the employee’s request under AS 23.30.130.”  In short, Employee’s timely petition for modification is still pending.  Rodgers.

Employer’s reliance upon Gilstrap is misplaced.  Though the premise Employer sites from Gilstrap is correct, and an appeal does not toll the time limitation for filing a petition for modification under AS 23.30.130, Gilstrap is distinguishable.  In Gilstrap, the record did not disclose whether the employee timely filed a petition for modification, but the employee claimed the period to do so was tolled because he had appealed.  He was wrong.  Here, Employee timely filed her petition for modification, which is still pending.  Furthermore, the designated chair’s April 28, 2008 letter neither denies Employee’s petition for modification nor directs her to request a hearing if she desired one.  Richard; Dwight; Bohlmann.  To the contrary, the letter simply says the panel will “not be acting” on her modification petition and by so stating implies it would have done her no good to ask for a hearing anyway.  

One could also infer from the April 28, 2008 letter the panel’s failure or refusal to act on the petition for modification would have the same result under AS 23.30.130 as the panel’s failure or refusal to act on the reconsideration petition had under AS 44.62.540.  This is not correct.  A party’s rights under a modification request are not extinguished if the panel fails to act on the request within 30 days of the decision from which modification is sought.  AS 23.30.130.  In any event, Employee appealed McCullough I.  A better course would have been for the April 28, 2008 letter to advise Employee to file an Affidavit of Readiness for Hearing if she wanted a hearing on her petition for modification.  Richard; Dwight; Bohlmann.  She then still could have appealed McCullough I¸ and asked for a stay from the appeals commission so the agency could decide her modification petition, just as she did in her pending Alaska Supreme Court appeal.

The fact the appeals commission affirmed McCullough I is immaterial.  As the Alaska Supreme Court stated in Sulkosky: “The order is not rendered immune from modification simply because it was earlier affirmed on appeal” (Sulkosky, 919 P.2d 162).  Thus, Employee’s April 4, 2008 petition for modification is not time-barred, because she filed and served her petition within one year of McCullough I.  Furthermore, Employee’s January 23, 2012 petition raises some of the same issues raised in her April 4, 2008 petition, particularly in respect to issues Employee had with the “Dimmick/Haynes” witnesses, and thus relates back and amends the original pleading.  8 AAC 45.050(e).  Given this analysis and the Alaska Supreme Court’s directive in its January 31, 2012 order, the agency retains jurisdiction over Employee’s petitions for modification and Employer’s petition to dismiss will be denied.

Employee is advised this decision does not mean McCullough I will be modified.  This decision simply determines jurisdiction exists for the agency to consider modifying McCullough I.  Because Employer’s petition to dismiss Employee’s petition for modification was the only issue at the May 23, 2012 hearing, this decision will not decide her petition for modification on its merits.  8 AAC 45.065(c).  Another hearing is required.  The designee will be directed to hold a prehearing conference at which the parties can arrange for a mutually convenient date on which Employee’s petitions for modification will be heard.  8 AAC 45.065(a).

As the next hearing will address Employee’s April 4, 2008 petition for modification of McCullough I, as amended by her January 23, 2012 petition, and Employer’s defenses, her pending January 23, 2012 claim, which in essence requests the same benefits she sought in the claim dismissed in McCullough I, is irrelevant.  McCullough I held Employee did not sustain a work-related injury, which is an “all or nothing” result.  McCullough I will either be modified, in which case Employee may be awarded benefits or her petition for modification will be denied, and McCullough I will be affirmed making her pending claim moot.  

Employee is advised she must, at hearing on her modification petition, comply with all requirements of AS 23.30.130 and 8 AAC 45.150.  Specifically, Employee must clearly set forth the alleged mistakes in determination of any facts she contends were made in McCullough I.  Furthermore, Employee must cite evidence in support of her allegations of mistake.  To the extent Employee’s petition for modification is based on allegedly “newly discovered” evidence, she must provide an affidavit stating the reasons why, with due diligence, the purportedly newly discovered evidence supporting her allegation of mistake could not have been discovered and produced at the 2007 hearing.  She may also testify to this point.  Lastly, Employee must explain the effect the alleged mistakes and new evidence would have upon McCullough I.  
AS 23.30.130; 8 AAC 45.150(d); Richard; Dwight; Bohlmann.

Employee is further advised a bare allegation of a factual mistake without detail sufficient to permit review will not support a modification request.  8 AAC 45.150(e).  She is advised she will not be allowed to simply reargue the entire case at the next hearing, but will be limited to presenting her specified allegations of mistakes, her “newly discovered evidence,” her explanation as to why this evidence with due diligence could not have been produced at the 2007 hearing, and arguments how this could affect McCullough I.  Conversely, Employer will be provided an opportunity to rebut Employee’s assertions.  The hearing on Employee’s modification petition will not be an avenue for her to reargue the law, as modification refers only to facts, not legal arguments.  The maximum time for hearing will be limited to two hours.

CONCLUSIONS OF LAW

1) The decision not to disqualify member Steele was correct.

2) The decision to hear only Employer’s petition to dismiss was correct.

3) The oral order denying Employee’s request for a continuance was correct.

4) The agency has authority to consider reopening the record and modifying McCullough I.


ORDER
1) The oral orders at the May 23, 3012 hearing were correct and are affirmed.

2) Employer’s February 6, 2012 petition to dismiss is denied.

3) The parties are directed to attend a prehearing conference to choose a mutually convenient hearing date at which the panel will consider Employee’s April 4, 2008 petition for modification of McCullough I, as amended by her January 23, 2012 petition.

4) The parties shall file briefs and witness list in accordance with the applicable regulations.

5) The hearing shall be limited to two hours.

Dated in Anchorage, Alaska on June 26, 2012.
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Patricia Vollendorf, Member

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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