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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	JEFFRY A. FLEETWOOD, 

                                                  Employee, 

                                                   v. 

NC MACHINERY CO,

                                                  Employer,

                                                   and 

HARNISH GROUP INC,

                                                  Insurer,

 
	)

)

)
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)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200721746
AWCB Decision No.  12-0111
Filed with AWCB Anchorage, Alaska

on June 26, 2012


Jeffry Fleetwood’s claim for current and future medical treatment, disability, and reemployment benefits and was heard on May 29, 2012.  Robert Rehbock represented Mr. Fleetwood (Employee).  Nora Barlow represented NC Machinery Co. (Employer).  The parties entered into a compromise and release agreement (C&R) that was found to be in Employee’s best interest and was approved on April 18, 2012.  The parties request that approval of C&R be memorialized.  The record closed on May 29, 2012.

ISSUES
Employee contends his November 16, 2007 work injury is the substantial cause of his disability and need for benefits.  Employer contends Employee’s disability and need for benefits are not due to his work injury, and, consequently, he is not entitled to further benefits.  

1.
Is the November 16, 2007 work injury the substantial cause of Employee’s disbility and need for current and future benefits? 

2.
Was the Compromise and Release agreement in Employee’s best interest?

FINDINGS OF FACT
The following findings of fact and factual conclusions are established by a preponderance of the evidence:

1) On November 16, 2007, while working for the Employer as a truck driver, Employee was cleaning the bed of a delivery truck, slipped on ice and snow, and felt his back “pop.”  Employer learned of the injury on November 19, 2007.  (Report of Occupational Injury or Illness, January 21, 2008)  

2) On November 17, 2007, Employee went to the emergency room.  X-rays revealed minimal degenerative changes of the lumbar spine with anterior osteophyte formation of the superior endplate of L5.  (Alaska Native Medical Center (ANMC) Emergency Department Report and Radiology Report, November 17, 2007).  

3) After conservative treatment including chiropractic treatment and pain medications failed to relieve his symptoms, a February 2, 2008 MRI revealed an extremely large disc extrusion at the L4-5 level, but no mention is made of degenerative changes at that level.  (ANMC Radiology Report, February 2, 2008).  

4) On February 29, 2008, Employee underwent a partial hemilaminectomy and discectomy.  Three extremely large disc fragments were removed.  (ANMC Operative Report, February 29, 2008).  

5) The February 29, 2008 surgery did not relieve Employee’s pain, and he continued to treat with pain medication.  (ANMC Chart Note, March 11, 2008).  

6) Employee had another MRI on March 22, 2008, which showed the February 29th surgery resolved the disc extrusion at L4-5, and only mild residual stenosis due to degenerative facet arthropathy and a small residual disc bulge remained.  (ANMC Radiology Report, March 22, 2008).  

7) Employee continued to receive pain medication (e.g. ANMC Chart Note, April 15, 2008).  

8) AnSeptember 19, 2008 x-ray showed small anterior osteophytes and mild facet joint hypertropy at the L4-5 level.  An MRI taken the same day revealed the prior surgery, and noted no evidence of a recurrent herniation.  The report makes no mention of degenerative conditions at the L4-5 level.  (Alaska Spine Institute Radiology Reports, September 19, 2008).

9) Employee continued to experience symptoms, and on December 2, 2008, orthopedic surgeon John Swanson, M.D., performed an employer’s medical evaluation (EME).  Dr. Swanson noted that Employee had been seen for back problems several times prior to the November 16, 2007 injury.  He determined Employee suffered from spondylosis, a chromic degenerative arthritic condition, and noted the November 17, 2007 x-ray showed evidence of the degeneration.  He opined the November 16, 2007 work injury caused a lumbar strain, which had resolved by July 16, 2008.  Dr. Swanson determined Employee had a spontaneous disc herniation about January 25, 2008, which led to the February 29th surgery.  He attributed any permanent impairment to the spontaneous herniation rather than the work injury.  He noted Employee had a chemical dependency problem in 2005 and 2006.  Although Dr. Swanson reviewed reports of imaging studies, he did not review the imaging studies themselves.  (Swanson EME Report, December 2, 2008).

10) Relying on Dr. Swanson’s report, Employer controverted all benefits on December 22, 2008.  (Controversion Notice, December 19, 2009).  

11) Employee filed a workers’ compensation claim (WCC) on February 4 2009, seeking medical costs, permanent partial impairment (PPI) and reemployment benefits.  (WCC, February 4, 2009).  

12) On August 6, 2009 Employee had another MRI, which showed a stable broad-based disc protrusion at L4-5with moderate to severe degenerative hypertrophy.  The report makes no mention of osteoarthritis or spondylosis at the L4-5 level.  (ANMC Radiology Report, August 6, 2009.  

13) Employee continued to experience significant back and leg pain, and on December 15, 2009, James Eule, M.D., evaluated Employee and found the degenerative changes were “a moot point” given Employee had suffered “a massive disc herniation and now his disc is disrupted.”  (Dr. Eule chart note, December 15, 2009).  

14) On April 16, 2010, Dr. Swanson reviewed additional medical records and imaging studies.  He confirmed his earlier diagnosis of pre-existing spondylosis, found no objective evidence to warrant a lumbar spine fusion and diagnosed “pain medication seeking behavior.”  In reviewing the various images, Dr. Swanson noted the following at the L4-5 level:

a)
November 17, 2007 x-ray:  Spurs on the vertebral bodies, both on the right and left sides anteriorly.

b)
February 2, 2008 MRI:  Facet joints are arthritic with spurs and loss of cartilage space height.  There is a large extruded disc.  The facet joints are very arthritic with large spurs.

c)
March 22, 2008 MRI:  Extruded disc at L4-5 has been removed.  Disc osteophyte complexes anteriorly and posteriorly.  

d)
September 19, 2008 x-ray and MRI:  Bony spurs on the vertebral bodies, especially on the left.  Arthritic facet joints, irregular endplates, and sclerosis throughout the lumbar spine on the right and left.  The facet joints are arthritic with significant spurs and loss of cartilage space height.  

e)
August 6, 2009 MRI:  L4-5 is narrowed with Modic changes and there is a small disc osteophyte complex anteriorly with Modic endplate changes.  The facet joints are very arthritic, worse on the left than on the right.  (Swanson, EME Report, April 16, 2010).  

15) On October 11, 2010, Dr. Eule performed a fusion at the L4-5 level.  He noted that Employee “was densely afraid of having back surgery and but (sic) finally was getting to the point even with significant pain management that he was having a hard time.”  (Alaska Regional Hospital, Operative Report, October 11, 2010).  

16) On October 26, 2010, Edward Voke, M.D., noted that after the surgery, Employee had “increasing pain in his right lower extremity.”  Treatment with pain medications continued.  (Orthopedic Physicians Anchorage, chart note, October 26, 2010).  

17) On March 15, 2011, Edward Tapper, M.D., an orthopedic surgeon, examined Employee in a second independent medical evaluation (SIME).  Dr. Tapper diagnosed Employee with failed back surgery times two at L4-5 and chemical addiction and dependency.  While Dr. Tapper acknowledged that Employee had a longstanding and pre-existing drug addiction, he relied on Employee’s statement that he was taking no medication at the time of the November 2007 injury.  He stated that 100 % of Employee’s disability and need for treatment was the November 2007 injury.  Dr. Tapper stated Employee was not yet medically stable but could return to light duty work, although he had concerns about Employee’s narcotics use.  In his review of the various imaging studies, Dr. Tapper noted:

a)
November 17, 2007 x-ray:  I do not see any significant osteoarthritis or spondylosis.  

b)
February 2, 2008 MRI:  The disc is too dark for good visualization, but I can see the huge disc extrusion.

c)
March 22, 2008 MRI:  The huge disc extrusion is gone.  Again I see minimal or no spondylosis.  

d)
September 19, 2008 x-ray and MRI: There really is no significant osteoarthritis or spondylosis throughout his lumbar spine.  There is very minimal disc space narrowing.  Dr. Swanson has made a big point of spondylosis in his lumbar spine, and it is less than minimal.

e)
August 6, 2009 MRI:  There is more narrowing of the L4-5 disc space, but again, I do not see any significant arthritis or spondylosis throughout.  

Dr. Tapper expected Employee to reach medical stability one year after the surgery, or by November 2011.  He stated the focus of further treatment should be the chemical addiction, with follow-up to assess the outcome of the surgery.  (SIME Report, March 10, 2011).  

18) Dr. Eule examined Employee on February 7, 2012.  The fusion was solid and he found no abnormalities.  He recommended physical therapy to improve Employee’s motion.  Dr. Eule stated the pain medication problem was “completely a separate problem from his back.”  He concurred with Employee’s effort to get off pain medication and gave him a referral.  (Orthopedic Physicians Anchorage, chart note February 7, 2012).  

19) Following mediation the parties entered into a C&R, which was approved on April 18, 2012.  The C&R resolved all issues through April 18, 2012.  The parties also agreed that Employee’s claim for indemnity benefits, including reemployment benefits, would remain effective for three years from April 18, 2012, subject to any defenses Employer may have under the Act.  Employer agreed to pay for an outpatient detoxification program for narcotic medications during 90 days following C&R approval, and Employee waived his entitlement to prescription narcotic medication after the 90-day period.  Employee also waived his entitlement to any invasive medical treatment for his back, but retained the right to conservative medical treatment for three years, subject to any defenses Employer may have under the Act.  (Compromise & Release, April 18, 2012).  

PRINCIPLES OF LAW
AS 23.30.001. Intent of the legislature and construction of chapter.
It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

. . .

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.012. Agreements in regard to claims.

[image: image1](a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130 , 23.30.160, and 23.30.245, and is enforceable as a compensation order.

[image: image2](b) The agreement shall be reviewed by a panel of the board if the claimant or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the claimant is waiving future medical benefits.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130 , 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter, and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  A lump-sum settlement may be approved when it appears to be to the best interest of the employee or beneficiary or beneficiaries.

AS 23.30.041. Rehabilitation and reemployment of injured workers.

. . .

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."

AS 23.30.095. Medical treatments, services, and examinations.

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee.  . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require.  

. . .

(c) A claim for medical or surgical treatment, or treatment requiring continuing and multiple treatments of a similar nature, is not valid and enforceable against the employer unless, within 14 days following treatment, the physician or health care provider giving the treatment or the employee receiving it furnishes to the employer and the board notice of the injury and treatment, preferably on a form prescribed by the board. The board shall, however, excuse the failure to furnish notice within 14 days when it finds it to be in the interest of justice to do so, and it may, upon application by a party in interest, make an award for the reasonable value of the medical or surgical treatment so obtained by the employee. When a claim is made for a course of treatment requiring continuing and multiple treatments of a similar nature, in addition to the notice, the physician or health care provider shall furnish a written treatment plan if the course of treatment will require more frequent outpatient visits than the standard treatment frequency for the nature and degree of the injury and the type of treatments. The treatment plan shall be furnished to the employee and the employer within 14 days after treatment begins. The treatment plan must include objectives, modalities, frequency of treatments, and reasons for the frequency of treatments. If the treatment plan is not furnished as required under this subsection, neither the employer nor the employee may be required to pay for treatments that exceed the frequency standard. The board shall adopt regulations establishing standards for frequency of treatment
AS 23.30.120. Presumptions.

(a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter; . . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Id.  

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  Evidence supporting the preliminary link is viewed in the light most favorable to the employee; competing evidence is disregarded and no determination is made as to witnesses' credibility McGahuey v. Whitestone Logging, Inc., 262 P.3d 613, 620 (Alaska 2011).  Medical evidence may be needed to attach the presumption of compensability in a complex medical case. Burgess Constr. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).  
If the employee establishes the preliminary link, then “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, AWCAC Decision No. 150, 7 (Mar. 25, 2011).  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the presumption is raised and not rebutted, the claimant need produce no further evidence and the claimant prevails solely on the raised but un-rebutted presumption.  Williams v. State, 938 P.2d 1065 (Alaska 1997).  “If the employer rebuts the presumption, it drops out, and the employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of the disability, need for medical treatment, etc.  Should the employee meet this burden, compensation or benefits are payable.”  Runstrom at 8.  

AS 23.30.122.  Credibility of witnesses.  

The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.190. Compensation for permanent partial impairment; rating 

guides.

(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 , but the compensation may not be discounted for any present value considerations.

8 AAC 45.082. Medical treatment 

. . .

(e) A written treatment plan under AS 23.30.095 is required for payment of services provided on an outpatient basis for an injury that occurs on or after July 1, 1988. A written treatment plan is not required before providing services while the employee is hospitalized. 

(f) If an injury occurs on or after July 1, 1988, and requires continuing and multiple treatments of a similar nature, the standards for payment for frequency of outpatient treatment for the injury will be as follows. Except as provided in (h) of this section, payment for a course of treatment for the injury may not exceed more than three treatments per week for the first month, two treatments per week for the second and third months, one treatment per week for the fourth and fifth months, and one treatment per month for the sixth through twelfth months. Upon request, and in accordance with AS 23.30.095 (c), the board will, in its discretion, approve payment for more frequent treatments. 

8 AAC 45.160. Agreed settlements 

(a) The board will review a settlement agreement that provides for the payment of compensation due or to become due and that undertakes to release the employer from any or all future liability. A settlement agreement will be approved by the board only if a preponderance of evidence demonstrates that approval would be for the best interest of the employee or the employee's beneficiaries. The board will, in its discretion, require the employee to attend, and the employer to pay for, an examination of the employee by the board's independent medical examiner. If the board requires an independent medical examination, the board will not act on the agreed settlement until the independent medical examiner's report is received by the board. 

. . .

(e) An agreed settlement in which the employee waives medical benefits, temporary or permanent benefits before the employee's condition is medically stable and the degree of impairment is rated, or benefits during rehabilitation training after the employee has been found eligible for benefits under AS 23.30.041 (g) is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of the evidence that the waiver is in the employee's best interest. In addition, a lump-sum settlement of board-ordered permanent total disability benefits is presumed not in the employee's best interest, and will not be approved absent a showing by a preponderance of evidence that the lump-sum settlement is in the employee's best interests. 

ANALYSIS
Is the November 16, 2007 work injury the substantial cause of Employee’s disbility and need for current and future benefits? 
Whether the November 16, 2007 injury is the substantial cause of Employee’s disability and need for benefits is a factual question to which the presumption of compensability applies.  Given the parties’ compromise and release agreement, only benefits after April 18, 2012 are at issue.  

At the first stage of the presumption analysis, Employee must establish a "preliminary link" between his employment and the disability and need for benefits.  Here, Dr. Tapper’s March 15, 2011 report stated that the November 2007 injury caused 100 percent of Employee’s disability and need for treatment.  Without weighing any conflicting evidence or evaluating credibility, that statement alone is sufficient to establish a preliminary link between Employee’s employment and his disability and need for medical care.  

To rebut the presumption, Employer needed to produce evidence demonstrating that a cause other than employment played a greater role in causing Employee’s disability and need for medical treatment.  The weight given to Employer’s evidence and its credibility are not considered at this stage.  Dr. Swanson opined the work injury had caused only a lumbar strain, which had since resolved.  Employer rebutted the presumption by producing evidence suggesting a cause other than employment played a greater role than the work injury in causing Employee’s disability and need for medical treatment.  

Because Employer has rebutted the presumption, it drops out, and Employee must prove, by a preponderance of the evidence, that in relation to other causes, employment was the substantial cause of his disability and need for benefits.  Drs. Swanson and Tapper are both credible; their reports are accorded different weight, however.  

Here, the doctors have used different terminology for the same condition; osteophytes are commonly referred to as bone spurs, and spondylosis is an arthritic condition of the spine.  Dr. Tapper’s descriptions of the osteophytes or spondylosis are more consistent with the descriptions in the radiologic reports and Dr. Eule’s opinion.  The radiologic reports describe the conditions as “minimal,” “mild,” “small,” or make no mention of the conditions at all.  Dr. Eule stated the degenerative changes were “moot” given the massive disc herniation.  Dr. Tapper described the condition as “minimal,” “very minimal,” “less than minimal,” and in two cases, he stated he “did not see any.”  In contrast, Dr. Swanson stands alone in describing Employee as having “very arthritic” facet joints, with “large” or “significant” spurs.  Because Dr. Tapper’s opinion is more consistent with other medical evidence, it is accorded more weight than that of Dr. Swanson.  
Employee has established by a preponderance of the evidence that the November 17, 2007 work injury is the substantial cause of his disability and need for benefits.  

Was the Compromise and Release agreement in Employee’s best interest?

Because Employee waived some future medical benefits in the C&R, AS 23.30.012 and 8 AAC 45.160 require board review of the C&R.  And because he may not be medically stable, 8 AAC 45.160(e) establishes a presumption the agreement is not in his best interest and requires a preponderance of the evidence to overcome that presumption.  

Employee waived further invasive back treatment, but retained the right to conservative treatment for three years.  None of the doctors who examined Employee indicated he will need further surgery or other invasive procedures for his back, either now or in the future.  As for conservative treatment, Dr. Eule’s recommendation for physical therapy to improve Employee’s motion is the only recommendation for medical treatment.  There is nothing to indicate Employee will need further invasive treatment for his back, and nothing to suggest he will need extensive conservative treatment.  The limitations on treatment for Employee’s back easily accommodate any anticipated treatment.  

Employee waived narcotic medication after 90 days, but Employer agreed to pay for a detoxification program within that time.  All doctors agree that treating Employee’s chemical addiction is of primary importance.  However, whether the work injury was the substantial cause of the dependency is disputed.  Dr. Eule stated the dependency was separate but related to the back problem.  Dr. Swanson said Employee had dependency problems prior to the work injury, and, in reliance on Employee’s statements, Dr. Tapper found work to be the substantial cause of the drug dependency.  The parties’ agreement allows Employee to promptly get the detoxification that all of the doctors agree he needs, without the delay that would be necessitated for further evidence gathering and a hearing.  

It is unclear whether Employee is yet medically stable.  Although Dr. Tapper predicted Employee would be medically stable by November 2011, in February 2012 Dr. Eule recommended physical therapy to improve Employee’s range of motion, but did not indicate how long physical therapy would be required and there are no subsequent medical reports.  Under the frequency of treatment standards in AS 23.30.095(c), the course of physical therapy would be limited to one year.  If he is found to be permanently impaired at that point, he would still have two years in which to seek permanent partial impairment and reemployment benefits.  Under the parties’ agreement, Employee would be allowed all of the indemnity and reemployment benefits to which he might reasonably be entitled.  

The agreement is in Employee’s best interest.  It permits him to promptly obtain the detoxification that the doctors agree is of primary importance, and while it limits other benefits, those limitations are broad enough to allow him to obtain those benefits that he might reasonably expect.    

CONCLUSIONS OF LAW
1.
The November 16, 2007 work injury is the substantial cause of Employee’s current disability and need for medical treatment.
2.
The Compromise and Release agreement is in Employee’s best interest.

ORDER
1.
Employee’s workers’ compensation claim for disability benefits and medical treatment is granted.

2.
Employer shall pay Claimant’s medical and related benefits for the work injury in accordance with the Act and the April 18, 2012 Compromise and Release Agreement.  
Dated at Anchorage, Alaska on June 26, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chair






Don Gray, Member






Rick Traini, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of JEFFRY A. FLEETWOOD employee, v. NC MACHINERY CO., employer, and HARNISH GROUP INC, insurer;Case No. 200721746; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 26th day of June, 2012.
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