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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	FRANCIS Y. LAMBERT, 

                              Employee, 

                                Applicant,

                              v. 

ANCHORAGE MARRIOTT HOTEL,

                               Employer,

                                    and 

FEDERAL INSURANCE COMPANY,

                                Insurer,

                                  Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200521855, 200424138, 

200503156
AWCB Decision No. 12-0113
Filed with AWCB Anchorage, Alaska

on June 27, 2012


Francis Y. Lambert’s (Employee) petition for modification of the Decision & Order in Lambert v. Anchorage Marriott, AWCB Decision No. 12-0020 (January 31, 2012) (Lambert I), and for a Second Independent Medical Evaluation (SIME) was heard on June 5, 2012, in Anchorage, Alaska.  Employee represented herself and testified.  Attorney Robert Griffin represented Anchorage Marriott Hotel and Federal Insurance Company (Employer).  The record closed at the conclusion of the hearing on June 5, 2012.   A two-person panel heard the case, which constitutes a quorum, pursuant to AS 23.30.005(f).


ISSUES

Employee contends she should be given an SIME because she is still in pain from her work with Employer in 2004 and 2005.   Employee believes an SIME will assist her in determining why she still has pain in her knees and arms.  Employee contends an SIME will provide her with answers and assist her in returning to work.  

Employer contends an SIME is unnecessary and Employee’s request is untimely.  Employer asserts there is no medical dispute between Employer’s doctor and Employee’s treating physicians.  It contends a dispute is essential before an SIME may be ordered and the dispute must be significant and of assistance to the board in evaluating a claim for benefits.  Employer contends Employee’s treating physicians have related her pain complaints to other causes than her work with Employer and in this regard Employee’s treating physicians are in agreement with Employer’s doctor.  

1) Should an SIME be ordered?

Employee further contends Lambert I was incorrectly decided because the board did not fully appreciate her ongoing pain and its relationship to her employment with Employer.   Employee asserts she has new evidence in the form of statements from co-workers who verify her pain complaints and how she worked for Employer even though in pain but she is no longer able to work due to the ongoing pain.

Employer further asserts Lambert I was correctly decided, there were no mistakes of fact, and the new statements Employee provided to support her petition were from co-workers when she worked for Employer in 2004 and 2005.  Employer further contends, therefore, these statements are not new evidence which could not have discovered earlier and, thus, cannot be a basis for modifying Lambert I.

2) Should Lambert I be modified?


FINDINGS OF FACT

A review of the entire record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On January 31, 2012, Lambert I discussed the evidence in the record, made factual findings, and issued conclusions of law.  Those factual findings and legal conclusions are incorporated herein by reference (record). 

2) Lambert I specifically found “Employee has not proven her claims for time loss and medical treatment for her 2004 and her 2005 injuries, individually or collectively, and her claims are denied” (Lambert I, Conclusions of Law #3).

3) From the Findings of Fact in Lambert I, the following specific findings are reiterated here:

(28) On January 21, 2006, Employee saw Dr. McAlister who reviewed the nerve conduction studies which revealed mild left median neuropathy.  Dr. McAlister noted Employee presented a confusing picture, trying to equate her injuries to both her work and the MVA.  He noted Employee’s neck and shoulder pain had resolved and she was complaining only of wrist, hand and knee pain.  He referred her back to Alaska Spine Institute for pain management (January 21, 2006, McAlister chart note).

. . .

(40) On March 21, 2006, Employee saw Dr. Johnston for bilateral arm and hand pain.  Dr. Johnston stated “I truly do not have a good explanation for why she has such diffuse symptoms other than this representing more of a tendinitis in her arms and patellofemoral pain in the lower extremities.  I think doing a home exercise program” and switching her to Daypro will help give her pain relief (March 21, 2006, Johnston chart note).

. . .

(42) On May 11, 2006, Employee saw Leslie Dean, M.D., (hand specialist) on referral from Dr. Johnston.  Dr. Dean opined she was unable to give Employee an etiology for her discomfort, noting her electrodiagnostic studies were not impressive.  She discussed with Employee a steroid injection which was performed (May 11, 2006, Dean chart note; experience, observations, judgment).

. . .

(46) On July 15, 2006, Employee saw John M. Ballard, M.D., for an EME.  His assessment was very mild patellofemoral strain secondary to kneeling by history, although her knees were normal on examination.  Employee did not have any injury or condition related to either of her knees at that time.  He opined her neck and left shoulder complaints related to her MVA.  She had complaints of right shoulder pain with no diagnosable condition.  There was no evidence of crepitus, rotator cuff pathology, or biceps tendinitis.  He could not explain why Employee still had wrist symptoms since she was no longer working and stated work activities did not account for her bilateral wrist complaints.  Work was not a substantial factor in her subjective complaints of bilateral knee pain or her right shoulder complaints (July 15, 2006, EME report).

. . .

(50)  On September 12, 2006, Dr. Vasileff stated he agreed with the EME report of Dr. Ballard (September 12, 2006, Vasileff letter). 

. . .

(58)  On December 6, 2006, Employee saw Dr. Duddy on referral from Dr. Brecht.  He reviewed the MRIs of the cervical spine and right shoulder and opined the MRIs were benign and showed no anatomic reason for Employee’s pain complaints.  He recommended water aerobics for her and a diagnostic/therapeutic injection along with nerve conduction studies which were normal bilaterally (December 6, 2006, Duddy chart note).

. . .

(85)  On October 18, 2010, Dr. Manion opined folding blankets, the work injury as described by Employee, did not fit with the diagnosed superior labral tear.  The surgical findings by Dr. Gieringer were superior labral tear and posterior capsular plication which would not be caused by the work injury as described by Employee.  Therefore, based on his review of Employee’s medical records including her MRIs and the surgical report, Employee’s work of folding blankets did not give rise to her superior labral and posterior capsular insufficiency (October 18, 2010, Manion letter).

(86) On October 28, 2010, Dr. Perez, after meeting with counsel for Employer, opined he had misunderstood Employee’s employment situation in September 2010 because he understood Employee was still working and doing repetitive activities.  He was not aware Employee only worked for Employer from April 2004 to December 1, 2005.  Given this new information, Dr. Perez opined Employee’s work was not the substantial cause for her right shoulder surgery, her bilateral tendonitis or her right lower extremity problems (October 28, 2010, response to Griffin letter).

. . .

(93)  Employee does appear to have pain in various parts of her body (observations, experience and judgment).

(94)  Employee’s pain complaints have not gotten better over time, even though Employee has not worked since December 1, 2005 (Employee).

4) On February 3, 2012, Employee petitioned for an SIME and for modification of Lambert I (record).

5) In support of her petition, Employee filed statements from Rosario Villaman, Christy Anseth, and Juana Garcia (record).

6) Rosario Villaman stated he worked with Employee at Employer’s and she continued to work after sustaining injury to her shoulder and knees.  He further stated she has continued to have pain even after shoulder surgery and her doctors are not supportive (Villaman statement).

7) Christy Anseth stated she has been friends with Employee for 12 years.  She remembers Employee complaining of pain in her shoulder and knees while Employee was working for Employer.  She further stated Employee has had difficulty getting a doctor to give her a diagnosis as to why Employee has so much pain (Anseth statement).

8) Juana Garcia stated she has been friends with Employee for 10 years and remembers Employee complaining of pain in her shoulder and knees when Employee was working for Employer.  She further stated Employee has had difficulty getting doctors to give her a diagnosis (Garcia statement).

9) Each statement was stamped by Maria Gomez, an authorized public notary by State of Alaska.  Juana Garcia’s statement was dated May 25, 2012, but notarized on April 27, 2012.  Christy Anseth’s statement is dated May 22, 2012, and notarized April 27, 2012.   Rosario Villaman’s statement is dated May 27, 2012, but is notarized April 27, 2012.  Moreover, each statement does not say it was signed in the Notary’s presence but rather was “printed in my presence by FRANCIS LAMBERT,  that assures to me is the same signature that is used in all the acts of their public life OF ALL OF WHICH I GIVE FAITH I point out on the day April 27, 2012” (record).

10) The statements were accepted for the record as support for Employee’s petition but not accepted as notarized under oath (hearing).

11) Employer filed requests to cross-examine the authors of the statements but withdrew the request at hearing (hearing).

12) Employee believes her pain complaints arise from her work in 2004 and 2005 for Employer.  

13) Employee provided no new medical evidence (record). 

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

(3) this chapter may not be construed by the courts in favor of a party;

(4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.
AS 23.30.095. Medical Treatments, Services, and Examinations.

. . . 

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded.  A person may not seek damages from an independent medical examiner caused by the rendering of an opinion or providing testimony under this subsection, except in the event of fraud or gross incompetence.

The purpose for ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008).  When deciding whether to order an SIME, the board applies the following criteria: 

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? And

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME, pursuant to AS 23.30.095(k), may be ordered when there is a medical dispute, or under AS 23.30.110(g), when there is a significant gap in the medical or scientific evidence.  

AS 23.30.130.   Modification of awards. (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 12.20.200, or 12.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation. . . .

In Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960-61 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974): “The plain import of this amendment (adding ‘mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”   Interior Paint Co., 522 P.2d at 168 (citations omitted).  The board applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status (see, e.g., Imhof v. Eagle River Refuse. AWCB Decision No. 94-0330 (December 29, 1994)).

The court in Interior Paint went on to say:

The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back-door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen’s Compensation Section 81.52 at 354.8 (1971).

Id. at 169.

Nothing in AS 23.30.130 (a)’s language limits the “mistakes in determination of fact” basis for review to issues relating solely to disability.  Under AS 23.30.130 (a), the board has authority to review an order in which a claim has been rejected because of a mistake in its determination of a fact even if the fact relates to the question of liability or causation.  Fischback & Moore of Alaska, Inc. v. Lynn, 453 P.2d 478, 484 (Alaska 1969).  If the board articulates mistakes of fact, it may ultimately rule it is no longer in accord with its initial conclusions, which new ruling must be supported by substantial evidence.  Id. at 484-485.  “Substantial evidence” is such relevant evidence as a reasonable mind might find adequate to support a conclusion.  Williams v. State, 938 P.2d 1065, 1069 (Alaska 1997).

In the case of a factual mistake or a change in conditions, a party “may ask the board to exercise its discretion to modify the award at any time until one year” after the last compensation payment is made, or the board rejected a claim.  George Easley Co. v. Lindekugel, 117 P.3d 734, 743 (Alaska 2005).

AS 23.30.135.  Procedure before the board, (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

8 AAC 45.150. Rehearings and modification of board orders. (a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130.

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions. The petition must be ccompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award.

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail

(1) the facts upon which the original award was based;

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party’s representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award.

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence.

ANALYSIS

1) Should an SIME be ordered?
An SIME should be ordered only if there is a significant medical dispute and the SIME would assist the board in resolving Employee’s claim.   In Lambert I, Employee was unable to demonstrate her work with Employer was either a substantial factor or the substantial cause for her ongoing pain complaints. Several of her treating physicians found no link between her work and her pain complaints and some agreed outright with the report of Employer’s doctor.   Employee has not presented any new or additional medical evidence which would alter the findings in Lambert I.  More importantly, the lack of new or additional medical evidence does not change the fact no medical dispute exists, justifying an SIME.   Since there is no evidence of a medical dispute, an SIME would serve no purpose.  Furthermore, there are no “gaps” in the medical evidence, which is well developed.  Therefore, an SIME will not be ordered.   

2) Should Lambert I be modified?
A decision may be modified if there is a change in condition , newly discovered evidence or a mistake in the determination of a fact.  Employee asserts Lambert I made a mistake in determining she had not proved her ongoing pain complaints were the result of her work with Employer in 2004 and 2005.  The only evidence Employee provided to support her petition for modification were the non-notarized statements of three of her friends or co-workers.  However, these witnesses were only able to state Employee has ongoing pain and complained of pain while working for Employer.  They further stated Employee has had difficulty getting doctors to diagnosis the reason for her pain. 

Lambert I found Employee had ongoing pain complaints, which she related to her work with Employer and that her pain complaints had not gotten better over time.  The new statements from friends or co-workers are insufficient because they do not add anything new to the record considered in Lambert I.  Moreover, these statements could have been obtained and submitted prior to the Lambert I hearing.  These statements do not provide a basis for modifying Lambert I and hence the decision will not be modified.

CONCLUSIONS OF LAW
1) An SIME will not be ordered.

2) Lambert I will not be modified.


ORDER

1) Employee’s petition for an SIME is denied.

2) Employee’s petition for modification of Lambert I is denied.

Dated in Anchorage, Alaska on June 27, 2012.
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Deirdre D. Ford,
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Patricia Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of FRANCIS Y. LAMBERT employee/applicant v. ANCHORAGE MARRIOTT HOTEL, employer; FEDERAL INSURANCE COMPANY, insurer/defendants; Case Nos. 200521855, 200424138, 200503156; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 27th day of June 2012.
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Catherine L. Hosler, Office Assistant I
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