In re MAMA’S ASSISTED LIVING HOMES, INC. and JOHN MASON ONEY
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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR FINDING OF FAILURE TO INSURE FOR WORKERS’ COMPENSATION LIABILITYAND FOR ASSESSMENT OF A CIVIL PENALTY 

Against

MAMA’S ASSISTED LIVING HOMES, INC. and JOHN MASON ONEY,

                                                  Employer


	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700003852
AWCB Decision No.  12-0115
Filed with AWCB Anchorage, Alaska

on June 27, 2012


This matter was heard in Anchorage, Alaska on May 30, 2012.  Amy Oney appeared and testified on behalf of Mama’s Assisted Living Homes, Inc. (Employer) and John Mason Oney.  Christine Christensen, Investigator for the Special Investigations Unit of the Alaska Department of Labor and Workforce Development, Division of Workers’ Compensation, represented the State of Alaska (Division) and testified.  The record was left open to allow Employer to file additional evidence and closed on June 12, 2012.

ISSUES
The Division contends Employer operated a business utilizing employee labor without filing proof of workers’ compensation insurance and without workers’ compensation insurance in effect.  The Division also contends a civil penalty should be assessed against Employer.  Employer  does not dispute these contentions but asks some of the lapses be considered inadvertent and that mitigating factors be considered in any civil penalty assessed.

1. Did Employer fail to file proof of workers' compensation liability?  If so for what periods?

2. Did Employer fail to provide workers’ compensation insurance?  If so for what periods?

3. Should Employer be assessed a civil penalty for its failure to insure?  If so, in what amount?  

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1. Employer operates four assisted living homes in Anchorage, Alaska.  In doing so, it uses employee labor.  (Oney, Christensen). 

2. Employer is an Alaska corporation formed January 1, 2009.  John Mason Oney is the president, secretary, treasurer, and sole shareholder.  (State of Alaska Business, Corporations and Professional Licensing business license print out).  
3. Employer provides assisted living care to about twenty individuals.  All of the locations are staffed twenty four hours per day, and Employer has about twenty five employees at any given time.  (Oney).  Assisted living homes provide an important service to the community.  (Experience, observations, inferences)

4. Through a routine records check in October 2011, the Division discovered Employer’s workers’ compensation insurance policy had lapsed on three occasions: from December 4, 2009 through December 31, 2009 (27 calendar days), from May 1, 2010 through May 21, 2010 (20 calendar days), and from February 15, 2011 through July 27, 2011 (156 calendar days).  (Investigation Summary, Christensen).

5. The Division served a Petition for Finding of Failure to Insure and for Assessment of Civil Penalty, as well as a Discovery Demand on Employer and Mr. Oney on October 31, 2011.  (Affidavit of Service).  

6. Employer promptly responded with a letter explaining the lapses and responded to the discovery requests within 30 days.  (Christensen).  

7. During the lapse from December 4, 2009 through December 31, 2009, 27 different employees worked a total of 378 employee workdays.  (Investigation Summary, Christensen).

8. During the lapse from May 1, 2010 through May 21, 2010, 24 different employees worked a total of 253 employee workdays.  (Investigation Summary, Christensen).  

9. During the lapse from February 15, 2011 through July 21, 2011, 36 different employees worked a total of 2,011 employee workdays.  (Investigation Summary, Christensen).  

10. Employer has never been before the Board before.  (Record, Investigation Summary).  

11. The Division filed evidence six injuries had been reported by employees of Mama’s Assisted Living Home, LLC.  All of the injuries predate Employer’s incorporation, and the Division did not offer any evidence showing how, or whether, Mama’s Assisted Living Home, LLC is related to Employer.  The Division did not offer evidence that any of Employer’s employees had reported work injuries.  (Record, Investigation Summary).

12. The estimated annual premium for the policy Employer acquired on July 27, 2011 was $34,509.00.  (Liberty Northwest July 27, 2011 Information Page).  That equates to a prorated cost to insure of $94.55 per day.  (Observation).  

13. Ms. Oney agreed the dates of the lapses and employee workdays calculations by the Division were correct.  (Oney).  

14. At the time of the lapses, Ms. Oney’s duties included both management and bookkeeping.  Because of other management duties, she occasionally failed to pay adequate attention to bookkeeping matters.  Employer has since hired a bookkeeper.  (Oney).  

15. Ms. Oney credibly testified that the first lapse, from December 4, 2009 through December 31, 2009, was inadvertent and occurred because she had a significant medical issue at the time.  (Oney).  

16. At the time of the second lapse, from May 1, 2010 through May 21, 2010, Medicaid had instituted a new rate methodology that reduced rates about 25 percent, which would have jeopardized Employer’s viability.  Although Employer was successful in obtaining waivers from the new rates for current residents, at some point the new, reduced rates will go into effect.  Ms. Oney was very involved in the Medicaid rate issue and waivers and overlooked Employer’s workers’ compensation policy renewal.  (Oney).

17. Ms. Oney was out of state at the beginning of the third lapse, February 15, 2011 through July 21, 2011, and her return was unexpectedly delayed.  When she returned to Anchorage, she learned that one of the residents had flushed a large number of “unflushable” items down a toilet resulting in damage that cost about $25,000 to repair.  (Oney).

18. By mid-May, 2011, Ms. Oney realized the insurance had been cancelled.  On May 18, 2011 she contacted Employer’s insurance agent by email asking what needed to be done.  (Oney, Email, May 18, 2011).  On May 23rd, when she had not heard anything, she followed up with another email.  (Email, May 23, 2011).  On May 24th, she received an email directing her to contact the audit department at Liberty Northwest and explaining the renewal was on hold until a premium audit for the prior policy was cleared up.  (Email, May 24, 2011).  Ms. Oney answered the same day, stating she had contacted Liberty Northwest, and they were going to get back to her about the audit.  (Email, May 24, 2011).  

19. When no one had contacted her about the audit, on July 6, 2011, she again emailed Employer’s insurance agent asking if there was someone she could contact.  (Email, July 6, 2011).  She received a response that the email address was no longer valid and learned that the person she had been dealing with no longer worked for the insurance agent.  (Email, July 6, 2011, Oney).  Although the policy was effective as of July 21, 2011, on July 26, 2011 Ms. Oney received an email from the insurance agent stating the problem was that Liberty Northwest “just hadn’t cleared their system yet.”  (Email, July 26, 2011).   

20. Ms. Oney stated the Employer would like a payment plan for any penalty that may be imposed.  She explained several factors raised doubts about the continued viability of the business.  They had considered closing some of the facilities last year, but relented after requests by the residents and their families.  Although Employer received a waiver from the new Medicaid rates, the new rate reductions will eventually go into effect.  Additionally, Medicaid now requires an annual audit that will cost about $20,000 per year.  Employer recently resolved a dispute with the IRS, and has entered into a payment plan that requires 22 sizeable monthly payments.  Employer is currently providing care for two residents on credit while the families sort out their estates.  Medicaid payments for some residents are several months outstanding.  As a result, while Employer shows a monthly profit on the accrual basis, it is currently showing a loss on the cash basis.  (Oney, Employer’s financial data).  

PRINCIPLES OF LAW
Employers have a duty to insure their employees against work-related injury.  

AS 23.30.001. Intent of the legislature and construction of chapter.  

It is the intent of the legislature that

. . . .

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered. 

AS 23.30.060. Election of direct payment presumed.

(a) An employer is conclusively presumed to have elected to pay compensation directly to employees for injuries sustained arising out of and in the course of the employment according to the provisions of this chapter, until notice in writing of 

insurance, stating the name and address of the insurance company and the period of insurance, is given to the employee. 

AS 23.30.075. Employer’s liability to pay.

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for.... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

When an employer is subject to the requirement of AS 23.30.075 and fails to comply, the board may assess a civil penalty.  Since the November 7, 2005, effective date of the 2005 amendments to the Alaska Workers’ Compensation Act (Act), when an employer subject to the requirements of AS 23.30.075 fails to insure, the law grants the board discretion to assess a civil penalty of up to $1,000.00 for each employee, for each day an employee is employed while the employer fails to insure.  It has been noted that Alaska’s penalty provision at AS 23.30.080(f) is one of the highest in the nation. See e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006).  The severity of the statute is a statement of policy that failure to insure for worker’s compensation liability will not be tolerated in Alaska.  The legislature has made its intentions clear; uninsured employers are subject to a severe penalty when employees are permitted to work without coverage for workers’ compensation liability in place.  See Committee Minutes from March 10, 2005, SB 130, before the Senate Labor and Commerce Committee, testimony of Director of Workers’ Compensation, Paul Lisanke, beginning at 1:47:55 PM.
AS 23.30.080. Employer’s failure to insure.

. . . .

(f) If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

In assessing an appropriate civil penalty, consideration is given to a number of factors to determine whether an uninsured employer’s conduct, or the impact of that conduct, aggravates or mitigates its offense. A penalty is assessed based on the unique circumstances arising in each case.  The primary goal of a penalty under AS 23.30.080(f) is not to be unreasonably punitive, but rather to bring the employer into compliance, deter future lapses, ensure the continued employment of the business’ employees in a safe work environment, and to satisfy the community’s interest in fairly penalizing the offender.  Alaska R & C Communications, LLC v. State of Alaska, Division of Workers’ Compensation, Alaska Workers’ Compensation Appeals Commission,  AWCAC Appeal No. 07-043 (September 16, 2008).  A penalty is not intended to destroy a business or cause the loss of employment.  Id. at page 27.  AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon this specific statutory language and AS 23.30.135(a), discretion is granted to assess an appropriate civil penalty considering the specific facts of each case, and the assessment may be between zero and $1,000.00 per day per uninsured employee.

Former decisions discussed a number of aggravating and mitigating factors considered in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of employer’s compliance with the Act, the diligence exercised in remedying the failure to insure, the clarity of notice of insurance cancellation, employer’s compliance with the investigation and remedial requirements, the risk of employer’s workplace, the impact of the penalty on employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on employer’s community, whether employer acted in blatant disregard for the statutory requirements, whether employer properly accepted service of the Division’s petition, whether employer violated a stop order, and credibility of employer’s promises to correct its behavior.  Based on these factors, a wide range of penalties have been found reasonable based on the specific circumstance of the violation.  See, e.g., In Re St. Lawrence Assisted Living Home, Inc., AWCB Decision No. 10-170 (October 12, 2010.  These factors have been codified into regulations effective February 28, 2010.

The law requires employers to file evidence of compliance with the workers’ compensation insurance requirements.

AS 23.30.085. Duty of employer to file evidence of compliance.

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.
(b) If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

AS 23.30.122. Credibility of witnesses.

The board has the sole power to determine the credibility of a witness. A finding by the board concerning the weight to be accorded a witness's testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.

AS 23.30.135. Procedure before the board.
(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedures, except as provided by this chapter.  The board may make it s investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties….

AS 23.30.255. Penalty for failure to pay compensation.

(a) An employer required to secure the payment of compensation under this chapter who fails to do so is guilty of a class B felony if the amount involved exceeds $25,000 or a class C felony if the amount involved is $25,000 or less. If the employer is a corporation, its president, secretary, and treasurer are also severally liable to the fine or imprisonment imposed for the failure of the corporation to secure the payment of compensation. The president, secretary, and treasurer are severally personally liable, jointly with the corporation, for the compensation or other benefit which accrues under this chapter in respect to an injury which happens to an employee of the corporation while it has failed to secure the payment of compensation as required by AS 23.30.075 .

AS 23.30.395. Definitions. 

In this chapter,

. . . .

(20) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state;

8 AAC 45.176. Failure to provide security: assessment of civil penalties. 

(a) If the board finds an employer to have failed to provide security as required by AS 23.30.075, the employer is subject to a civil penalty under AS 23.30.080(f), determined as follows: 

(1) if an employer has an inadvertent lapse in coverage, the civil penalty assessed under AS 23.30.080(f) for the employer’s violation of AS 23.30.075 may be no more than the prorated premium the employer would have paid had the employer been in compliance with AS 23.30.075; the division shall consider a lapse in coverage of not more than 30 days to be inadvertent if the employer has changed carriers, ownership of the employer has changed, the form of the business entity of the employer has changed, the individual responsible for obtaining workers’ compensation coverage for the employer has changed, or the board determines an unusual extenuating circumstance to qualify as an inadvertent lapse; 

(2) if an employer has not previously violated AS 23.30.075, and is found to have no aggravating factors, and agrees to a stipulation of facts and executes a confession of judgment without action, without a board hearing, the employer will be assessed a civil penalty of two times the premium the employer would have paid had the employer complied with AS 23.30.075; 

(3) if an employer has not previously violated AS 23.30.075, and is found to have no more than three aggravating factors, the employer will be assessed a civil penalty of no less than $10 and no more than $50 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (2) of this subsection; 

(4) if an employer is found to have no more than six aggravating factors, the employer will be assessed a civil penalty of no less than $51 and no more than $499 per uninsured employee workday; however, the civil penalty may not be less than two times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (3) of this subsection; 

(5) if an employer is found to have no fewer than seven and no more than 10 aggravating factors, the employer will be assessed a civil penalty of no less than $500 and no more than $999 per uninsured employee workday; however, the civil penalty may not be less than four times the premium the employer would have paid had the employer complied with AS 23.30.075; without a board hearing, if an employer agrees to a stipulation of facts and executes a confession of judgment without action, the employer will be given a 25 percent discount of the assessed civil penalty; however, the discounted amount may not be less than any civil penalty that would be assessed under (4) of this subsection; 

(6) if an employer is found to have more than 10 aggravating factors, the employer will be assessed a civil penalty of $1,000 per uninsured employee workday. 

(b) A civil penalty assessed under (a) of this section may not exceed the maximum civil penalty allowed under AS 23.30.080(f). 

(c) An employer receiving government funding of any form to obtain workers’ compensation coverage under AS 23.30.075 that fails to provide that coverage may be assessed the maximum civil penalty under AS 23.30.080(f). 

(d) For the purposes of this section, "aggravating factors" include  

(1) failure to obtain workers’ compensation insurance within 10 days after the division’s notification of a lack of workers’ compensation insurance; 

(2) failure to maintain workers’ compensation insurance after previous notification by the division of a lack of coverage; 

(3) a violation of AS 23.30.075 that exceeds 180 calendar days; 

(4) previous violations of AS 23.30.075; 

(5) issuance of a stop order by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(6) violation of a stop order issued by the board under AS 23.30.080(d), or the director under AS 23.30.080(e); 

(7) failure to comply with the division’s initial discovery demand within 30 days after the demand; 

(8) failure to pay a penalty previously assessed by the board for violations of AS 23.30.075; 

(9) failure to provide compensation or benefits payable under the Act to an uninsured injured employee; 

(10) a history of injuries or deaths sustained by one or more employees while employer was in violation of AS 23.30.075; 

(11) a history of injuries or deaths while the employer was insured under AS 23.30.075; 

(12) failure to appear at a hearing before the board after receiving proper notice under AS 23.30.110; 

(13) cancellation of a workers’ compensation insurance policy due to the employer’s failure to comply with the carrier’s requests or procedures; 

(14) lapses in business practice that would be used by a reasonably diligent business person, including 

(A) ignoring certified mail; 

(B) failure to properly supervise employees; and 

(C) failure to gain a familiarity with laws affecting the use of employee labor; 

(15) receipt of government funding of any form to obtain workers’ compensation coverage under AS 23.30.075, and failure to provide that coverage.

ANALYSIS

1. Did Employer fail to file proof of workers’ compensation insurance?  If so for what periods?

The Division presented evidence that Employer utilized employee labor from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and February 15, 2011 through July 21, 2011 without workers’ compensation insurance coverage or authority to self-insure.  Employer offered no evidence that it had filed proof of workers’ compensation insurance coverage during those periods.  

Employer concedes it was an employer under the Act during the relevant periods.  Consequently, it was required to file to file proof of compliance under AS 23.30.085(a).  Employer did not do so, and was in violation of AS 23.30.085 from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and February 15, 2011 through July 21, 2011.  

2. Did Employer fail to provide worker’s compensation liability insurance coverage?  If so for what periods?

Under AS 23.30.080(d), an employer that fails to provide proof of compliance as required by AS 23.30.085, is presumed to have failed to insure or provide security as required by AS 23.30.075.  The Division presented evidence, and Ms. Oney conceded, that not only did Employer not provide proof of compliance, but it failed to provide workers’ compensation insurance coverage from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and February 15, 2011 through July 21, 2011.

Employer had a general duty to provide workers’ compensation insurance for its employees from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and from February 15, 2011 through July 21, 2011.  Because it did not do so, it is liable for benefits under the Act for any compensable claims arising during the periods it was in violation of AS 23.20.075.  Based upon Employer’s lack of coverage, it has elected direct payment of compensation for any compensable claims arising during the period it was in violation of AS 23.30.075, from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and from February 15, 2011 through July 21, 2011. 

Under AS 23.30.075(b), when an employer is a corporation, all persons with the authority to insure the corporation and the person actively in charge of the corporation are personally liable for the payment of benefits to employees injured while the corporation was uninsured.  Under AS 23.30.255, the president, secretary, and treasurer are personally liable for the payment of benefits to employees injured while the corporation was uninsured.  Employer is a corporation, and John Mason Oney is the president, secretary, and treasurer.  As such, he is personally liable for benefits to any employees of Employer injured from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and February 15, 2011 through July 21, 2011.  Although no employees have yet reported injuries occurring during any of the lapses, in cases of latent injuries or industrial illness, an employee may not file a claim until long after the injury or exposure.  

3. Should a civil penalty be assessed against Employer for its failure to insure?  If so, in what amount?

Under the Act, when an employer subject to AS 23.30.075 fails to insure, AS 23.30.080(f) grants the board discretion to assess a civil penalty of up to $1,000.00 per employee for each day an employee is employed while the employer was uninsured.  Quite often, as here, the maximum penalty would result in the destruction of the business and cause the employees to lose their employment.  Except in the most egregious cases, the maximum penalty is not appropriate.  

To ensure similar penalties are imposed on similarly culpable employers, 8 AAC 45.176 was enacted and became effective on February 28, 2010.  Some of the uninsured employee workdays in this case occurred prior to the effective date of the regulation.  While the regulation may not apply to conduct before February 28, 2010, its purpose was to codify factors previously used in assessing penalties and to ensure similar penalties for similar behavior.  Notwithstanding the regulation’s inapplicability to the first lapse in this case, the regulation’s provisions provide a useful guide in determining the severity of the penalty during this period.  Here, there is no significant difference in Employer’s culpability during the first two lapses, and no reason the penalty should be different for either period.

Under 8 AAC 45.176(a)(1) the penalty for inadvertent lapses of 30 days or less is equal to the prorated premium the employer would have paid during the lapse.  Employer’s first lapse, from December 4, 2009 through December 31, 2009, was 27 days and occurred because of unusual extenuating circumstance - Ms. Oney had a significant medical issue.  Employer’s second lapse, from May 1, 2010 through May 21, 2010 was 20 days, and also occurred because of unusual extenuating circumstances – Employer was seeking exemptions from new Medicaid rates that would have otherwise resulted in the closure of a large part of the business.  The two inadvertent lapses total 47 days.  Employer’s prorated cost to insure is $94.55 per day, which would result in a premium cost of $4,443.85 for the 47 days. 

The Division argues two of the aggravating factors listed in 8 AAC 45.176(d) are present.  First, the lapses in insurance exceeded 180 days and, second, a history of injuries while the employer was insured.  However, the history of injuries shown by the Division was for Mama’s Assisted Living Home, LLC.  There is no evidence as to what, if any, relationship existed between Mama’s Assisted Living Home, LLC and the Employer, or why those injuries should be imputed to the Employer.  The evidence supports only one aggravating factor: the lapses exceeded 180 days.  

With one aggravating factors, 8 AAC 45.176(a)(3) provides the proper penalty range:  “no less than $10 and no more than $50 per uninsured employee workday,” but not less than two times the premium the employer would have paid had it been insured.  During Employer’s third lapse, 156 days from February 15, 2011 through July 21, 2011, employees worked 2,011 workdays.  Given that Employer has no history of injuries, has never been before the board before, and that it remedied the lapses prior to notification by the Division, a penalty of $10.00 per uninsured employee workday would be appropriate.  For 2,011 uninsured employee workdays, that would result in a penalty of $20,110.00.  However, under 8 AAC 45.176(a)(3), the penalty may not be less than two times the premium the employer would have paid if it was insured.  Employer’s premium for the 156 day lapse would have been $14,749.80 ($94.55 x 156 days).  Twice that amount is $29,499.60, which is the penalty prescribed by the regulation for the third lapse. 

The total penalty for all three lapses is $33,943.45, $4,443.85 for the first two inadvertent lapses and $29,499.60 for the third lapse.  Several mitigating factors warrant suspension of significant portion of the penalty, however.  First, during at least 65 days of the third lapse, from May 18, 2011 through July 21, 2011, Employer was trying to obtain insurance.  That is a significant portion of the 156-day lapse.  Employer’s efforts to obtain insurance were frustrated by the insurer’s delay in performing the premium audit, despite Employer’s emails asking about the status of the audit.  Second, the person at the insurance agency with whom Employer had been dealing left without notice.  Third, the insurer apparently failed to “clear” its system once the problem had been resolved.  It is appropriate to suspend $14,749.80 of the penalty on the condition Employer continues to comply with the Act and other provisions of this decision and order.  The unsuspended penalty, $19,193.65, equals the premium Employer would have paid during the three lapses had it remained insured.  

A payment plan is appropriate.  Immediate payment of the unsuspended portion of the penalty would seriously jeopardized Employer’s business.  Primarily because of the delays in obtaining Medicaid approval and payment, Employer’s cash flow can vary significantly from month to month.  Although Employer can pay more if it chooses, setting a lower monthly payment increases the likelihood that Employer will be able to make each monthly payment.  After an initial payment of $293.65, a monthly payment of $300.00 for 63 months will be allowed.  

CONCLUSIONS OF LAW
1. Employer failed to file evidence of compliance with the workers’ compensation insurance requirements for the periods from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and from February 15, 2011 through July 21, 2011. 

2. Employer failed to provide workers’ compensation insurance coverage required by AS 23.30.075 during the periods from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and from February 15, 2011 through July 21, 2011.

3. A civil penalty will be assessed against Employer for its failure to insure in the amount of $33,943.45, with $14,749.80 of the penalty suspended.

ORDER
1. Employer shall maintain workers’ compensation insurance coverage of any current and future employees in compliance with AS 23.30.075, and shall continue to file evidence of compliance in accord with AS 23.30.085.
2. Pursuant to AS 23.30.060, Employer and John Mason Oney are personally, jointly, severally, and directly liable for all compensable claims that may arise for injuries occurring during the periods Employer was in violation of AS 23.30.075, from December 4, 2009 through December 31, 2009, from May 1, 2010 through May 21, 2010, and from February 15, 2011 through July 21, 2011..  

3. Pursuant to AS 23.30.080(f), Employer is liable for a civil penalty of $33,943.45.  Of that amount, $14,749.80 shall be suspended.  However, if Employer fails to fully comply with AS 23.30.075 or other provisions of the Act or fails to pay the unsuspended portion of the penalty as ordered below, the entire suspended amount shall immediately become due.  Under AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Employer in default.  

4. Employer shall make an initial payment of $293.65 within 7 days of this decision in accordance with AS 23.30.080(g).  Thereafter, on the first of each month, Employer shall make 63 monthly payments of $300.00 until the penalty is paid in full.  

5. If Employer fails to make any payment when due or to fully comply with AS 23.30.075 or other provisions of the Act during the one year immediately following this Decision and Order, the entire penalty, $33,943.45 less any amounts previously paid, shall immediately become due.  Under AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Employer in default.  

6. Employer shall make all payments to the Alaska Workers’ Compensation Benefits Guaranty Fund.  Checks must include AWCB Case Number 700003852, in addition to the AWCB Decision Number 12-0115, and be sent to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512  

7. The Special Investigations Unit of the Workers’ Compensation Division shall monitor Employee for compliance with AS 23.30.075 and AS 23.30.085, on a semi-annual basis, for a period of not less than five and one-half years. Upon full, timely compliance by Employer as set forth herein, the Special Investigations Unit shall, within 30 days, prepare a proposed Order of Discharge of Liability for Penalty for approval and issuance.  
Dated at Anchorage, Alaska on June 27, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chair






Robert Weel, Member






Arylis Scates, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MAMA'S ASSISTED LIVING HOMES INC, employer, and JOHN MASON ONEY; Case No. 700003852; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 27th day of June 2012.






Catherine L Hosler, Office Assistant I
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