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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CHARLES D. VOORHIS, 

                              Employee, 

                                 Applicant

                               v. 

MOSESIAN FARMS OF ALASKA INC,

                                Employer,

                                 and 

AMERICAN INSURANCE COMPANY,

                                 Insurer,

                                   Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200703225
AWCB Decision No.  12-0118
Filed with AWCB Anchorage, Alaska

on June 29, 2012


Mosesian Farms of Alaska, Inc. and American Insurance Company’s (Employer) petition for a Social Security offset was heard on June 7, 2012 in Anchorage, Alaska.  Attorney Michael J. Patterson represented Charles D. Voorhis (Employee) who appeared and testified.  Alberta Ann Wilson, Employee’s wife, also testified.    Attorney Michael A. Budzinski represented Employer.  The record remained open until June 18, 2012 to receive Employee’s supplemental affidavit of attorney’s fees.  The record closed on June 18, 2012.


ISSUES
Employer contends it should be allowed to take an offset based on the Social Security benefits being paid to both Employee and to his son.  Employer contends the plain language of AS 23.30.225(b) requires an offset against both the Social Security benefits paid to Employee and the Social Security benefits paid to his adopted son.   Employer further contends it has met the requirements of 8 AAC 45.225(b) and is, therefore, entitled to take an offset against Employee’s workers’ compensation benefits for the Social Security benefits Employee and his son receive.

Employee does not dispute Employer’s right to take an offset for the Social Security benefits Employee receives, but contends the offset should be based solely on Employee’s benefits and should not include the benefits being paid to his adopted son.   Employee contends AS 23.30.225(b) is not ambiguous and the offset calculation refers only to the employee’s benefit.   Employee further contends he was single and without any dependents at the time of his injury.  

Should Employer be allowed to take an offset based on Social Security benefits paid both to Employee and to his son?


FINDINGS OF FACT

Evaluation of the administrative record as a whole establishes the following facts and factual conclusions by a preponderance of the evidence:

1) Employee was injured on March 1, 2007, while working for Employer, when his clothing caught in the cable of the energy curtain while he was adjusting switches  (Report of Injury, March 11, 2007).

2) Employee sustained multiple rib fractures, cervical spine injury, and left humeral injury.   He subsequently developed pneumonia which exacerbated his other injuries and aggravated his pre-existing chronic obstructive pulmonary disease (Providence medical records, March 5, 31, 23007; Gregory D.  Gerboth, M.D., chart note, June 19, 2007; Providence Hospital Emergency Room report, June 25, 2007).

3) On March 1, 2007, Employee was single with one dependent (record; hearing).

4) Employee’s compensation rate was based on his being single with one dependent (hearing).

5) In September 2007, Employee married Alberta Wilson which was after the date of injury (hearing).

6) On August 12, 2008, Employee was found eligible for vocational reemployment benefits (Deborah Togerson. RBA Designee, letter, August 12, 2008).

7) On September 11, 2008, Employee chose to accept the Job Dislocation benefit (Election to either receive reemployment benefits or waive reemployment benefits form, September 11, 2008).

8) On July 7, 2008, Employee was notified by the Social Security Administration that he was disabled as of March 1, 2007, based on Employee’s emphysema and chronic pulmonary insufficiency (COPD).  His initial benefit amount was $1,514.70 (Social Security letter, August 25, 2008) (Ex. B, Employer’s hearing brief).

9) The parties agree the work injury exacerbated Employee’s COPD leading to Employee’s ongoing disability (hearing).

10) On March 28, 2009, Employer commenced payment of permanent total disability (PTD) benefits to Employee (Compensation Report, July 2, 2009). 

11) On May 6, 2009, Employee adopted Randy Wilson, Ms. Wilson’s grandson, which was after the date of  injury (hearing).

12) On May18, 2010, Gregory Gerboth, M.D., opined Employee’s March 1, 2007 work injury permanently worsened Employee’s pulmonary condition (Ex. A, Employer’s hearing Brief).

13) On February 15, 2012, Employer petitioned for a Social Security offset (Petition, February 15, 2012).

14) Employer did not revise Employee’s compensation rate after his marriage and adoption of his son (hearing).

15) Randy Wilson initially received Social Security disability benefits under Ms. Wilson’s Social Security number but in May 2009, Social Security began paying Randy Wilson benefits under Employee’s Social Security number (record; hearing).

16) On June 10, 2009, Social Security notified Employee Randy Wilson would receive $819.00 per month from Social Security (Ex. D, Employer’s hearing brief).

17) Social Security initially took an offset for Employee’s workers’ compensation benefits but on  December 12, 2011, Social Security notified Employee his full rate would be paid, retroactive to July 2009, and Social Security would no longer take an offset for 
Employee’s workers’ compensation benefits.  Social Security paid Employee a lump sum of $25,926.00 for the benefits withheld from July 2009 to December 2011 (Social Security Administration letter, December 12, 2011).

18) Employee received the lump sum (hearing).

19) Employer has met the requirements of 8 AAC 45.225(b)(1) for taking an offset for Social Security disability benefits because Employee is being paid disability benefits, the disability for which Employee is receiving benefits is related to the work injury, Employee’s became disabled March 1, 2007, and his disability benefits began August 1, 2007, in the amount of $1,514.70 per month (observations, experience and judgment).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature andconstruction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

(2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 

(3) this chapter may not be construed by the courts in favor of a party; 

(4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.220.  Determination of spendable weekly wage. (a) Computation of compensation under this chapter shall be on the basis of an employee's spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions…. (Emphasis added).

AS 23.30.225.   Social Security and Pension or Profit Sharing Plan Offsets.  (a) When periodic retirement or survivors' benefits are payable under 42 U.S.C. 401 - 433 (Title II, Social Security Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one-half of the federal periodic benefits for a given week. 

(b) When it is determined that, in accordance with 42 U.S.C. 401 - 433, periodic disability benefits are payable to an employee or the employee's dependents for an injury for which a claim has been filed under this chapter, weekly disability benefits payable under this chapter shall be offset by an amount by which the sum of (1) weekly benefits to which the employee is entitled under 42 U.S.C. 401 - 433, and (2) weekly disability benefits to which the employee would otherwise be entitled under this chapter, exceeds 80 percent of the employee's average weekly wages at the time of injury… (Emphasis added).

The Alaska Supreme Court has looked at this statute twice.   In Green v. Kake Tribal Corp., 816 P.2d 1363 (Alaska 1991), the Alaska Supreme Court considered this statue in reviewing whether an employer was entitled to take an offset once Social Security stopped taking the offset.  The court noted there was no dispute the employer was entitled to the offset nor was there a dispute as to the amount.  The dispute was over how the employer could recoup an overpayment – whether in a lump sum (since employee received a lump sum from Social Security for the offset it had taken) or over time. The employee had raised the issue before the board of whether his daughter’s entitlement should be included but the employee did not appeal this issue to the supreme court and so waived this argument [the employee’s daughter was a dependent at the time of injury and was thereby included in the amount of workers’ compensation benefits the employee received].  Social Security had recognized the daughter’s entitlement when it refunded the money it had withheld to the employee.  “The fact is that Green already received all the funds the laws allow him, from which he was obligated to maintain his daughter (and himself).”  Id. at 1367.   The court held the employer could recoup its overpayment of benefits at 100% of the employee’s benefits until the total overpayment had been recouped, because the employee had received a lump sum from Social Security and so would not be unduly impacted by a 100% withholding to recover the overpayment.  

In Underwater Construction, Inc. v. Shirley, 884 P.2d 150 (Alaska 1994), the court considered this statute in order to decide if  “average weekly wage” in AS 23.30.225 meant the same thing as “gross weekly earnings in AS 23.30.220.  The court found that it did.  The court noted AS 23.30.225 “was enacted to make benefits more affordable to employers in Alaska.”  Id. at 154 (emphasis in original).    The court also stated an employee might get less compensation under the Alaska Act than under the federal statute but the two statutes were to be construed independently.   “[T]he only law with which AS 23.30.225(b) must be harmonious is the Act itself, not a nationwide workers’ compensation relief scheme.”   Id. at 155.   The issue of an offset for dependents was not raised.  

In Monzulla v. Voorhees Concrete Cutting, 254 P.2d 341 (Alaska 2011), the Alaska Supreme Court stated, “We interpret a statute ‘according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters.’ Our goal in interpreting a statute is ‘to give effect to the legislature's intent, with due regard for meaning the statutory language conveys to others.’ We construe a statute ‘in light of its purpose.”’ (citation omitted).

In Ranney v. Whitewater Engineering, 122 P.3d 214, 217 (Alaska 2005), the Alaska Supreme Court set forth its application of the “plain meaning” rule of statutory construction:

When interpreting a statute, “we consider its language, its purpose, and its legislative history, in an attempt to ‘give effect to the legislature's intent”’ (footnote omitted). Although ‘[w]e have rejected a mechanical application of the plain meaning rule,’ we have placed a heavy burden on parties who urge us to adopt an interpretation that appears contrary to a statute's plain language.


In Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1258 (Alaska 2007), the Alaska Supreme Court expanded upon the “plain meaning rule” and stated:

Plain language is only the starting point of the statutory inquiry, however. We interpret Alaska statutes ‘according to reason, practicality, and common sense, taking into account the plain meaning and purpose of the law as well as the intent of the drafters (footnote omitted). We have held that ‘unless words have acquired a peculiar meaning, by virtue of statutory definition or judicial construction, they are to be construed in accordance with their common usage’ (citation omitted).

The Alaska Workers’ Compensation Board in Lile v. Long Island Development, AWCB Decision No. 8401836 (August 30, 1990), approved an offset for Social Security benefits being paid to the injured claimant including benefits being paid to employee’s wife and two children.   The board noted that in Stanley v. Wright-Schuchart-Harbor, AWCB Decision No. 82-0039 (19 February 1982) aff’d, 3 AN-82-2170 Civil (Alaska Super. Ct. May 19, 1983), it had established guidelines for calculating a Social Security offset.  “We found that the SIS offset is to be based upon the initial S/S entitlement of the employee and the employee’s dependents.”  Id.   Although not explicitly stated, it appears employee’s dependents were his dependents at the time of his injury and eligibility for Social Security benefits.  

In Cornelison v. Rappe, Craig, AWCB Decision No. 00-0056 (March 28, 2000), Employer’s right to an offset was approved because Employer had met the criteria set out in 8 AAC 45.225.   The offset was against both the Employee’s benefit and his sons’ benefits, even though one son had not filed out the paperwork to receive the benefit.   At the time of Employee’s injury in 1996, he had two sons who were his dependents and whose entitlement to Social Security benefits began with Employee’s entitlement to Social Security benefits.  

8 AAC 45.210. Weekly compensation rate 

(a) The weekly rate of compensation is based on a seven-day week. When computing compensation for a number of days not equally divisible by seven, the result will be carried to three decimals. 

(b) Until an employee provides the information requested on the green copy of form 07-6101 and submits it in accordance with the form's instructions, compensation is due based on the assumption that the employee is legally entitled to claim the marital status of "single" and himself or herself as a dependent. 

(c) For the purpose of determining the weekly compensation rate under AS 23.30.175, 23.30.220, and 23.30.395(23), the number of dependents is determined as of the date of injury, and does not change, even if the employee's number of actual dependents does change. 

8 AAC 45.225. Social security and pension or profit sharing plan offsets 

(a) An employer may reduce an employee's or beneficiary's weekly compensation under AS 23.30.225 (a) by 

(1) getting a copy of the Social Security Administration's award letter showing the 

(A) employee or beneficiary is being paid retirement or survivor's benefits; 

(B) amount, month, and year of the initial entitlement; and 

(C) amount, month, and year of each dependent's initial entitlement; 

(2) computing the reduction using the employee's or beneficiary's initial Social Security entitlement, and excluding any cost-of-living adjustments; and 

(3) completing, filing with the board, and serving upon the employee or beneficiary a Compensation Report form showing the reduction and how it was computed, together with a copy of the Social Security Administration's award letter. 

(b) An employer may reduce an employee's weekly compensation under 
AS 23.30.225 (b) by 

(1) getting a copy of the Social Security Administration's award showing the 

(A) employee is being paid disability benefits; 

(B) disability for which the benefits are paid; 

(C) amount, month, and year of the employee's initial entitlement; and 

(D) amount, month, and year of each dependent's initial entitlement; 

(2) computing the reduction using the employee or beneficiary's initial entitlement, excluding any cost-of-living adjustments; 

(3) completing, filing with the board, and serving upon the employee a petition requesting a board determination that the Social Security Administration is paying benefits as a result of the on-the-job injury; the petition must show how the reduction will be computed and be filed together with a copy of the Social Security Administration's award letter; 

(4) filing an affidavit of readiness for hearing in accordance with 
8 AAC 45.070(b); and 

(5) after a hearing and an order by the board granting the reduction, completing a Compensation Report form showing the reduction, filing a copy with the board, and serving it upon the employee….(Emphasis added)

ANALYSIS

Should Employer be allowed to take an offset for Social Security benefits paid both to Employee and to his son?

Under Alaska law an employer is entitled to take an offset for Social Security benefits when the combined benefits exceed the employee’s average weekly wage at the time of injury.  
AS 23.30.225(b) provides for an offset when benefits are paid to an employee or employee’s dependents.   AS 23.30.220 and 8 AAC 45.210 provide for determination of an employee’s compensation rate and the number of dependents at the time of injury.  The number of an employee’s dependents does not change after being established, whether the number increases or decreases.  The Alaska Supreme Court has stated AS 23.30.225 “must be harmonious” with other provisions in the Act. (Shirley, 884 P.2d at155).   Therefore, the Social Security offset provision in AS 23.30.225 must be construed harmoniously with the provisions for calculating an employee’s compensation rate.  An employee’s compensation rate is based, in part, on the number of dependents an employee has at the time of injury.    The Act must also be interpreted “so as to ensure the quick, efficient, fair, and predictable delivery” of benefits “to injured workers at a reasonable cost to employers….” (AS 23.30.001).

Employee here was single at the time of his injury.  His compensation rate was based on his status as single with one dependent.  His compensation rate did not change when Employee married in September  2007 nor when he adopted a child in March 2009.  Since Employee’s compensation rate did not change when he married or when he adopted his son, the only “quick, efficient, fair, and predictable” means of calculating the offset for Social Security benefits is to use Employee’s initial Social Security benefit without adding in the benefits paid by Social Security on behalf of Employee’s later adopted son.   This is the only interpretation which harmonizes AS 23.30.220, AS 23.30.225 and 8 AAC 45.210.    An employee knows from the date of injury what his compensation rate will be and an employer knows from the date of injury how to calculate an offset if the employee should receive Social Security benefits.   Under this method, neither computation requires rolling or ongoing recalculations.  This method is fair, quick, efficient, and predictable to both employee and employer.    

Employer may not take an offset for Social Security benefits based on the payments to both Employee and to his son.  Employer may take an offset for Social Security benefits being paid to Employee.   

CONCLUSIONS OF LAW
Employer may not take an offset based on the Social Security benefits paid both to Employee and to his son. 


ORDER
1) Employer’s petition to take an offset based on Social Security benefits paid both to Employer and his son is denied. 

2) Employer may take the offset based on Social Security benefits being paid to Employee.

Dated at Anchorage, Alaska on June 29, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Deirdre D. Ford,






Designated Chair






Arylis Scates, Member






Amy Steele, Member

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CHARLES D. VOORHIS employee / applicant; v. MOSESIAN FARMS OF ALASKA INC, employer; AMERICAN INSURANCE COMPANY, insurer/ defendants; Case No. 200703225; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 29  day of June, 2012.
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