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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	CINDY L. CHILDERS, 

                                          Employee, 

                                            Applicant,

                                                   v. 

ANCHORAGE SCHOOL DISTRICT,

                                          Employer,

                                            Defendant.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200904366
AWCB Decision No. 12-0119  

Filed with AWCB Anchorage, Alaska 

on July 3, 2012


Cindy L. Childers’ (Employee) April 30, 2012 Petition for a second independent medical evaluation (SIME) was heard on June 13, 2012, in Anchorage, Alaska.  Attorney Joseph Kalamarides appeared and represented Employee.  Attorney Nora Barlow appeared and represented the self-insured Anchorage School District (Employer).  The parties at hearing agreed to allow Employee’s attorney an opportunity to review her deposition and decide whether he would stipulate to allow the panel to consider Employee’s deposition when filed post-hearing.  The SIME petition was decided without consideration of Employee’s deposition.  There were no witnesses.  The record closed at the hearing’s conclusion on June 13, 2012.  

ISSUE

Employee contends there are medical disputes in this case between her attending physicians and Employer’s medical evaluator (EME).  She contends an SIME can be ordered under several statutory provisions.  Because she contends her medical issues are complex, Employee contends an SIME would assist in deciding her claim.  Employee requests an order for an SIME.

Employer contends no substantial medical dispute warrants an SIME and the statutory requirements for an SIME are not met.  It contends compensability of Employee’s possible need for future shoulder surgery cannot be determined at this time and the substantial cause of any future surgery is not currently ripe for decision.  Employer contends Employee can proceed with her claim only when surgery occurs.  It requests an order denying Employee’s request for an SIME.

Shall an SIME be ordered?
FINDINGS OF FACT

A review of the relevant administrative record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) In 2007, Employee was diagnosed with end-stage osteoarthritis of her left hip, had a total left hip replacement, and was later diagnosed with severe osteoarthritis in her right knee (Employer’s hearing brief, Exhibit C).
2) On March 24, 2009, Employee fell exiting a school bus while on the job for Employer (Report of Occupational Injury or Illness, March 24, 2009).
3) On June 7, 2009, Employee began medical treatment for her injuries arising from the fall with Rick Abbott, DC, who on June 29, 2009, opined Employee injured her shoulder when she fell from the bus step at work (Dr. Abbott chart note, June 29, 2009).
4) Dr. Abbott is one of Employee’s attending physicians (observations).
5) On January 6, 2011, Dr. Abbott referred Employee to Peter Schaab, M.D., shoulder specialist, for evaluation and treatment (Dr. Abbott letter, January 6, 2011).
6) Dr. Schaab is one of Employee’s attending physicians (observations).

7) On March 9, 2011, a magnetic resonance imaging (MRI) scan revealed severe arthrosis of the glenohumeral joint; severe arthrosis and hypertrophy involving articulation of a large “OS” acromiale showing evidence of impingement; complex tears involving both supraspinatus and infraspinatus tendons; complex interior labral tear with fragmentation and a possible SLAP tear; anterior capsular tear and distention; and multiple loose bodies distending the bicipital tendon sheath (MRI report, March 9, 2011).

8) On March 9, 2011, Dr. Schaab recommended upper extremity physical therapy for Employee (United Physical Therapy referral, March 9, 2011).

9) On June 23, 2011, at Employer’s request, Employee saw Donald Schroeder, M.D., orthopedist, for an EME.  Dr. Schroeder diagnosed a left shoulder and flank “contusion/strain” by history related to Employee’s March 24, 2009 injury, advanced glenohumeral and acromioclavicular arthritis, left shoulder, pre-existing but temporarily aggravated by the injury, and status post total hip replacement left, unrelated to the injury.  Dr. Schroeder concluded:

It is my opinion that the injury was the substantial cause of her initially being evaluated and treated.  It is no longer, however, considered the substantial cause, as the soft tissue component of injury has now resolved.  The current substantial cause is the advanced arthritic changes in the glenohumeral and acromioclavicular joint.

Dr. Schroeder further states the effects from Employee’s injury should have resolved within three to four months.  In Dr. Schroeder’s view, restrictions on repetitive, overhead use of Employee’s left arm are reasonable but related to the pre-existing degenerative condition rather than the “soft tissue” injury, which occurred at work on March 24, 2009.  Dr. Schroeder clearly indicates Employee’s left shoulder condition will worsen with time and her range of motion restrictions will increase.  However, Dr. Schroeder states the eventual need for total shoulder arthroplasty will be the result of degenerative changes only, and not the work-related injury (Dr. Schroeder’s report, June 23, 2011).

10) Dr. Schroeder is Employer’s independent medical evaluator (observations).

11) It is not clear from Dr. Schroeder’s June 23, 2011 EME report if he includes the complex tears involving supraspinatus and infraspinatus tendons, complex interior labral tear with fragmentation and a possible SLAP tear, and anterior capsular tear and distention in his definition of “advanced arthritic changes” because he does not expressly discuss all these MRI findings in his report (observations; see also EME report, June 23, 2011, at 7, paragraph 13).

12) On July 25, 2011, Dr. Abbott stated the fall from the bus step is the substantial cause of the dramatic acceleration in changes to Employee’s left shoulder socket shown on x-ray studies done on March 24, 2009, compared to those performed March 2, 2011 (Dr. Abbott letter, July 25, 2011).

13) Dr. Abbott disagrees “completely” with EME Dr. Schroeder’s statement there is no ratable permanent partial impairment (PPI) attributable to the March 24, 2009 injury.  Dr. Abbott implies the labral tear, complex rotator cuff tear, multiple loose bodies and complete loss of glenohumeral joint space in the left shoulder resulted from the March 24, 2009 injury.  He disagrees Employee is medically stable and opines she needs more medical care including chiropractic and massage therapy (id.).

14) On July 18, 2011, Employer filed a controversion denying all benefits based upon Dr. Schroeder’s June 23, 2011 EME report (Controversion Notice, July 14, 2011).
15) On July 21, 2011, Dr. Schaab responded expressly to Dr. Schroeder’s EME June 23, 2011 report.  After agreeing Dr. Schroeder correctly separated Employee’s underlining degenerative arthritis from her “soft tissue” injury, Dr. Schaab noted Dr. Schroeder’s opinion the work injury “is no longer the substantial cause as the soft tissue component has resolved.”  In response, Dr. Schaab stated:

Rotator cuff tears, labrum and biceps tendon tears were likely caused by her injury.  These conditions, although they can happen in a degenerative context, are often the result of underlying trauma.  They are not routinely associated with arthritis.

The issue is whether in going forward there should be responsibility for worker’s comp to continue to have responsibility for this shoulder.  As it turns out, she is mainly doing a home exercise program, so physical therapy may be somewhat of a moot point, although she is apparently helped by intermittent massage therapy as well.

Of greater concern for me is the future of this shoulder.  With the soft tissue injuries being, as stated, likely resultant from her trauma, despite her success at present, she may, without additional trauma, go on and require further treatment.  It may be that with minimal exertion she develops increasing shoulder dysfunction and pain.  With successful therapy and without further injury, this would certainly be a result of the soft tissue component, not the arthritic component, of her shoulder problem.

At present, she is understanding that the future of this shoulder may indeed include a surgical approach.  She is pleased that we have avoided that thus far and I think that has been reasonable for her.  Unfortunately, with the extent of the injury, as depicted by MRI, this, going forward, may not continue to be the case.

I would think in terms of ongoing treatment at this time it would likely be reasonable for her to provide her own massage component for her soreness.  It would likely be beneficial for her to have a few more sessions of PT to ‘lock-in’ a physical therapy home exercise program, should she need to do this.  The case being open for the eventuality of surgery given the soft tissue findings, I think is reasonable based on my own and total patient experience, which has been the situation in many other worker’s comp type cases (Dr. Schaab report, July 21, 2011).

16) On August 20, 2011, Dr. Schroeder submitted an addendum to his EME report clarifying his opinion and stating he has a “minor disagreement” with Dr. Schaab.  Dr. Schroeder opined the rotator cuff tear and “labral abnormalities” are part of the “degenerative process” and “unrelated to her specific injury” (Addendum to the Independent Medical Evaluation, August 20, 2011).
17) Based upon the above-referenced medical records, there are medical disputes between Employee’s physician’s Dr. Abbott and Dr. Schaab versus Employer’s physician Dr. Schroeder as to the cause of her need for any medical care for her work injury (observations).

18) Complex tears involving supraspinatus and infraspinatus tendons, a complex interior labral tear with fragmentation and a possible SLAP tear, and anterior capsular tears are medical conditions amenable to surgical repair (experience, judgment, observations, and inferences drawn from all of the above).
19) Even arthroscopic shoulder surgery results in some period of disability for the patient (id.).
20) Employee could have elective shoulder surgery currently, based upon records from both Dr. Schaab and EME Dr. Schroeder, but has decided to delay as her shoulder “is getting stronger,” she has been able to perform her job, and her shoulder range of motion overhead is increasing gradually (id.; Dr. Schaab report, July 21, 2011).
21) On December 20, 2011, Employer filed another controversion denying all benefits based upon Dr. Schroeder’s June 23, 2011 EME report (Controversion Notice, December 20, 2011).
22) On November 16, 2011, Employee filed a Workers’ Compensation Claim seeking ongoing medical costs (claim, November 14, 2011).

23) On December 20, 2011, Employer filed its answer to Employee’s claim.  Employer denied medical costs were owed and relied upon Dr. Schroeder’s EME report, claiming “the employee’s current need for treatment is the result of pre-existing medical condition and advanced arthritic changes in the shoulder” (Answer to Workers’ Compensation Claim, December 20, 2011).

24) On May 1, 2012, Employee filed a Workers’ Compensation Claim seeking medical costs, transportation expenses, attorney’s fees, costs, and an SIME (claim, April 30, 2012).

25) On May 1, 2012, Employee filed a petition requesting a Board-selected physician examination under AS 23.30.095(k), based upon a medical dispute between EME Dr. Schroeder, and Employee’s attending physician Dr. Schaab (Petition, April 30, 2012; see also SIME form, April 30, 2012).

26) On May 1, 2012, Employee filed her SIME form with medical records from Dr. Schaab and Dr. Schroeder attached (SIME form, April 30, 2012).

27) On May 21, 2012, Employer filed its answer to Employee’s petition for an SIME and denied an SIME was appropriate alleging there were no medical disputes ripe for determination.  Employer did not contest Employee suffered a compensable injury, but stated no medical treatment was being recommended currently (Anchorage School District’s Answer to Employee’s Petition for SIME, May 21, 2012).

28) On May 21, 2012, Employer filed its answer to Employee’s April 30, 2012 claim and denied her request for further medical benefits.  Employer relied upon its EME and controversion in support of its denial and stated no medical evidence indicated the need for additional medical care as a result of the March 24, 2009 work injury (Anchorage School District’s Answer to Employee’s WCC, May 21, 2012).

29) On May 22, 2012, the parties attended a prehearing conference at which Employee verbally amended her May 1, 2012 claim to include PPI (Prehearing Conference Summary, May 22, 2012).

30) On May 25, 2012, Employer controverted Employee’s claim and denied all benefits based upon its EME physician’s report (Controversion Notice, May 25, 2012).  

31) At hearing on June 13, 2012, Employer stated “the school district isn’t saying there isn’t a dispute.”  Employer conceded there was a medical dispute as Dr. Schroeder believes there was only a temporary aggravation of a pre-existing condition and it is resolved.  In Employer’s view, the medical dispute is about what reasonable and necessary medical care will be in the future, which cannot be determined now (Employer’s counsel’s hearing statements).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of . . . benefits to injured workers at a reasonable cost to . . . employers. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .


(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.
The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment. . . .

AS 23.30.095. Medical treatments, services, and examinations. . . .
. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to §095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under 
AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007), at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it 
(id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence.  

The law gives discretion to the board to order the specialty to conduct an SIME, and to empanel one or several doctors for an SIME if necessary to ensure “the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost” to Employer.  Mazurenko v. Chugach Alutiiq JV, AWCB Case No. 11-0064 (May 17, 2011).  

“Process and procedure under this chapter shall be as summary and simple as possible.”  
AS 23.30.005(h).  By law, the board may require an SIME “by a physician or physicians” selected from a list established and maintained for such purposes.  The board may also order an “investigation or inquiry” in “the manner by which it may best ascertain the rights of the parties.”  AS 23.30.135.  If an employee’s claim has been controverted, the board may “cause the medical examinations to be made,” and take discretionary action to “properly protect the rights of all parties.”  AS 23.30.155(h).  In short, the board has broad discretion to order a medical evaluation and to select one or more specific physicians from the SIME list, and their specialties, for an SIME.  Lindeke v. Anchorage Grace Christian School, AWCB Decision No. 11-0040 (April 8, 2011).
AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.050.  Pleadings. (a)  A person may start a proceeding before the board by filing a written claim or petition.

(b) Claims and petitions. 

(1) A claim is a written request for benefits, including compensation, attorney’s fees, costs, interest, reemployment or rehabilitation benefits, rehabilitation specialist or provider fees, or medical benefits under the Act. . . .

(2) A request for action by the board other than by a claim must be by a petition. . . .

. . .

(e) Amendments.  A pleading may be amended at any time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .
In Schmidt v. Beeson Plumbing & Heating, Inc., 869 P.2d 1170, 1176 (Alaska 1994), the Alaska Supreme Court said: “Parties may amend pleadings ‘at any time before award upon such terms as the board or its designee directs.’  8 AAC 45.050(e).  Moreover, the summaries of the prehearing conferences, not the pleadings, control the subsequent course of the suit.”

In Summers v.  Korobkin Construction, AWCB Decision No. 428477 (March 24, 1988), the parties did not dispute the injured employee incurred several thousand dollars in medical expenses for treatment of his neck condition.  The employee attributed the need for treatment to a January 1984 injury, which allegedly occurred while he was working for the employer.  The employee filed a claim seeking medical benefits and attorney’s fees.  The employer began paying medical costs under a “reservation of rights” in 1986.  A few months prior to the March 18, 1988 hearing on the employee’s claim, $150 of unpaid medical bills remained unpaid (id. at 1).  At hearing, the employer stated all medical bills had been paid and withdrew the reservation of rights and waived any right to seek future reimbursement of the previously paid medical costs.  The employer also stated a willingness to pay reasonable fees to the employee’s attorney.  Despite these facts, the employee asked the board to hear evidence on compensability of the alleged 1984 injury.  Summers concluded, in denying the employee’s request:

We found, based on the employee’s representations, that he has had no medical treatment attributable to the 1984 injury in a year and a half.  We found, therefore, both an absence of a current dispute and an absence of a current course of medical treatment which might prompt a dispute in the immediate future.  We conclude, therefore, that the hearing should be closed without taking evidence on the compensability of the alleged 1984 injury.  AS 23.30.110(c) grants us discretionary authority to make investigations and order hearings on claims.  We exercise our discretion to decline to hold a hearing, at this time (footnote omitted), on the compensability of the alleged 1984 injury (id. at 2).

The superior court affirmed Summers on appeal (Decision on Appeal, July 21, 1989).  Mr. Summers appealed to the Alaska Supreme Court, which reversed.  In Summers v. Korobkin Constr., 814 P.2d 1369 (Alaska 1991), the court found the relevant facts were undisputed: Mr. Summers claimed an injury to his neck while working as a carpenter for the employer in 1984; he verbally reported the injury to his supervisor the day following the alleged injury and ultimately filed a written report of injury about a year later; the employer controverted the case shortly thereafter; Mr. Summers’ physician ordered physical therapy for a pinched nerve in the employee’s neck; eventually, a doctor informed the employee he had a ruptured disc in his neck and recommended Mr. Summers have surgery; at his deposition, Mr. Summers stated his willingness to consider the surgical procedure rested on whether workers’ compensation insurance would pay for it; Mr. Summers did not lose time from work as a result of his injury but incurred approximately $2,000 in medical bills; without admitting liability, the employer’s insurance carrier paid most of the bills; because a few of the bills remained unpaid, the employee requested a Board hearing; just prior to the hearing, the employer paid the last of the employee’s medical bills and agreed to pay his attorney’s fees; nevertheless, the employer refused to acknowledge “compensability” of the employee’s injury or waive any of its defenses to his claim.  Based upon these undisputed facts, the Alaska Supreme Court determined whether the employer would compensate Mr. Summers for future claims “remains in doubt” (id. at 1370).

Summers determined the board erred when it found AS 23.30.110(c) granted it discretionary authority to make investigations and order hearings on claims when a claim is filed and a party requests a hearing.  In such cases, a hearing must occur (id. at 1371).  The court noted the Alaska Workers’ Compensation Act did not define “claim” but further recognized the right to compensation is contingent upon a party filing “a claim.”  The “only prerequisite for filing a claim is a work related injury,” and a “lack of current treatment” does not prevent an injured worker from receiving a determination of his or her claim.  The court further noted “an injured worker who has been receiving medical treatment should have the right to a prospective determination of compensability” (id. at 1372; citing Kaufmann v.  Workmen’s Compensation appeals Bd., 78 Cal.Rptr. 620, 627 (1969) (employee entitled to award specifying type of future care to avoid burden of instigating future litigation and “risk of being denied reimbursement and adequate care”) and McAree v. Gerber Prods. Co., 342 A.2d 608, 611 (R.I. 1975) (employee may request board to determine prior authorization of treatment, even if not a type of treatment enumerated in the statute as requiring prior authorization)).  Summers further noted:

Injured workers must weigh many variables before deciding whether to preserve a certain course of medical treatment or related procedures.  A salient factor in many cases will be whether the indicated treatment is compensable under [the Act].

Here, Korobkin disputed many aspects of Summers’ application for adjustment of claim.  Korobkin’s answer advanced numerous defenses to Summers’ claim, including Summers’ injury was not work-related and that it was barred by the statute of limitations.  Summers is entitled to a hearing on Korobkin’s defenses.  If Summers prevails, Korobkin will still be able to controvert Summers’ claim at a future hearing, if the grounds for controversion arise after the initial hearing.  
AS 23.30.130.  However, a worker in Summers’ position, who has been receiving treatment for an injury which he or she claims occurred in the course of employment, is entitled to a hearing and prospective determination of whether his or her injury is compensable (Summers, 814 P.2d at 1372).

Weatherford v. Wilton Adjustment Service, AWCB Decision No. 06-0072 (March 31, 2006), heard the employee’s petition for an SIME under AS 23.30.095(k) or AS 23.30.110(g) on the issue of causation of his left knee condition (id. at 1).  The employee had tripped on the job and fallen forward onto his knees.  Though the employee had a pre-existing knee condition, the employer accepted the case and paid benefits.  The employee had arthroscopic, right knee surgery but his physician opined he would eventually need a total right knee replacement.  Thereafter, the employee had no knee treatment for several years.  About four years later, the employee sought left knee treatment.  His physician performed left knee surgery and opined the left knee condition was work-related.

The employer sent the employee to an EME, who opined the left knee condition was not attributable to the work injury and the employee would have developed “the condition” even absent the injury.  Weatherford does not disclose whether the employer controverted the employee’s right to benefits based upon the EME’s opinions.  Following the EME, the employer deposed the employee’s physician who, at his deposition, was equivocal on the issue of what caused the employee bilateral knee “conditions.”  Noting the employee’s pre-existing bilateral knee conditions, his physician stated it was difficult to determine to what extent the work-related fall, as opposed to any other falls, caused “problems.”  The employee’s physician stated in respect to what caused the employee’s right knee condition “that he did not have a strong feeling either one way or the other.”  The employee’s physician further testified he was unaware of events predating the employee’s return to him for treatment for the left knee, including incidents at an archery tournament and a caribou hunting trip, both of which the employee testified had increased his left knee pain.  Given this information, the employee’s physician stated the 1998 work-related fall was a substantial factor in the employee’s need for surgery for his right knee, but the fall was not a substantial factor in his need for surgery five years later in his left knee (id. at 2-3).

At the hearing on the SIME request, the employee argued a Board-ordered medical opinion was necessary because the employee will eventually require a full knee replacement.  The employer argued an SIME was inappropriate because there was no actual medical dispute and the employee’s physician was unequivocal on the issue of causation for the left knee condition.  The employer further argued obtaining another opinion to determine whether a knee replacement was necessary or related to the work “was not yet ripe.”  Weatherford concluded, based upon the employee’s surgeon’s deposition and medical records, there was no medical dispute between physicians sufficient to warrant an SIME.  Weatherford said absent a dispute a Board-ordered opinion would not assist it in determining the pending issues.  Weatherford concluded:

With respect to the employee’s argument that the Board will need another opinion before it decides the issues surrounding a potential knee replacement, the Board finds that this issue is not yet ripe and declines to prematurely order an SIME on that basis (id. at 4-5).

Greer v. State of Alaska, AWCB decision No. 09-0208 (December 30, 2009), declined to order a second SIME where EME opinions were not based on any recent medical opinions, and the controversions previously based upon the EME opinions had been withdrawn.  Greer had no current claim or petition pending, aside from the employer’s petition for an SIME, and therefore, there were no legal disputes to resolve (id. at 4).  

Pazaruski v. Federal Express Corp., AWCB Decision No. 11-0066 (May 20, 2011), overruled the employee’s objection to an SIME because she had no claim pending.  The employer had a pending petition seeking an order requiring the employee to attend a drug treatment program against her will (id. at 1).  Pazaruski said:

Employer correctly notes there are medical disputes between its EME physicians and Employee’s attending physicians, and Employee agrees.  The law provides for an SIME in such situations.  However, ordinarily the statutes and decisions interpreting the law would not support an SIME in a situation where the injured worker has no claim pending, as is the case here, as there would be nothing to gain from an SIME report, which no fact-finder would have reason to read.  Greer.  But in this case, Employer has another petition pending and set for hearing, for an order compelling Employee to undergo a drug rehabilitation program, and if she refuses, seeking a finding her refusal is unreasonable and an order suspending her right to medical care during the period she refuses to comply.  Thus, this case is distinguishable from Greer, where there was neither a claim nor a petition pending.  Here, there is a pending petition, which an SIME may address directly (id. at 13).

Noting the employee’s right to compensation had been controverted, Pazaruski decided an SIME is a tool authorized under AS 23.30.155(h) to “properly protect the rights of all parties” and “help ensure the quick, efficient, fair, and predictable delivery of medical benefits to employee at a reasonable cost to employer,” if the employee is in fact entitled to medical benefits (id. at 14).

8 AAC 45.092. Selection of an independent medical examiner. (a) The board will maintain a list of physicians’ names for second independent medical evaluations. . . 

. . .

(e) If the parties stipulate that a physician not on the board’s list may perform an evaluation under AS 23.30.095 (k), the board or its designee may select a physician in accordance with the parties’ agreement.  If the parties do not stipulate to a physician not on the board’s list to perform the evaluation, the board or its designee will select a physician to serve as an independent medical examiner to perform the evaluation.  The board or its designee will consider these factors in the following order in selecting the physician: 

(1) the nature and extent of the employee’s injuries; 

(2) the physician’s specialty and qualifications; 

(3) whether the physician or an associate has previously examined or treated the employee; 

(4) the physician’s experience in treating injured workers in this state or another state; 

(5) the physician’s impartiality; and 

(6) the proximity of the physician to the employee’s geographic location. 

8 AAC 45.900.  Definitions. (a) In this chapter

. . .

(5) ‘claim’ includes any matter over which the board has jurisdiction; . . . .

ANALYSIS

Shall an SIME be ordered?
Employee has a pending claim for medical costs and PPI.  Schmidt; Pazaruski; 8 AAC 45.050(a), (b), and (e); 8 AAC 45.900(a)(5).  In its answers and controversions, Employer expressly denies liability for any and “all” benefits, necessarily including additional medical costs and PPI.  The gist of Employer’s defenses is that Employee does not have a current recommendation for shoulder surgery, and is not currently receiving shoulder treatment.  Therefore, Employer reasons Employee cannot proceed with her claim unless and until she actually has surgery (Employer’s brief and 11).  If and when surgery occurs, Employer contends the medical dispute between the EME and Employee’s attending physicians will be ripe and ready for adjudication.

Employer’s arguments are very similar to those made in Summers.  The Alaska Supreme Court rejected those arguments.  Summers addressed a hearing request, while this case involves a request for an SIME.  But the distinction makes no difference under this case’s facts.  Employee has the right to ask for hearing of her pending claim at any time, and if she requests a hearing, one must be provided.  Summers.  To date, Employee has not requested a hearing because she has a pending petition for an SIME, which is a preliminary matter.  Therefore, Employer is incorrect when it suggests Employee cannot currently proceed with her claim on its merits.  Since Employee may proceed with her claim by filing an Affidavit of Readiness for Hearing, and may be entitled to an SIME if the three factual elements supporting an SIME order are met, it follows Employee may be entitled to an SIME currently and there is no legal impediment to this decision deciding her SIME request now.  AS 23.30.095(k).  She is still entitled to a prospective determination as to the medical care issue.  Summers. 

Weatherford, cited by Employer, is distinguishable on its facts.  Following the attending physician’s deposition and consideration of new evidence, the prior medical dispute in Weatherford was resolved, as the physician declined to connect the work injury to the employee’s need for left knee surgery.  By contrast, in the instant case there is currently a clear medical dispute over the cause of the need for medical treatment to treat Employee’s left shoulder tears.  The legal issue having been resolved, the SIME test is applied to the facts.  

1) Is there a medical dispute between Employee’s physician and an EME?

It is undisputed Employee has arthritis and complex tears involving supraspinatus and infraspinatus tendons, a complex interior labral tear with fragmentation and a possible SLAP tear, and anterior capsular tears in her left shoulder.  Employer’s EME states the work injury is not the substantial cause of any current shoulder findings, which includes arthritis and the enumerated tears.  Employee’s attending physicians clearly state the work-related injury at least caused the tears and one physician implies the multiple loose bodies and complete loss of glenohumeral joint space in the left shoulder also resulted from March 24, 2009 injury.  These tears are amenable to medical treatment, including surgery.  Employee has the right to a current determination if the March 24, 2009 work injury is “the substantial cause” of the need for medical treatment for the tears.  AS 23.30.010.  Thus, there is currently a medical dispute as to “causation” of need for medical treatment for at least the various tears in Employee’s left shoulder. AS 23.30.095(k).  Bah.  

2)  Is the dispute significant? 

The medical dispute is significant because if the work injury is not the substantial cause of the need to treat at least the tears in Employee’s left shoulder, Employer will not be responsible to pay the costs associated with whatever treatment is required to address those tears.  If on the other hand, the work injury is the substantial cause of the need for medical care and treatment for her left shoulder tears, treatment to address those conditions can be significant, costly, and of great benefit to Employee.  Though Employee may ultimately need a total shoulder replacement procedure, which may or may not be compensable under the Act, she may also need lesser treatment, including surgery, to treat the tears, which also may or may not be found work-related.  An SIME will also provide a causation opinion for the need to treat the tears versus the need to replace the shoulder, a distinction, which could result in considerable differences in costs, disability and impairment.  AS 23.30.001(1).

Employer controverted Employee’s right and claim to any further benefits for her left shoulder injury.  Its controversions remain in place.  Having an SIME on the current medical disputes will provide another expert medical opinion, which will assist in quickly ascertaining and protecting the rights of all parties in this controverted case.  Mazurenko; Lindeke; AS 23.30.155(h).

3) Will an SIME physician’s opinion assist the board in resolving the disputes?
The shoulder is a medically complex joint, and there is disagreement between physicians as to whether rotator cuff, labrum, and biceps tendon tears are part and parcel of “arthritis,” or are separate things not “routinely associated with arthritis.”  Given this dispute, a SIME opinion will assist in resolving Employee’s claim for medical benefits by providing another opinion on this key aspect.  Bah.  This issue belies Dr. Schroeder’s characterization of the disagreement on this point as “minor.”  If the fall caused the need for medical treatment for tears, and disability results from the treatment, which is likely, the benefits to which Employee may be entitled from Employer may be significant, not “minor.”   

Furthermore, if an SIME on the issue of causation of the left shoulder tears is delayed, time will pass exposing Employee to various potentially aggravating experiences including slips and falls, car accidents, and potential worsening of her shoulder tears simply by passage of time.  Delay will make future litigation more complicated by introducing more potential “causes” of the need for surgery and will not result in a simple, speedy remedy.  Hewing; AS 23.30.005(h).  An SIME performed now, however, will result in an objective medical opinion describing the medical care and treatment Employee currently needs for all left shoulder symptoms and conditions, and will result in an opinion whether the March 24, 2009 work injury is “the substantial cause” of the need for medical treatment for those conditions, including the undisputed tears.  If and when Employee decides to have left shoulder treatment to address the tears or any other left shoulder symptom is up to her.  However, a current SIME will at least give an objective medical assessment as to whether the work injury is the substantial cause of the current need to treat the tears in their current condition, which will ultimately benefit the fact finders.  Having a current SIME under these facts will help resolve this case in the most efficient, dignified, and most certain form.  Gordon.

The medical records show a current need and basis for medical treatment to Employee’s left shoulder.  Employee has to this point simply chosen a conservative approach.  Employer is correct in stating the coverage statute focuses on the “relative contribution of different causes of the disability or need for medical treatment.”  AS 23.30.010.  However, under Summers, Employee is entitled to a current ruling on whether the March 24, 2009 work injury is the substantial cause of the need for medical care to treat the left shoulder tears.  The specific type of medical treatment she may seek at a hearing on her claim’s merits at this point is immaterial.  As she has a pending petition for an SIME, Employee’s hearing request is delayed by her inability to swear under oath she is fully prepared for a hearing, as required by an Affidavit of Readiness for Hearing.  A decision to order an SIME now will result in quicker resolution. AS 23.30.001(1).

Logically, tears in Employee’s left shoulder are unlikely to heal spontaneously but clearly could become worse as time passes, for a variety of reasons as Employer argued.  But Employer’s current controversions rely upon Dr. Schroeder’s opinion stating the work injury is not the substantial cause of the tears.  If it is not the substantial cause of the tears or an aggravation or acceleration of the tears and related symptoms, it cannot be the substantial cause of the need for medical treatment for the tears.  Were the tears to become worse over time and ultimately result in Employee having left shoulder surgery to treat only the tears, this would not change the fact Employer currently controverts medical treatment for the tears.  

Lastly, if this decision declined to order an SIME, Employee could request a hearing on her claim and one would have to be held.  Summers.  Employee, though understandably not in a hurry to have left shoulder surgery, argued convincingly that at such hearing she would at minimum ask for an order declaring Employer responsible for medical care and treatment to address the left shoulder tears.  At that hearing, Employee would raise the SIME issue again, or the panel could raise it, and point out the currently existing medical dispute: i.e., is the March 24, 2009 work injury the substantial cause of the need for medical treatment for the left shoulder tears.  It makes little sense to deny Employee’s request for an SIME now, have her ask for a hearing on the merits of her claim for medical care, and continue the merit hearing to address the SIME issue when she raises it again at hearing.  Such a procedure would be contrary to the legislative intent the Act be interpreted to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Employee, if she is entitled to them, at a reasonable cost to Employer.  AS 23.30.001(1).  The SIME dispute is ripe, has been heard, and need not be heard again at considerable cost to the parties and waste of time and resources.  Accordingly, an SIME will be ordered with an orthopedic surgeon.  Mazurenko.
The issue for the SIME will include, but is not limited to, whether the March 24, 2009 work injury is the substantial cause of the need for medical treatment for Employee’s left shoulder tears.  The parties may agree to have the SIME address other “non-SIME-issues” as well to save time and expense, including causation of the need for medical treatment for other allegedly work-related conditions, and PPI.  A prehearing conference will be ordered at the next mutually available date so the parties can begin the SIME process and determine if there are any additional issues the SIME should address.  The designee will be directed to arrange for the SIME forthwith.  AS 23.30.001(1).

CONCLUSION OF LAW

An SIME will be ordered.
ORDERS

1) Employee’s petition for an SIME is granted.

2) An SIME shall be conducted with an orthopedic surgeon, with adequate expertise in shoulders as determined by the designee.

3) A prehearing conference shall be conducted at the next mutually available date to begin the SIME process.

4) Unless the parties otherwise stipulate to an SIME doctor, the orthopedic surgeon will be selected by the appropriate designee in conformance with the division’s policy for selecting SIME doctors from the authorized list.  

5) The designee shall use her discretion and the normal selection process, including the criteria set forth in 8 AAC 45.092(e).

6) The designee shall arrange for the SIME forthwith.

Dated in Anchorage, Alaska on July 3, 2012.
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PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under 
AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CINDY L. CHILDERS employee / applicant v. ANCHORAGE SCHOOL DISTRICT, employer / defendants; Case No. 200904366; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on July 3, 2012.
















_____________________________















Catherine L. Hosler, Office Assistant I
�














21

