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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512


Juneau, Alaska 99811-5512

	MARY K. BLAIR, 

                                               Employee, 

                                               Applicant

                                                   v. 

THE ARC OF ANCHORAGE,

                                               Employer,

                                                   and 

BERKSHIRE HATHAWAY HOMESTATE
INSURANCE COMPANY,
                                               Insurer,

                                               Defendant(s).
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	FINAL DECISION AND ORDER

AWCB Case No. 201103942
AWCB Decision No. 12-0133
Filed with AWCB Anchorage, Alaska

on August 2, 2012


Mary K. Blair’s March 15, 2012 claim for review of the Reemployment Benefits Administrator (RBA) designee’s decision denying eligibility for reemployment benefits was heard on July 25, 2012 at Anchorage, Alaska.  The matter was set for hearing on May 11, 2012.  Ms. Blair (Employee) appeared personally and testified.  Attorney Joseph Cooper represented The Arc of Anchorage and Berkshire Hathaway Homestate Insurance Company (collectively Employer). The record closed at the hearing’s conclusion on July 25, 2012.

ISSUES

Employee contends the RBA designee erred in her determination Employee was ineligible for reemployment benefits. She contends she lacks the physical capacity to perform jobs in her ten-year work history, and her physician, neurosurgeon Louis Kralick, M.D., has recommended another surgery to address her cervical symptomotology.  Employer contends the RBA designee’s decision is supported by substantial evidence Employee is ineligible for reemployment benefits.  Employer contends there is no evidence predicting Employee will suffer additional permanent partial impairment above what existed prior to the work injury, or that she cannot perform work she performed in the ten years prior to the work injury.  

Did the RBA designee fail to apply controlling law, or to exercise sound legal discretion when she found Employee ineligible for reemployment benefits?

FINDINGS OF FACT

Evaluation of the record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) Employee first injured her neck after a fall while ice skating in December, 1998.  In February 1999 and November 1999, partial discectomies were performed at C6-7 and C7-T1 to alleviate the symptoms from this injury.  (Report, Marilyn M. Robertson, M.D., April 16, 2003).

2) On April 30, 2002, while employed as a hairdresser at a beauty salon, Employee developed neck and shoulder pain after helping an elderly woman out of a chair.  A magnetic resonance imaging  (MRI) was performed on May 15, 2002, revealing severe right foraminal stenosis at C5-6, a midline bulge at C4-5 with no significant mass effect on adjacent neural elements, and marked disc space narrowing at C7-T1.  After extensive conservative treatment Employee was referred to neurosurgeon Louis Kralick, M.D.  (Id. at 6-7).

3) Employee first saw Dr. Kralick on December 16, 2002.  Dr. Kralick noted a possible need for surgical intervention.  (Report, Thomas W. Rosenbaum, M.D., January 30, 2012 at 4).

4) Employee was instead followed medically.  On August 9, 2003, Employee was in a motor vehicle accident.  She continued receiving conservative care, including pain management and epidural steroid injections. (Id. at 5).

5) In August, 2005, Employee was referred back to Dr. Kralick for a surgical consultation.  (Id. at 6). 

6) On September 7, 2005, Dr. Kralick performed an anterior cervical fusion at C5-6.  (Id.).

7) By November 9, 2005, Employee reported she was nearly pain free with respect to the anterior cervical fusion at C5-6.  (Id. at 7).

8) On December 6, 2005, Dr. Kralick saw Employee in follow-up noting overall improvement in her neck discomfort.  Current films demonstrated a stable graft at C5-6.  (Id.).

9)  Employee next sought medical attention complaining of neck pain on November 22, 2010, after a slip on ice.  Cervical spine x-rays demonstrated a solid fusion at C5-C7, with no evidence of spine fracture.  (Id.).

10) November 22, 2010 was the last medical record before March 16, 2011, when Employee was injured while employed as a Job Coach for Employer, when a 50 pound roll of floor covering fell, striking her in the back of the neck.  (Report of Occupational Injury, March 17, 2011).

11) After initial care from her primary care provider Robert K. Thornquist, M.D., Employee was again referred to Dr. Kralick.  (Referral Note, March 30, 2011).

12) On May 3, 2011, noting Employee’s persistent complaints of neck and arm pain with little improvement from extensive conservative management, and in view of the positive response to selective nerve root injection, Dr. Kralick recommended Employee undergo left C6-C7 laminal foraminotomies and nerve root decompression.   (Kralick Outpatient Consultation, May 3, 2011).

13) On return to Dr. Kralick for follow-up on May 24, 2011, a regimen of physical therapy (PT)  was prescribed, with follow-up scheduled for one month.  Employee was to forward to Dr. Kralick the most recent EMG/nerve conduction studies for his review.  (Follow-up Evaluation Report, Dr. Kralick, May 24, 2011).

14) On June 1, 2011, the RBA appointed rehabilitation specialist Alizon White to conduct an evaluation to determine Employee’s eligibility for reemployment benefits.  The appointment letter explained to Employee that Ms. White “will contact your medical provider(s) to obtain predictions about your capacity to return to work and whether or not you will incur a permanent partial impairment rating as a result of the injury.”  (Notice of Appointment, June 1, 2011).

15) In her first report, dated June 13, 2011, Ms. White noted she spoke to Employee by telephone on June 6, 2011, and met with her on June 8, 2011.  She noted Employee first saw Dr.Thornquist, and also treated with Michael Gevaert, M.D. and Dr. Kralick.  The report does not indicate Ms. White asked Employee to designate a physician.   Ms. White’s reported she had just forwarded Dr. Kralick a request that he predict whether Employee would incur a permanent partial impairment rating greater than zero according to the AMA Guides 6th edition as a result of the March 16, 2011 work injury.  She noted that once Dr. Kralick commented on return to work issues she would continue her eligibility evaluation.  Ms. White’s report does not reflect whether she sent prediction requests to either Dr. Thornquist or Dr. Gevaert. (Reemployment Benefits Eligibility Evaluation report, June 13, 2011).

16) At a June 28, 2011 follow-up evaluation, Dr. Kralick recommended a selective nerve root block at C6-7.  Dr. Gevaert performed the procedure at Alaska Spine Institute Surgery Center.  (Follow-up Evaluation, June 28, 2011; Procedure Report, Dr. Gevaert, July 7, 2011).

17) On July 5, 2011, the RBA designee responded to Ms. White’s June 13, 2011 report:

On June 14, 2011, our office received your partial eligibility evaluation report dated June 13, 2011.  In this report, you wrote that your evaluation was incomplete because you were still waiting for Dr. Kralick to review the SCODRDOT job descriptions and to make a prediction regarding permanent partial impairment (PPI).  You indicated that Dr. Kralick would be reexamining Ms. Blair on June 28, 2011.  If you have not already done so, please contact Dr. Kralick again.  Explain that the Alaska statute only allows for 60 days in which to complete an evaluation, so you are working under tight timelines.  Additionally, remind the doctor that he only needs to make predictions and Ms. Blair does not need to be medically stable before the doctor can review the job descriptions and predict PPI.  Finally, ask the doctor when he anticipates being able to make his prediction, if he declines to make them now.  (Emphasis added).

(Letter from RBA designee to Ms. White, July 5, 2011).

18) There is no indication in the record Ms. White followed through with the RBA designee’s instructions.  On August 30, 2011, Dr. Kralick responded to the original questionnaire Ms. White sent him on June 10, 2011.  Ms. White’s first question called for a check-the-box answer of Yes or No:  

1.  Do you predict Ms. Blair will have a Permanent Partial Impairment (PPI) rating greater than zero (0) as a result of her 3/16/11 work injury according to the American Medical Association (AMA) Guides to the Evaluation of Permanent Impairment, Sixth Edition?


____ Yes                  ____ No

NOTE:  You are not being asked to calculate a PPI, only if you predict that after her treatment and recovery she will have incurred a PPI in relation to her work injury.  (Emphasis in original).

Dr. Kralick checked neither box, but wrote:  “to be referred when medically stable.”

The rehabilitation specialist’s second inquiry was:

2.  Please review the enclosed job descriptions representing Ms. Blair’s ten-year work history and an offer of alternative employment, indicate whether you predict she will or will not be able to perform each of these jobs, complete the portion entitled “FOR PHYSICIAN’S USE ONLY,’ and return the signature pages along with this letter via fax to NNRS at 562-7235 at your earliest convenience.

Dr. Kralick responded:  “unable to complete at this time, patient needs surgery.”

Ms. White’s third and final question was:

3.   What are Ms. Blair’s predicted permanent physical capacities?  This information is important when inquiring with her employer regarding alternative employment.

Dr. Kralick replied:  “to be referred for PCE (physical capacities evaluation) when medically 


                           stable, not stable at this time, patient needs surgery.”

(Underscore in original; Ms. White letter to Dr. Kralick, dated June 10, 2011, mailed June 13, 2011; Dr. Kralick reply, August 30, 2011).

19) On September 2, 2011, Dr. Kralick performed a left C6-C7 laminal foraminotomy, facetectomy and nerve root decompression using minimally invasive technique with METRx tubular retractor system and operating microscope.  (Operative Report, September 2, 2011).

20) On September 9, 2011, Ms. White filed her second report, noting the recommended surgery was to take place on September 2, 2011.  She reported “Dr. Kralick declines to predict whether or not Ms. Blair would incur a permanent partial impairment rating greater than zero, and indicated he would refer Employee for a rating once she was medically stable.”  She enclosed Dr. Kralick’s August 30, 2011 reply to her June 10, 2011 inquiry, restating she would continue her evaluation once Dr. Kralick commented on return to work issues.  (Eligibility Evaluation Addendum, September 9, 2011).

21) Ms. White’s September 2, 2011 report does not reflect she contacted Dr. Kralick again despite  the RBA designee’s July 5, 2011 instruction.  There is no evidence in the record Ms. White explained to Dr. Kralick he need only make predictions on permanent impairment and future physical capacity, or that Ms. Blair need not be medically stable before he can review the job descriptions and predict whether a permanent impairment will incur.  Nor is there evidence she inquired of Dr. Kralick when he anticipated being able to make predictions if he declined to make them at that time.  (Id.; observation).  

22) In an October 14, 2011 follow-up, Dr. Kralick ordered an MRI scan of Employee’s cervical spine, and cervical spine AP lateral and oblique film views.  These were completed on October 17, 2011.  Dr. Kralick completed a disability form noting Ms. Blair would be out of work until November 1, 2011, when a return appointment was scheduled. This appointment was cancelled because Employee was out of state. (Dr. Kralick report, October 14, 2011; Disability form, Dr. Kralick, October 14, 2011; Radiology and Imaging reports, October 17, 2011).

23)  On November 7, 2011, Dr. Kralick ordered physical therapy (PT) two to three times per week for 12 weeks, consisting of cervical range of motion exercises, cervical strengthening exercises, heat, massage, ultrasound and pool therapy.  The prescription was mailed to Employee in California.  (PT Order, Dr. Kralick, November 7, 2011; Dr. Kralick staff note, November 7, 2011).

24)  On November 30, 2011, at Outpatient Physical Therapy, St. Joseph Health System, Sonoma County, California, Employee began the PT Dr. Kralick prescribed.  (Plan of Care, Evaluation Plan, Cervical-Upper Thoracic Evaluation, on referral from Dr. Kralick, St. Joseph Health System, November 30, 2011).

25) Employee resumed PT with Main Street Physical Therapy, in Yuma, Arizona, on January 6, 2012.  Employee explained the lag time, and pursuing the prescribed PT in two different states, was the result of her becoming homeless.  (Main Street Physical Therapy records reporting original phone contact from Employee on December 22, 2011, and delivery of Dr. Kralick’s PT prescription on December 27, 2012; Letter from Employee to RBA designee, February 28, 2012.).

26) On January 24, 2012, Mark Plante, PT, noted Employee was seen in PT for 10 out of 12 authorized treatments, with 12-18 prescribed for cervical stenosis.  Some improvement was noted, but the therapist recommended Employee continue PT three times per week for four additional weeks.  (Progress Note, Mark Plante, PT, January 24, 2012). 

27) In a January 26, 2012 addendum report, Ms. White reported reviewing medical records from Employee’s September 2, 2011 surgery, her October 14, 2011 follow-up with Dr. Kralick, his recommendation for and completion of further diagnostics, and his November 7, 2011 prescription for PT to increase range of motion and strength.  Ms. White acknowledged the referral for PT in California, but noted she had not been provided any chart notes from the PT sessions attended.  Ms. White added:  
“According to Northern Adjusters, Ms. Blair has moved three times to three different states since her surgery.  She is currently residing in Yuma, Arizona,” . . .

“Northern Adjusters advised that an Independent Medical Evaluation (IME) is scheduled for Ms. Blair with Thomas Rosenbaum, M.D., neurosurgeon on 1/30/12,” and “Northern forwarded Ms. Blair’s 10-year work history and offer of alternative employment job descriptions to Dr. Rosenbaum for his review and comment, as Dr. Kralick declines to do so.” (Addendum, January 26, 2012).

28) Although repeating in her January 26, 2012 addendum that Dr. Kralick “declined” to predict whether or not Ms. Blair would incur a PPI, this addendum, like her September 9, 2011 report, reflects no effort by Ms. White to contact Dr. Kralick as the RBA designee instructed on July 5, 2011.  There is no evidence Dr. Kralick knew he need only make predictions on permanent impairment and future physical capacity, and Ms. Blair need not be medically stable before he can review the job descriptions and predict future impairment.  (Addendum, January 26, 2012; observation).  

29) In Ms. White’s final report, dated February 23, 2012, she noted Employer provided her with Dr. Rosenbaum’s January 30, 2012 employer’s medical evaluation (EME) report concluding Employee has no ratable permanent impairment as a result of the March 16, 2011 work injury, and has the capability to perform four of the jobs held within her ten-year work history.  Although this report too reflects no effort to contact Dr. Kralick beyond her original June 10, 2011 letter, in this report, as in her January 26, 2012 and September 9, 2011 reports, Ms. White reiterated the assertion “Dr. Kralick declined to” predict Employee’s physical impairment or capabilities.  Considering only Dr. Rosenbaum’s predictions, Ms. White “determined that Ms. Blair is not eligible for reemployment benefits.”  (Reemployment Benefits Eligibility Evaluation Addendum #3, February 23, 2012).   

30) On February 28, 2012, Employee wrote to the RBA designee taking issue with Dr. Rosenbaum’s EME report and Ms. White’s final eligibility report.  She noted Dr. Rosenbaum misstated the date of the surgery Dr. Kralick performed and incorrectly stated she had previously undergone a fusion from C5 through T1.  She noted the lag time between Dr. Kralick’s November, 2011 prescription for additional PT and its commencement and her changes of address resulted from her homelessness.  She reported she had not designated any physician other than Dr. Kralick, and was scheduled to see him on May 1, 2012.  She requested a second independent medical evaluation (SIME). (Employee letter to RBA, February 28, 2012).

31) On March 7, 2012, based on Dr. Rosenbaum’s predictions, Ms. White’s reporting, and noting the law requires an eligibility evaluation be completed within 60 day, the RBA designee found Employee ineligible for reemployment benefits.  (RBA letter to Employee, March 7, 2012).

32) On March 7, 2012, based on Dr. Rosenbaum’s report, Employer controverted all benefits to Employee after January 30, 2012.  (Controversion Notice, filed March 7, 2012).

33) On March 15, 2012, Employee timely filed a workers’ compensation claim for review of the RBA designee’s March 7, 2012 denial of reemployment benefits eligibility, for an SIME, and unfair and frivolous controversion. She noted that if necessary she could obtain an attending physician’s responses to the job descriptions prior to her May 1, 2011 appointment with Dr. Kralick.   (Workers’ Compensation Claim, March 15, 2012).

34) On March 16, 2012, Ms. White submitted to the adjuster her final bill for payment for professional services.  In Ms. White’s letter to the adjuster accompanying her bill she states that after receiving Employee’s February 28, 2012 objections to her final report and recommendation of ineligibility she telephoned Dr. Kralick’s office and spoke to a staff person.  Although she learned from the staff person Employee was scheduled to see Dr. Kralick on May 1, 2012, because the RBA designee had followed her recommendation and denied Employee eligibility on March 7, 2012, Ms. White stated her services were concluded and payment was due.  (Letter from Ms. White to Northern Adjusters’ Linda Rudolph, March 16, 2012).  Ms. White’s description of her conversation with the staff person, contained in her letter to the adjuster, constitutes uncorroborated and thus inadmissible hearsay, and lacking circumstantial guarantees of trustworthiness is inadmissible under any exception to the hearsay rules.

35)  At the May 1, 2012 follow-up evaluation, Dr. Kralick acknowledged Employee’s persisting symptoms of neck and left upper extremity discomfort despite a successful foraminal decompression about eight months ago.  He recommended a follow-up imaging study of the cervical spine as well as C-spine x-rays with flexion extension and oblique views, after which a follow-up visit would be scheduled.  Dr. Kralick opined:

It remains my opinion that the substantial cause of her presenting as well as current symptoms and required surgical management was her work-related injury occurring on or about March 16, 2011, when a 50-pound upright roll of floor covering fell and struck her causing her to impact her head and upper body on a hard surface, with enough force to render her unconscious.  She remains under my care for management of her ongoing symptoms.  (Follow-up Evaluation, Dr. Kralick, May 1, 2012).

36) On July 11, 2012, Employee filed a new Request for Eligibility Evaluation for Re-Employment Benefits.  (Request, dated July 7, 2012).

37) On May 11, 2012, the first prehearing conference was held in this case, having been scheduled following Employee’s March 15, 2012 claim to review the RBA decision.  Employee was provided with the workers’ compensation division pamphlet “Workers Compensation & You,” the board- maintained list of claimants’ attorneys, and was advised of her right to representation by counsel.  (Prehearing Conference Summary, May 11, 2012).

38) On July 23, 2012, Employee filed a Petition appealing the RBA designee’s decision stating Dr. Kralick has recommended surgery, although the transcribed medical record from a July 3, 2012 appointment was not yet available.  (Petition, dated July 19, 2012).

39) Also on July 23, 2012, Employee filed Dr. Kralick’s July 3, 2012 Surgery Cost Estimate for C3-4, C4-5 posterior laminoforaminotomies, lateral mass instrumentation and fusion.  (Surgery Estimate, July 3, 2012).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

An adjudicative body must base its decision on the law, whether cited by a party or not.  Barlow v. Thompson, 221 P.3d 998 (2009).

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.041.  Rehabilitation and reemployment of injured workers. . . .

 . . .

(b)  The administrator shall


(1)  enforce regulations adopted by the board to implement this section;…

. . .


(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;

. . .

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings.  The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request. Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110.  The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

. . .

(e) An employee shall be eligible for benefits under this section upon the employee’s written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee’s job as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles’ for:

(1) the employee’s job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor’s ‘Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles.’ 
(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market; 

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; 

(3) the employee has been previously rehabilitated in a former worker’s compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability, no permanent impairment is identified or expected.

. . .

The legislature granted the RBA authority to decide in the first instance issues related to reemployment benefits, including approving a request for an eligibility evaluation and ultimately deciding whether an injured worker is eligible for rehabilitation and reemployment benefits.  Meza v. Alyeska Seafoods, Inc., AWCB Decision No. 89-0207 (August 14, 1989).  

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part.  An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.  An abuse of discretion will also be found where a decision fails to apply controlling law or regulation, or demonstrates a failure to exercise sound, reasonable and legal discretion.  Irvine v. Glacier General Construction, 984 P.2d 1103, 1107, (Alaska 1999);   Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979); Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962). 

The rehabilitation specialist must consult and consider an injured worker’s treating physician’s views when evaluating an applicant’s eligibility for reemployment benefits.  The rehabilitation specialist has no discretion to ignore the treating physician’s opinions. Under AS 23.30.041(e), failure to consider the attending physician’s opinion whether an injured worker can return to jobs in his 10-year work history constitutes error as a matter of law. Irvine v. Glacier General Construction, 984 P.2d 1103, 1107 (Alaska 1999). 

Where the RBA relies on a rehabilitation specialist’s report which fails to consider statutorily mandated factors, the RBA fails to exercise sound, legal discretion. Irvine at 1107.    Where the board upholds an RBA decision based on a flawed report, the board commits legal error.  Id. at 1106-1107. See also Kinley’s Restaurant & Bar v. Gurnett, AWCAC Decision No. 121 (November 24, 2009) at 21.

Both the RBA designee’s eligibility determination and the board’s decision on review must be made on a complete record.  Where the RBA or the board renders a decision on an incomplete record, it commits plain error.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1012-13 (Alaska 2009); Fred Meyer, Inc. v. Updike, AWCAC Dec. No. 120, at pages 10-11 (Oct. 29, 2009).  Plain error creates “a high likelihood that an injustice has resulted,” and the matter must be remanded for further evaluation.   Id. at 11.
Newly discovered evidence that could not with due diligence have been presented to the RBA may also support an order of remand for a re-determination based on a change of conditions. Peifer v. Sunshine Schools, AWCB Decision No. 09-0181(Dec. 1, 2009)(remanding for RBA consideration of medical and surgical records post-dating RBA eligibility determination); Haight v. Kiewit Pacific Co., AWCB Decision No. 08-0203, at pages 16-17 (Oct. 31, 2008)(remanding for RBA consideration of SIME report prepared after RBA decision).

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.070.  Hearings. . .

(b)(1)(A)  For review of an administrator’s decision issued under AS 23.30.041(d), a party shall file a claim or petition asking for review of the administrator’s decision…In reviewing the administrator’s decision, the board may not consider evidence that was not available to the administrator at the time of the administrator’s decision unless the board determines the evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration.

8 AAC 45.110.  Record of proceedings.  (a)  Evidence, exhibits, or other things received in evidence at a hearing or otherwise placed in the record by board order and anything filed in the case file established in accordance with 8 AAC 45.032 is the written record at a hearing before the board. . .

8 AAC 45.525. Reemployment benefit eligibility evaluations. (a) If an employee is found eligible for an eligibility evaluation for reemployment benefits under 8 AAC 45.510 or 8 AAC 45.520, the rehabilitation specialist shall . . .

(e) The rehabilitation specialist shall document whether or not a permanent impairment is identified or expected at the time of medical stability.  This documentation may be either a physician’s rating according to the appropriate edition of the American Medical Association’s Guides to the Evaluation of Permanent Impairment, use of which is directed by AS 23.30.190 or a physician’s statement that an impairment rating is or is not expected.

(f) In accordance with 8 AAC 45.500 and within 30 days after the rehabilitation specialist received notification under 8 AAC 45.510(c)(2)(A) of being selected, the rehabilitation specialist shall submit

(1) a report of findings, including a recommendation regarding eligibility for reemployment benefits, together with 

(A) copies of the physician’s predictions; 

(B) the completed offer of employment form, if employment has been offered; 

(C) labor market surveys, if necessary; 

(D) documentation of previous rehabilitation, if received; and 

(E) the physician’s rating or statement regarding permanent impairment; or 

(2) a written request for a 30-day extension explaining the unusual and extenuating circumstances, in accordance with AS 23.30.041(d), that prevented the rehabilitation specialist from completing the evaluation within 30 days of notification of selection; if the administrator grants an extension requested under this paragraph, no later than at the end of the 30-day extension the rehabilitation specialist shall prepare and submit a report of findings in accordance with (1) of this subsection.

To interpret its regulations, the RBA has issued a Guide for Preparing Reemployment Benefits Eligibility Evaluations.  Citing AS 44.62.640(a)(3) and Kachemak Bay Watch, Inc. v. Noah, 935 P.2d 816, 825 (Alaska 1997), the Alaska Workers’ Compensation Appeals Commission, in Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010), speaking of the RBA’s Guide, noted:

[t]o the extent that the administrator’s Guide instructs the public (here the rehabilitation specialist’s [sic] or is used by the administrator in dealing with the public (including claimants, insurers, employers and specialists), and implements, interprets or makes specific the law enforced or administered by the administrator, it has the effect or force of regulation.

The commission concluded where the board fails to apply the instructions set out in the RBA’s Guide as it would apply properly adopted regulations, it commits an error of law.   Id.   Under AS 23.30.008(a), commission decisions have the force of binding legal precedent.

The Guide instructs the assigned rehabilitation specialist how to appropriately conduct an eligibility evaluation, and provides uniformity in rehabilitation evaluation and reporting.  The Guide provides:

Please review this guide carefully before beginning any work on the file that has been assigned to you.  (Emphasis in original).

. . .

THE EVALUATION PROCESS

In order to complete the evaluation process . . . you must do the following immediately after receiving the assignment letter.

1.     Contact the insurer to obtain all medical records, the Report of Occupational Injury or Illness and a copy of a compensation report documenting the injured workers’ gross weekly wage.  If you are unable to contact the insurer, or the insurer does not return your phone call within a day or two, contact us immediately.  (Emphasis in original).

2.      Contact the employee and arrange for an in-person interview. . . .

3.    Contact the doctor to determine whether a written request or an in-person appointment will result in the timeliest response. If an in-person meeting with the physician is necessary to expedite the process, notify the adjuster and schedule the appointment.  (Emphasis added).

. . . 

VIII.  ELIGIBILITY DETERMINATION

Your report will be reviewed by the RBA or designee and you will be notified by letter of the eligibility decision.  If your evaluation report is incomplete, the RBA may issue a letter suspending the evaluation determination.  This letter will also outline the additional information that is needed in order for you to complete the report . . .

To help you determine whether or not you have addressed all the requirements of the Alaska statute, we have enclosed a Checklist for your use.  You are required by regulation to complete this checklist and attach it to your evaluation report.

EVALUATION REPORT DISTRIBUTION AND COSTS

Your evaluation report, all attachments listed below and the Checklist must be copied to the insurer, employee, Reemployment Benefits Section, and any attorneys who have filed entries of appearance. . .

Required attachments include:

· The employer’s written job description of the employee’s job at the time of the injury, if one was received

. . .

· Copies of all predictions by any physician on SCODRDOT job descriptions

· The completed offer of alternate employment form, if employment has been offered, and the physician’s prediction on a job analysis, if applicable

Guide for Preparing Reemployment Benefits Eligibility Evaluations (April 16, 2010) at 2; Guide for Preparing Reemployment Benefits Eligibility Evaluations (October 10, 2011) at 2-3.


ANALYSIS

Did the RBA designee fail to apply controlling law, or fail to exercise sound legal discretion when she found Claimant ineligible for reemployment benefits?

The RBA’s decision must be upheld absent an abuse of discretion on the administrator’s part. An abuse of discretion occurs where a decision is arbitrary, capricious, manifestly unreasonable or stems from an improper motive.  None of these circumstances exist here.  But an abuse of discretion will also be found where a decision fails to apply controlling law or regulation, or to exercise sound legal discretion.  Manthey v. Collier 367 P.2d 884 (Alaska 1962).  

In Irvine v. Glacier General Construction, 984 P.2d 1103 (Alaska 1999), the Alaska Supreme Court held a rehabilitation specialist must consult and consider an injured worker’s treating physician’s views when evaluating an applicant’s eligibility for reemployment benefits.  The specialist has no discretion to ignore the treating physician’s opinions, and a failure to consider the treating physician’s opinions constitutes error as a matter of law. Id. at 1107.  Where the RBA then relies on a rehabilitation specialist’s report which failed to consider statutorily mandated factors, the RBA fails to exercise sound, legal discretion.  Id.  If the board then upholds the RBA’s decision, the board too commits legal error.  Id.

To ensure the law is appropriately implemented, and eligibility evaluations are properly, thoroughly and uniformly performed, the RBA has issued a Guide for Preparing Reemployment Benefits Eligibility Evaluations.  The Commission has bestowed the Guide with the force of a regulation, and held the RBA’s failure to follow it is a further abuse of discretion. Municipality of Anchorage v. Mahe, AWCAC Decision No. 129 (March 16, 2010) at 15-16.  

The RBA Guide instructs and requires the specialist to contact the treating physician to obtain the doctor’s predictions whether an applicant will suffer a permanent impairment as a result of a work injury, and whether the applicant will be able to perform jobs held in her ten-year work history.  To ensure Irving’s mandate is fulfilled, the Guide directs the specialist, when inquiring of the designated physician, “to determine whether a written request or an in-person appointment will result in the timeliest response.”  Where a written request will result in delay, the specialist must “schedule an in-person meeting with the physician, and notify the adjuster,” who is responsible for any cost associated with the meeting.  

In this case, there is no evidence the specialist followed the RBA designee’s July 5, 2011 direction to follow up with Dr. Kralick to ensure he understood the reemployment process and what information he should provide.  By failing to obtain an in-person meeting with Dr. Kralick to obtain and consider his predictions, the specialist failed to follow controlling law.   Basing her decision on the specialist’s flawed investigation and report, the RBA designee similarly failed to follow controlling law, and to exercise sound legal discretion in finding Employee ineligible for reemployment benefits.  These omissions constitute an abuse of discretion requiring remand to the RBA for further action.  

CONCLUSIONS OF LAW
The RBA designee failed to apply controlling law and to exercise sound legal discretion when she found Employee ineligible for reemployment benefits.


ORDER
1)
Employee’s March 15, 2012 appeal of the RBA designee’s eligibility determination is GRANTED. 

2)
The RBA designee’s determination Employee is ineligible for reemployment benefits is VACATED, and the matter REMANDED to the RBA designee, with instructions.  

3)
The RBA shall instruct the rehabilitation specialist: 

a)
To obtain any and all medical records not yet filed on medical summaries, including but not limited to the most current medical records from Dr. Kralick;

b)
To schedule an appointment with Dr. Kralick to obtain his predictions concerning Employee’s permanent impairment, if any, and his predictions on Employee’s ability to perform jobs in her ten-year work history; 


c)
To notify the adjuster of the scheduled appointment with Dr. Kralick;
d)
To explain the reemployment process to Dr. Kralick as the designee on July 5, 2011 instructed, and inform him what information, in the form of predictions, is needed from him;


e)
To consider Dr. Kralick’s predictions in forming her recommendation; 

f)
To issue such other direction or instruction to the rehabilitation specialist as the RBA designee, in her discretion, deems appropriate.
 

Dated at Anchorage, Alaska on August 2, 2012.
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APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of MARY K. BLAIR employee / applicant; v. THE ARC OF ANCHORAGE, employer(s); BERKSHIRE HATHAWAY HOMESTATE INSURANCE COMPANY, insurer(s) / defendants; Case No(s). 201103942; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 2nd  day of August, 2012.






Catherine Hosler, Office Assistant I
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