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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	DEBBIE L. BURGESS, 

                                             Employee, 

                                                Applicant,

                                              v. 

ALTRIA GROUP, INC.,

                                             Employer,

                                               and 

INDEMNITY INSURANCE CO. OF 

NORTH AMERICA,

                                              Insurer,

                                                Defendants.
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)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200920147
AWCB Decision No. 12-0140 

Filed with AWCB Anchorage, Alaska 

on August 17, 2012


On July 24, 2012, Debbie L Burgess’ (Employee) May 23, 2012 petition requesting a completion or continuation of her second independent medical evaluation (SIME) was set for hearing on August 15, 2012.  Employee’s petition was heard on August 15, 2012, in Anchorage, Alaska.  Attorney Eric Croft appeared and represented Employee.  Attorney Robert Griffin appeared and represented Altria Group, Inc. (Employer) and its workers’ compensation insurer.  There were no witnesses.  The record closed at the hearing’s conclusion on August 15, 2012.


ISSUE
Employee contends her October 28, 2011 SIME with Bruce McCormack, M.D., was not completed.  She contends Dr. McCormack recommended and referred her to another evaluation with an orthopedic surgeon as part of Dr. McCormack’s SIME.  Employee contends since Employer does not agree with its position on the SIME, an order should issue requiring Employer to pay for the completion of the SIME with an orthopedic surgeon selected by Dr. McCormack.  She seeks an order granting her petition.

Employer contends Dr. McCormack’s SIME was completed when he reviewed the records, examined the patient, and provided his SIME report.  It contends there is no statutory or regulatory authority for an order requiring it to pay for yet another evaluation.  Lastly, Employer contends Dr. McCormack did not recommend, or refer Employee to, another evaluation with an orthopedic surgeon as part of his SIME process.  It seeks an order denying Employee’s petition.

Should another medical evaluation be ordered?


FINDINGS OF FACT 

Evaluation of the record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On February 3, 2011, the parties stipulated to an SIME based upon an SIME form and attached medical records (Prehearing Conference Summary, February 3, 2011).

2) The SIME form listed “causation” and “treatment” as the only two issues for the SIME and the parties stipulated to a neurosurgeon to perform the evaluation (Second Independent Medical Evaluation (SIME) Form, December 27, 2010; January 6, 2011).

3) The medical disputes were based upon: (1) a report from attending physician R. Lynn Carlson, M.D., who stated Employee’s July 24, 2009 injury is the substantial cause aggravating, accelerating, and combining with pre-existing conditions to cause her current low back and extremity symptoms, and referring Employee to an orthopedic surgeon for consultation; versus (2) a report from Employer’s medical evaluator (EME), Thomas S. Dietrich, M.D., who opined the July 24, 2009 work injury was simply a lumbar strain and no longer the substantial cause of Employee’s need for treatment, and implied surgery was not a good option for Employee (EME report, July 10, 2010).

4) On October 28, 2011, SIME physician Dr. McCormack examined Employee.  Of relevance to the issue addressed in this decision, Dr. McCormack stated:

THE WITNESS: Well . . . you know, for someone who is still working, she was not taking a lot of narcotic medications . . . I just want to see what she was taking -- 2 milligrams of Delauded, [sic] 0-3 tablets a day.  Flexeril -- she’s taking muscle relaxers -- and Exalgo is something at night. 

Two-level fusion or prosthetic disc surgery, I think this is quite a lot to offer her with a fair amount of uncertainty in general.  If . . . you know, one bad disc results in a fusion or a prosthetic disc, generally is pretty good.  Two levels, so-so.  Three levels, not so good.

So he is offering her a three level procedure, somewhat of a hybrid two-level fusion and a disc arthroplasty at L3-4.  I . . . certainly understand the rationale for why he is doing that.  I would disagree, I wouldn’t offer it to my own patients and I don’t think it would help.

Q. If it was your wife would you --

A. Absolutely not.  I think . . . you know, I would be more inclined to agree if it was a one or two level problem, but it’s a three level problem and a long history of pain subjectively worse after ‘09.

But she has had back pain of varying degrees since 2000, 1999, and at this point she has a normal neurologic examination.  She has increased subjective pain, and so you’re operating for pain relief and trying [to] cure someone of a 10 year history of pain.

I’m less optimistic and maybe I would say I have a better appreciation of limitations of spine surgery and treating that.  With full respect to Dr. Eule, I understand what he wants to do.  I think the efficacy is questionable.

So she can get an opinion at the university and see, you know -- I mean I concede I’m not the only, the last word and, you know, she can avail herself of another opinion.

Q. But you are an expert in spinal surgery?

A. I am, and I wouldn’t recommend that for the reasons I have stated.  And, yes, I have done 40 to 50 prosthetic discs and thousands of fusions. . . . (McCormack deposition at 15-16).

. . .

Q. How much would -- if her condition were worsening, tell me how that effects [sic] your recommendations on treatment.  You saw her in October.  If she is continuing to get worse wondering whether she can continue to work at all, at what point would you put that fusion as an option that you could feel a patient could legitimately choose?

A. Things bad enough that she is less functional, can’t work.

Q. So the less functional she gets at work the closer it gets to her not being able to work the more a fusion, even if not optimal, may be appropriate?

A. Yes.  And I do think given her radiographic findings she should probably get a few opinions to make sure she’s making the correct decision. . . .

. . .

Q. I grew up here but I went to school down in Stanford, and I think our medical care has increased dramatically up here, but it would still be appropriate to send her to a specialist down there.

Mr. Griffin said if it were your wife.  Who would you send your wife to, to get that kind of opinion on whether the time has come to consider fusion?

A. I think UCSF or Stanford would be great choices.  Probably the question is a fusion and prosthetic disc, and Dr. Eule is an orthopedist, probably someone in the orthopedic department.

Q. Part of the reason you are on the board, of course, is your expertise.  Do you have a specific doctor to recommend at Stanford or UCSF?

A. Yes.  At UCSF, Sig Berven, Serena Hu, I think are people who are very competent and they have been around a very long time.

At Stanford they could see, Dr. Cary Carragee, he’s relatively conservative, or they could see one of the other orthopedists.  There are several on staff at Stanford, and I think they are all great.  I don’t know all of them personally that well, but any of the above would be fine. . . . (id. at 30-31).

5) In addition to the above statements about medical care, Dr. McCormack also gave specific opinions on the causation issue (id. at 10, 12, 14, 26-27, 34).

6) Several physicians for Employee, Employer and the SIME have weighed in with their opinions on causation and appropriate treatment (record).

7) There is adequate medical evidence in the record with which to make a decision on the merits of Employee’s claim (experience, judgment, observations).

8) Another medical opinion is unlikely to assist the fact finder in reaching a decision (id.).

9) On July 24, 2012, the parties agreed to a November 20, 2012 hearing on the merits of Employee’s claim (Prehearing Conference Summary, July 24, 2012).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted . . . to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to . . .  Employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.095.  Medical treatments, services, and examinations.

 . . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board. . . .

Regulation 8 AAC 45.090(b) provides for orders requiring an employer to pay for an employee’s examination pursuant to §095(k) or §110(g).  Section 095(k) and §110(g) are procedural in nature, not substantive, for the reasons outlined in Deal v. Municipality of Anchorage, AWCB Decision No. 97-0165 (July 23, 1997) at 3; see also Harvey v. Cook Inlet Pipe Line Co., AWCB Decision No. 98-0076 (March 26, 1998).  Considering §135(a) and §155(h), wide discretion exists under 
AS 23.30.110(g) to consider any evidence available when deciding whether to order an SIME to assist in investigating and deciding medical issues in contested claims, to best “protect the rights of the parties.”

The Alaska Workers’ Compensation Appeals Commission (AWCAC) in Bah v. Trident Seafoods Corp.,  AWCAC Decision No. 073 (February 27, 2008) addressed the board’s authority to order an SIME under §095(k) and §110(g).  With regard to §095(k), the AWCAC referred to its decision in Smith v. Anchorage School District, AWCAC Decision No. 050 (January 25, 2007) at 8, in which it confirmed, as follows:

[t]he statute clearly conditions the employee’s right to an SIME . . . upon the existence of a medical dispute between the physicians for the employee and the employer.

The AWCAC further stated in dicta, before ordering an SIME it is necessary to find the medical dispute is significant or relevant to a pending claim or petition and the SIME would assist the board in resolving the dispute.  Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008), at 4.  
The AWCAC further outlined the board’s authority to order an SIME under §110(g), as follows:

[T]he board has discretion to order an SIME when there is a significant gap in the medical or scientific evidence and an opinion by an independent medical examiner or other scientific examination will help the board in resolving the issue before it 
(id. at 5).

Under either §095(k) or §110(g), the AWCAC noted the purpose of ordering an SIME is to assist the board, and is not intended to give employees an additional medical opinion at the expense of employers when employees disagree with their own physician’s opinion (id.).  When deciding whether to order an SIME, the board typically considers the following criteria, though the statute does not require it:

1)  Is there a medical dispute between Employee’s physician and an EME?

2)  Is the dispute significant? and

3)  Will an SIME physician’s opinion assist the board in resolving the disputes?
Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).  Accordingly, an SIME pursuant to §095(k) may be ordered when there is a medical dispute, or under §110(g) when there is a significant gap in the medical or scientific evidence.  

The law gives significant discretion to the board to order the specialty to conduct an SIME, and to empanel one or several doctors for an SIME if necessary to ensure “the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost” to Employer.  Mazurenko v. Chugach Alutiiq JV, AWCB Case No. 11-0064 (May 17, 2011).  “Process and procedure under this chapter shall be as summary and simple as possible.”  By law, the board may require an SIME “by a physician or physicians” selected from a list established and maintained for such purposes.  The board by law may also order an “investigation or inquiry” in “the manner by which it may best ascertain the rights of the parties.”  Employee’s claim has been controverted and thus the board may “cause the medical examinations to be made,” and take discretionary action to “properly protect the rights of all parties.”  In short, the board has broad discretion to select one or more specific physicians from the SIME list, and their specialties, for an SIME.  Lindeke v. Anchorage Grace Christian School, AWCB Decision No. 11-0040 (April 8, 2011).
AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board has broad statutory authority in conducting its hearings.  De Rosario v. Chenenga Lodging, AWCB Decision No. 10-0123 (July 16, 2010).

AS 23.30.155. Payment of compensation. . . .

. . .

(h) The board may upon its own initiative at any time . . . where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.
Greer v. State of Alaska, AWCB Decision No. 09-0208 (December 30, 2009), refused to order an SIME noting Bah said a dispute sufficient to justify an SIME should be significant or relevant to a pending claim or petition and an SIME should assist the fact finders in resolving the dispute.  

8 AAC 45.090. Additional examination. . . . 

. . .

(b) Except as provided in (g) of this section, regardless of the date of an employee’s injury, the board will require the employer to pay for the cost of an examination under AS 23.30.095(k), AS 23.30.110(g), or this section. . . .

ANALYSIS

Should another medical evaluation be ordered?

The legislature intends the Alaska Workers’ Compensation Act be interpreted to ensure quick, efficient, fair and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to employers.  AS 23.30.001.  To this end, the labor department adopted rules and regulations to help make process and procedure in workers’ compensation cases as summary and simple as possible.  AS 23.30.005(h).   These rules include an SIME process.  Employee attended an SIME in October 2011.  The parties subsequently agreed to a November 20, 2012 hearing on the merits of Employee’s claim.  Thus, a hearing on Employee’s claim is scheduled to occur more than a year after Dr. McCormack’s SIME evaluation.  While this decision is not critical of either party for the time it has taken for this case to be heard on its merits, there is enough medical evidence and it is time for the case to be heard.  AS 23.30.001; AS 23.30.005(h); AS 23.30.135(a).

The real issue here is not whether this decision could order another medical evaluation paid for by Employer, against its will.  Clearly, such an order could issue under any number of statutory and regulatory provisions.  AS 23.30.095(k); AS 23.030.110(g); AS 23.30.155(h); 8 AAC 45.090(d); De Rosario; Bah.  Similarly, the issue is not whether Employee’s SIME was complete, incomplete, or whether Dr. McCormack referred Employee to an orthopedic specialist as part of his SIME, or merely suggested she may want to see a specialist.  The issue is whether requiring another evaluation would provide any new medical evidence to help the fact finder reach a decision.  In short, it would not.  Greer.

Numerous, qualified physicians have offered their opinions on causation and medical treatment issues.  Another medical opinion, regardless of its tenor, is unlikely to add much to the evidence or help resolve the disputes.  Greer.  At this point the law simply needs to be applied to medical and other evidence, which may be adduced at hearing.  Accordingly, this decision need not reach the question of whether or not Employee’s SIME was complete or incomplete.  There is enough medical evidence in the record upon which to base a decision.  The parties are free to expand upon or clarify the medical evidence and offer additional medical or non-medical evidence at hearing.  For these reasons, Employee’s May 23, 2012 petition will be denied.

CONCLUSION OF LAW

Another medical evaluation will not be ordered at this time.


ORDER
Employee’s May 23, 2012 petition is denied.

Dated in Anchorage, Alaska on August 17, 2012.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of DEBBIE L. BURGESS Employee / applicant v. ALTRIA GROUP, INC., Employer; INDEMNITY INS.  CO. OF NORTH AMERICA, insurer / defendants; Case No. 200920147; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on August 17, 2012.
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