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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RANDALL ESTES, 

                                                  Employee, 

                                                   v. 

SEARS ROEBUCK & CO.,

                                                  Employer,

                                                   and 

INDEMNITY INSURANCE CO. OF NORTH AMERICA,

                                                  Insurer.

 
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  201007626
AWCB Decision No. 12-0141 

Filed with AWCB Anchorage, Alaska

on August 17, 2012


Sears Roebuck & Co.’s (Employer) May 4, 2012 petition to strike Randall Estes’ (Employee) questions to the second independent medical evaluation (SIME) physician was heard July 18, 2012.  The hearing had been set at the July 3, 2012 prehearing conference.  Attorney Michael Jensen represented Employee.  Attorney Joseph Cooper represented Employer and insurer.  The record closed at the conclusion of the hearing on July 18, 2012.  

ISSUE
By regulation, parties may submit questions to be sent to the SIME physician with questions from the board designee.  Employer contends two questions proposed by Employee should be stricken as are confusing and misleading and include incorrect legal definitions.  Employee contends the definitions simply restate the law and are proper.   

Should Employee’s proposed SIME questions number one and two be stricken?

FINDINGS OF FACT
The following facts are based on the evidence in the record as of July 18, 2012 and are limited to those facts necessary to resolve the issue presented.  The following facts and factual conclusions are established by a preponderance of the evidence:

1. On November 18, 2011, Employee filed a claim asserting he injured his right shoulder at work in a June 5, 2010 motor vehicle accident (MVA) as well as through cumulative trauma over the course of his employment.  (Claim, November 18, 2011).  

2. On December 8, 2011, Employer filed its answer to Employee’s claim, admitting Employee was entitled to some of the benefits he claimed, but denying he was entitled to others.  (Answer, December 7, 2011).  

3. On January 23, 2012, the parties filed an SIME form indicating there were disputes between Employee’s treating physicians and Employer’s independent medical evaluation (EME) physicians on the issues of causation and treatment.  (SIME Form, January 14, 2012).  

4. At an April 11, 2012 prehearing conference, the board designee initiated the SIME.  The prehearing conference summary noted the SIME would address causation and treatment, the two issues agreed to by the parties.  The summary states, “The parties may submit three questions per issue which the designee shall submit to the SIME physician.  If any party objects to the questions submitted, they must file a petition within 10 days.”  (Prehearing Conference Summary, April 11, 2012).  

5. Both parties submitted their proposed questions on April 27, 2012.  Employee’s questions number one and two were: 

1.
Was the June 5, 2010 MVA injury the substantial cause in combining with the preexisting right shoulder condition thereby resulting in Mr. Estes’ worsening right shoulder symptoms?  In other words, had Mr. Estes not suffered the June 5, 2010 injury and undergone the resulting treatment would the treating physician be recommending surgical treatment of Mr. Estes’ right shoulder symptoms and/or conditions at this time and would the recommendation for treatment including shoulder replacement be to this degree?  If Mr. Estes would have suffered his current conditions and/or symptoms even if not injured please identify the non work related causes which are the sole cause of his symptoms since January 5, 2010 and the recommendation for shoulder replacement surgery.  

2.
Was Mr. Estes’ June 5, 2010 injury the substantial cause in combining with any preexisting symptoms or the preexisting shoulder condition thereby resulting in the need for treatment provided since June 5, 2010?  The substantial cause is defined as less than a major contributing factor but more than a substantial factor.  (Employee’s Proposed SIME Questions, April 27, 2012).  

6. On May 4, 2012, Employer filed a petition objecting to Employee’s questions one and two and requesting the questions be stricken.  (Petition, May 4, 2012).  

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.


. . . .

(h) The department shall adopt rules for all panels, and . . . shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided

. . . Process and procedure under this chapter shall be as summary and simple as possible.  The department, the board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . .

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . .

. . .

(k) In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer.  The report of an independent medical examiner shall be furnished to the board and to the parties within 14 days after the examination is concluded. . .  

The purpose of an SIME is to have an independent expert provide an opinion to assist the board in deciding a contested issue.  Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1097 (Alaska 2008).  The SIME physician is the board’s expert.  Church v. Arctic Fire and Safety, AWCAC Decision No. 126 (December 31, 2009) at 13; Bah v. Trident Seafoods Corp., AWCAC Decision No. 073 (February 27, 2008) at 3.  An SIME is not intended to give the parties an additional medical opinion.  Bah at 5.  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).  

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

8 AAC 45.092.  Selection of an independent medical examiner.  (a) The board will maintain a list of physicians’ names for second independent medical evaluations . . . 

. . .

(h) If the board requires an evaluation under AS 23.30.095(k), the board will, in its discretion, direct 

(1) a party to make two copies of all medical records, including medical providers' depositions, regarding the employee in the party's possession, put the copies in chronological order by date of treatment with the initial report on top and the most recent report at the end, number the copies consecutively, and put the copies in two separate binders; 

. . .

(5)  that, within 10 days after a parties filing of verification that the binders are complete, each party may submit to the board designee up to three questions per medical issue in dispute under AS 23.30.095(k), as identified by the parties, the board designee, or the board, as follows:

(A) if all parties are represented by counsel, the board designee shall submit to the physician all questions submitted by the parties in addition to and at the same time as the questions developed by the board designee;

(i) The report of the physician who is serving as an independent medical examiner must be done within 14 days after the evaluation ends.  The evaluation ends when the physician reviews the medical records provided by the board, receives the results of all consultations and tests, and examines the injured worker. . . . Until the parties receive the second independent medical examiner’s written report, communications by and with the second independent medical examiner are limited, as follows:

(1) a party or party’s representative and the examiner may communicate as needed to schedule or change the scheduling of the examination;

(2) the employee and the examiner may communicate as necessary to complete the examination;

(3) the examiner’s communications with a physician who has examined, treated, or evaluated the employee must be in writing, and a copy of the written communication must be sent to the board and the parties; the examiner must request the physician report in writing and request that the physician not communicate in any other manner with the examiner about the employee’s condition, treatment or claim.


(j) After a party receives an examiner’s report, communication with the examiner is limited as follows and must be in accord with this subsection.  If a party wants the opportunity to

(1) submit interrogatories or depose the examiner, the party must


(A) file with the board and serve upon the examiner and all parties, within 30 days after receiving the examiner’s report, a notice of scheduling a deposition or copies of the interrogatories; if notice or the interrogatories are not served in accordance with this paragraph, the party waives the right to question the examiner unless the opposing party gives timely notice of scheduling a deposition or serves interrogatories; and


(B) initially pay the examiner’s charges to respond to the interrogatories or for being deposed; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the charges may be awarded as costs to the prevailing party; . . . .

(2) communicate with the examiner regarding the evaluation or report, the party must communicate in writing, serve the other parties with a copy of the written communication at the same time the communication is sent or personally delivered to the examiner, and file a copy of the written communication with the board; or

(3) question the examiner at a hearing, the party must initially pay the examiner’s fee for testifying; after a hearing and in accordance with AS 23.30.145 or AS 23.30.155(d), the board will, in its discretion, award the examiner’s fee as costs to the prevailing party. . . . . 

ANALYSIS

Should Employee’s proposed SIME questions number one and two be stricken?

In 2010, the board amended 8 AAC 45.092 by adding subsection (h)(5), allowing the parties to submit questions to be sent to the SIME physician together with the board’s questions.  Prior to that time, the parties were only allowed to question the SIME physician after the SIME report had been received under 8 AAC 45.092(j).  The rationale behind the 2010 amendment appears to have been to speed resolution of cases and reduce the parties’ costs by decreasing the need to question the SIME physician under 8 AAC 45.092(j).  Given the limit of three questions per issue parties have, perhaps understandably, attempted to maximize the benefit of every question.  They often do so by asking compound questions or by including definitions of legal terms with, or as part of, their question.  See, e.g., McKenna v. Arco Alaska, Inc., AWCB Decision No. 12-0070 (April 9, 2012)(compound questions); Richardson v. Interior Alaska Roofing, AWCB Decision No. 12-0057 (March 19, 2012)(definitions).  Compound questions, or questions incorporating definitions, often result, as here, in a petition to strike, causing even more delay in the final resolution of the case.  

The Alaska Workers’ Compensation Appeals Commission made clear in Bah that the purpose of an SIME is to assist the board, not to give the parties an additional medical opinion.  The 2010 change to 8 AAC 45.092 was not intended to change that.  Including a legal definition that differs even slightly from the legal definition provided to the SIME physician by the board designee creates a risk that the SIME physician will be confused or misled, diminishing the value of the SIME to the board.  Parties are certainly free to argue the designee’s definition is wrong or inadequate or that their proposed definition is better.  Those questions, however, are best addressed by interrogatories to, or deposition of, the SIME physician and by argument at hearing.  

Similarly, three questions per issue may be adequate in simple cases, but in complex cases, parties are likely to need many questions to explore the SIME physician’s conclusions.  Attempts to cram several questions into one often result in confusing questions.  This too creates a risk that the SIME physician will be confused or misled, and diminishes the value of the board’s SIME. 

To preserve the value of an SIME as a report by the board’s expert, questions by the parties under 8 AAC 45.092(h)(5) should be limited to simple (non-compound) questions, without legal definitions.  Should parties need to inquire further, or ask the SIME physician about legal definitions, they should do so under 8 AAC 45.092(j) after the physician’s report has been received.  

Here, Employee’s Question 1 is a compound question; it consists of three sentences, each a separate question even though the final question ends with a period rather than a question mark.  Additionally, the first sentence is a compound question itself as it combines two questions – (a) was the motor vehicle accident, on its own, the substantial cause of Employee’s disability or need for medical treatment and (b) did the motor vehicle accident accelerate, aggravate or combine with any preexisting conditions to cause Employee’s disability or need for medical treatment.  The result it a confusing question.  While the questions use terms or language found in various legal definitions, they do not purport to define any terms for the SIME physician.  Employee’s question one will be stricken because, as a compound question, it is confusing and potentially misleading.    

Employee’s Question 2 consists of two sentences, the first is again a compound question asking whether the motor vehicle accident was the substantial cause of Employee’s disability or need for medical treatment and whether the motor vehicle accident accelerated, aggravated or combined with any preexisting conditions to cause Employee’s disability or need for medical treatment.  The second sentence offers a definition of “the substantial cause.”  Employee’s question two will be stricken both because it is a compound question and because it includes a legal definition.  

Prior guidance as to appropriate questions under 8 AAC 45.092(h)(5) has been limited.  To ensure the fairness mandated by AS 23.30.001, Employee will be allowed limited time to submit replacements for the stricken questions.

CONCLUSIONS OF LAW
Employees proposed SIME questions one and two will be stricken.

ORDER

1.
Employer’s May 4, 2012 petition to strike Employee’s SIME questions is granted.

2.
Employee’s proposed SIME questions one and two shall not be sent to the SIME physician.  

3.
Employee may submit two simple (non-compound) questions, without definitions, within seven days of the date of this decision and order to be submitted to the SIME physician.  

Dated in Anchorage, Alaska on August 17, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chairman






Patricia Vollendorf, Member






Amy Steele, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RANDALL ESTES employee v. SEARS ROEBUCK & CO., employer, and INDEMNITY INSURANCE CO. OF NORTH AMERICA, insurer; Case No. 201007626; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 17th day of August 2012.






Catherine Hosler, Clerk
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