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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512 
Juneau, Alaska 99811-5512

	PHILIP A. AGUILAR, 

                                                  Employee, 

                                                   Applicant

                                                   v. 

UNITED FREIGHT & TRANSPORT INC,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO,

                                                  Insurer,

                                                   Defendant

                                                   and

STATE OF ALASKA, SECOND INJURY

FUND
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	FINAL DECISION AND ORDER

AWCB Case No.  200821169
AWCB Decision No.  12-0144
Filed with AWCB Anchorage, Alaska

on August 22, 2012


Employer’s Petition for Reimbursement from the Second Injury Fund (Fund) was heard on July 31, 2012, in Anchorage, Alaska.  At a May 22, 2012 prehearing conference, the matter was set for a hearing on July 18, 2012.  The hearing was continued until July 31, 2012 on the board’s motion.  Attorney Aaron Sandone represented United Freight & Transport and its insurer (collectively Employer).  Velma Thomas, Second Injury Fund Administrator, represented the Fund.  Employee Philip A. Aguilar (Employee), through counsel, did not oppose Employer’s petition and did not appear.  No witnesses were called.  The record closed at the hearing’s conclusion on July 31, 2012.


ISSUES
Employer contends it has met all prerequisites to reimbursement from the Fund for disability compensation paid in excess of 104 weeks, and should be reimbursed for those expenditures pursuant to AS 23.30.205.  

The Fund concedes Employer has met all but one of the necessary prerequisites to Fund liability in this case.  The Fund contends Employer has failed to demonstrate that Employer’s liability for disability compensation is substantially greater due to the combined effects of Employee’s preexisting impairment and subsequent injury, or the aggravation of his preexisting impairment, than the liability it would have incurred from the Employee’s subsequent injury alone.   For this reason, the Fund contends Employer is not entitled to reimbursement under AS 23.30.205.

Is Employer entitled to reimbursement from the Fund for disability compensation paid in excess of 104 weeks?


FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of evidence: 

1) In 1997 Employee suffered a ruptured intervertebral disc while playing hockey.  He underwent a laminectomy and discectomy on May 1, 1998.  (Consultation Report, Michael D. Butcher, M.D., undated; Discharge Summary, May 3, 1998).
2) On April 2, 2002, Employee completed a post-hire health questionnaire for Employer.  On the questionnaire he responded affirmatively to questions asking if he suffered disc and back problems, stating he had a lumbar laminectomy in 1998.   (Health Questionnaire, April 2, 2002; Affidavit of Employer’s records custodian, Janice Mansfield, September 14, 2011).
3) On December 24, 2008, while employed as a truck driver for Employer, Employee injured his lower back when action from the truck’s landing gear caused him to slip and fall.  (Report of Occupational Injury, December 30, 2008).
4) Employer accepted the claim and has paid indemnity, medical and reemployment benefits.  (Record; Compensation reports)
5) Employee’s ruptured disc is a qualifying pre-existing condition for Fund reimbursement under AS 23.30.205.  (AS 23.30.205(f)(1)(Z); Fund Answer to Petition to Join the Second Injury Fund and Claim for Reimbursement, December 30, 2011).  
6) Employer’s written records predating the December 24, 2008 work injury demonstrate Employer’s prior knowledge of Employee’s previous back injury and surgery.  (Health Questionnaire, April 2, 2002; Affidavit of Employer’s records custodian, Janice Mansfield, September 14, 2011; Fund Answer to Petition to Join the Second Injury Fund and Claim for Reimbursement, December 30, 2011).
7) On December 24, 2008, in the course of his employment for Employer, Employee suffered a subsequent injury to his lumbar spine. (Report of Occupational Injury, December 30, 2008; Fund Answer to Petition to Join the Second Injury Fund and Claim for Reimbursement, December 30, 2011). 
8) On October 19, 2010, Employer timely filed a Notice of Possible Claim Against the Second Injury Fund.  (Receipted Date Stamp, original Notice of Possible Claim; Fund Answer to Petition to Join and for Reimbursement, paragraph 4, December 30, 2011).
9) On January 18, 2011, based on disputes between treating physician Larry Kropp, M.D., and Employer’s medical examiner (EME) John Swanson, M.D., the parties stipulated to a second independent medical evaluation (SIME) on the issues of compensability, treatment, degree of impairment and medical stability.  (SIME Form, January 18, 2011).
10) On June 7, 2011, Employee was examined by SIME physician Neil Pitzer, M.D.   (Dr. Pitzer, SIME Report, June 7, 2011).
11)  By July 15, 2011, Employer had paid Employee temporary total disability (TTD) benefits from December 27, 2008, a period of 133 weeks.  (Compensation Report, July 29, 2011). 
12) On November 3, 2011, Employer petitioned to join the Fund as a party, and for reimbursement from the Fund under AS 23.30.205.  Employee did not oppose joinder or reimbursement.  (Petition to Join and for Reimbursement from the Second Injury Fund, November 3, 2110; Employee’s Non-Opposition to Join Second Injury Fund, November 7, 2011).
13) The Fund did not oppose joinder and concedes Employer has established five of the six prerequisites to Fund liability under AS 23.30.205(f), namely: (a) Employee’s ruptured disc is a qualifying pre-existing condition for Fund reimbursement; (b) Employer’s written records predating the December 24, 2008 work injury demonstrate Employer’s previous knowledge of Employee’s prior back injury and surgery; (c) Employee suffered a subsequent compensable injury on December 24, 2008; (d) Employer submitted a notice of possible claim to the Fund within the required 100 weeks of knowledge of the possible claim against the Fund; and (e) Employer has paid Employee more than 104 weeks of disability benefits.  (Fund Answer to Petition to Join and for Reimbursement, paragraph 4, December 30, 2011).
14) The Fund disputes Employer has demonstrated that its liability for disability compensation is substantially greater by reason of the combined effects of the pre-existing impairment and subsequent injury, or by reason of the aggravation of the pre-existing impairment, than the liability it would have incurred from the subsequent injury alone.  (Id.)
15) Dr. Pitzer is a Fellow of the American Board of Physical Medicine and Rehabilitation, a Fellow of the American Board of Electrodiagnostic Medicine, an Associate Clinical Professor with the Department of Rehabilitation Medicine at the University of Colorado Health Sciences Center, and is certified by the American Board of Neuromuscular and Electrodiagnostic Medicine. (Dr. Pitzer curriculum vitae (CV), on file).  
16) Dr. Pitzer examined Employee and reviewed all of the available medical records, beginning with those from Employee’s 1998 injury and surgery, through EME physician Dr. Swanson’s fourth and final report, dated June 7, 2010.  (SIME Report, June 7, 2011).  

17) Following his examination of Employee Dr. Pitzer issued five reports and addendum, on June 7, 2011, July 15, 2011, August 29, 2011, March 12, 2012 and June 27, 2012.   (SIME reports, June 7, 2011, July 15, 2011, August 29, 2011, March 12, 2012 and June 27, 2012).
18) Notable among the medical records Dr. Pitzer examined and discussed in his June 7, 2011 report were: (1) a December 29, 2008 lumbar spine x-ray showing no evidence of spondylolysis
 or spondylolisthesis,
 and normal alignment of Employee’s lumbar vertebrae; (2) a June 30, 2009 physical exam positive for nerve root impingement bilaterally; (3) an October 29, 2009 lumbar magnetic resonance imaging (MRI) showing disc protrusions at L4-5 and L5-S1, with mass effect on the right lateral recess; and (4) a February 26, 2010 lumbar MRI showing broad right paracentral and subarticular disc protrusions at L4-5 and L5-S1 with associated neural foraminal stenosis and annular tears at both levels.  (Dr. Pitzer SIME report, June 7, 2011).  

19) Relevant to the limited issue of Fund liability examined here, Dr. Pitzer found Employee’s symptomatology consistent with right L5-S1 facet dysfunction or sacroiliac dysfunction caused by his December 24, 2008 work injury.  On physical examination Dr. Pitzer found Employee very consistent in his localization of pain origin, and negative Waddell’s testing.  He concluded Employee presented in a straightforward fashion, with no evidence of symptom magnification.  Dr. Pitzer opined that although Employee had a previous laminectomy, he was performing fairly heavy work thereafter, and though he suffered residual mild numbness in the fifth toe of the right foot, the previous laminectomy appeared to have been successful.  He noted Employee reporting increased numbness along the lateral aspect of the right foot since the work injury, but he did not believe the radiculopathy was Employee’s primary problem. (SIME Report, June 7, 2011, at 7-8). Dr. Pitzer reported Employee’s treatment to date included one epidural steroid injection and physical therapy with traction with no significant benefit on a long-term basis.  He opined Employee would be a good candidate for diagnostic right-sided L4-L5 and L5-S1 facet injections, consideration of a right SI joint injection, and rhizotomy, in that order, as needed.  He preferred injections and work hardening to surgery, but if those methods did not prove beneficial he recommended evaluation by a surgeon for possible lumbar discectomy at L5-S1 for Employee’s radicular symptom, or possible fusion.  He did not believe Employee a good candidate for nucleoplasty, and did not recommend it.  Dr. Pitzer opined Employee was not medically stable.  (SIME report, June 7, 2011at 7-8).
20) On July 15, 2011, responding to further inquiry, Dr. Pitzer opined the December 24, 2008 work injury remained the substantial cause of Employee’s low back symptoms and disability.  He noted that while Employee had a history of a previous back surgery ten years prior to the work injury, the medical records indicated he did not have chronic back pain following that surgery, and returned to heavy lifting.  Dr. Pitzer opined, inter alia, the work injury “combined with a pre-existing condition to cause the need for medical treatment and disability,” and “the combination of stressful activity plus the fall caused the need for treatment including injections and physical therapy.”  (SIME Report, July 15, 2011).

21) On August 29, 2011, following a discussion with counsel for the parties, Dr. Pitzer prepared the following summary:

. . . [G]iven [Employee’s] previous L5-S1 discectomy and the lack of ongoing chronic back pain problems, I felt that it is likely that the work injury of 12-24-08 combined with pre-existing degenerative changes at L5-S1 or (sic, to) specifically cause the facet dysfunction at the L5-S1 level.

Overall I think the work injury combined or aggravated his pre-existing degenerative changes to cause the current compensable condition more than what his occupational injury alone would have created. (Emphasis added).

(Dr. Pitzer report, August 29, 2011).

22) On March 12, 2012, Dr. Pitzer again wrote:

It is my opinion that Mr. Aguilar’s current injury is substantially greater as a result of the combination of his pre-existing lumbar laminectomy and his work injury of 12-24-08.  I think it is likely that he would not have had a significant long-term lumbar strain with ongoing difficulties from simply cranking up gear if he did not have his previous injury and lumbar surgery. (Emphasis added).

(Dr. Pitzer SIME Report, March 12, 2012).

23) On referral from his treating physician Dr. Kropp, on March 1, 2012 and April 12, 2012 Employee was seen at Anchorage Neurosurgical Associates, Inc. (ANS).  Additional diagnostic tests were conducted.  Neurosurgeon Timothy Cohen, M.D. recommended an L4-S1 posterior decompression and fusion.  (Chart notes, ANS, March 1, 2012, April 12, 2012).   Given the limited nature of the board’s inquiry here, the medical records have not been reviewed in their entirety to determine whether Dr. Pitzer’s recommendation: that any surgery first be preceded by diagnostic right-sided L4-L5 and L5-S1 facet injections, a right SI joint injection, and rhizotomy, have been followed.  Dr. Kropp’s records indicate he twice performed transforaminal nerve root blocks at L5-S1 on the right, although a January 12, 2012 consultation note refers to one of the procedures as a “left” L5-S1 injection.  No procedure notes are identified for right L4-L5 or SI injections.  (Compare Procedure Notes, January 5, 2012, January 17, 2012, with Consultation Note, January 12, 2012).  
24) On June 27, 2012, Dr. Pitzer further opined:
The patient had a single level laminectomy prior to his 2008 work injury  Since it appears he had a single level intravertebral disc herniation and resolved radiculopathy, he would have had approximately a 7% whole person impairment.

Currently the recommendation is for an L4-S1 fusion for degenerative changes based on the note from Dr. Cohen on 4-12-12.  He has some mild numbness present at that time and when I saw Mr. Aguilar, he had no specific findings of radiculopathy.  There is no evidence of a spondylolisthesis but there is some stenosis present.  Based on a class II impairment for spinal stenosis at multiple levels without spondyloisthesis and some possible radiculopathy I would estimate that he would have a 19% impairment after surgical intervention.

Using the AMA methodology for apportionment, he would have a 12% whole person impairment attributable to the 12-24-08 injury.  

(Dr. Pitzer SIME Report, March 12, 2012).  There is no evidence the fusion surgery has taken place.
25) For the assertion Employer failed to demonstrate its liability for disability compensation is substantially greater by reason of the combined effects of Employee’s pre-existing impairment and subsequent injury, or by reason of the aggravation of his pre-existing impairment, than the liability Employer would have incurred from the subsequent injury alone, the Fund relied not on Dr. Pitzer’s five reports, but on opinions stated in the latter two of EME physician Dr. Swanson’s four reports.  (Fund Hearing Brief, July 10, 2012).
26) In his first report Dr. Swanson’s impression included “History of probable L5-S1 laminotomy and disc excision on the right in 1998 with residual,” “Protruded or herniated nucleus pulposus on the right at L5-S1, 12/24/08, with probable S1 radiculopathy,” and “Symptom magnification with possible secondary gain.”  (Swanson EME Report, February 3, 2009 at 8.).  Dr. Swanson’s reporting of “probable S1 radiculopathy” followed his review of a December 29, 2008 medical record where Employee reported to April Leuzinger, PA-C “he usually had numbness in his small toe after a previous injury, but he now had numbness sometimes on the bottom of his foot,” and now had “shooting pain down the lateral aspect of his leg and at times into the left testicle.”  (Id. at 3). Dr. Swanson’s symptom magnification impression followed his reported positive findings on Waddell rotation tests.  (Id. at 6).  Dr. Swanson opined, however, “if the history provided by the examinee of the events on 12/24/08 is accurate and there was an immediate onset of back pain followed within seven to ten days by radicular symptoms in the right lower extremity, and if the current symptoms of radiculopathy in the right lower extremity are different than they were before 12/24/08, then the medical probability is that the examinee on 12/24/08 had a pathological worsening of his underlying pre-existing spondylosis of the lumbar spine with a significant disc protrusion or herniation causing an S1 radiculopathy . . .  MRI scan does demonstrate a significant protrusion of the disc on the right displacing the S1 nerve root posteriorly consistent with his physical examination today suggesting an S1 radiculopathy.”  (Emphasis added).  Dr. Swanson concluded “the December 24, 2008 work injury is the substantial cause of a disc protrusion or herniation at L5-S1 on the right with probable S1 radiculopathy, if the history provided by the examinee of the events on December 24, 2008 is accurate.”  (Swanson EME Report, February 3, 2009).
27) In his second report Dr. Swanson opined Employee was not yet a candidate for spinal surgery, and conservative treatment measures should continue.  He opined that if Employee failed to respond to conservative treatment by the end of a year, he could still undergo a laminotomy and disc excision with similar results expected compared to immediate surgery.  Dr. Swanson opined, however, the minimally invasive nucleoplasty or percutaneous disc compression Dr. Kropp recommended was neither reasonable nor necessary and was unlikely to benefit Employee.  (Swanson EME Report, April 8, 2009).
28) For his third report Dr. Swanson repeated a physical examination of Employee and reviewed additional medical records.  Dr. Swanson continued to maintain the December 24, 2008 work injury was the substantial cause of the protruded or herniated disc at L5-S1 on the right.  (Id. at 10).  He recommended a repeat MRI of the lumbar spine with and without contrast, and a repeat complete electrodiagnostic study of the lower extremities including electromyogram studies to evaluate for S1 radiculopathy.  He opined that if the MRI documented persistence of the disc prominence with S1 nerve root displacement, and if the electrodiagnostics demonstrated a radiculopathy, consideration of repeat laminotomy and disc excision on the right at L5-S1 would be appropriate.  If those studies did not provide objective evidence, Dr. Swanson suggested Employee might be a candidate for psychiatric evaluation and behavioral modification to assess symptom magnification with probable secondary gain.  Dr. Swanson attributed symptom magnification to Employee’s “genetically inherited psychiatric profile and his personality traits which are unrelated to his work activities.”  (Swanson EME Report, October 6, 2009, at 11).
29) Dr. Swanson is an orthopedic surgeon.  He is not an expert in physical, rehabilitative and electrodiagnostic medicine.  Nor is he a psychiatrist or psychologist. (Swanson Reports; experience, observation).
30) Dr. Pitzer is an expert in physical, rehabilitative and electrodiagnostic medicine.  (Dr. Pitzer Curriculum Vitae).  He is the Board’s expert and an unbiased examiner.  (Experience, observation, judgment, facts of the case and inferences therefrom).

31) After the EME with Dr. Swanson on October 6, 2009, Employee returned for follow-up to Dr. Kropp, an interventional spine and pain specialist.  Dr. Kropp ordered the repeat MRI and electrodiagnostic studies Dr. Swanson recommended but otherwise reported Dr. Swanson’s “IME is a mess, and very unprofessional.”  (Chart Note, Dr. Kropp, October 27, 2009).
32) Dr. Kropp thereafter wrote a letter to the insurance adjuster concerning Dr. Swanson:  
I would like to request than an SIME be ordered on Mr. Aguilar.

Dr. Swanson, who performed the initial IME, has told the patient that I’m treating him simply to “build my retirement.”  He has also been clear on his bias against interventional spine procedures, when all of our treatments have followed the national standard of care as accepted by his own board of orthopedics and the American Board of Medical Specialties for Anesthesiology and Pain Medicine.

Dr. Swanson’s statements breach the standards of professional conduct and actually rise to the level of slander.  His bias against the accepted standard of care alone should disqualify his opinion on Mr. Aguilar’s case.

I request that an SIME be ordered with another physician so that we can obtain an unbiased opinion.

(Dr. Kropp letter to Laurie Shore, November 19, 2009). 

33) Dr. Swanson’s fourth and final report included a further physical evaluation and records review.  Among those records reviewed were the radiological reports of the repeat MRI and EMG studies he recommended.  Dr. Swanson acknowledged the MRI showed disc protrusions at the L4-5 and L5-S1, and the radiologist’s opinion Employee’s right-sided pain might be related to a broad-based disc protrusion at L5-S1 which created a mass effect in the right lateral recess.  He reported, however, the electrodiagnostic studies showed no evidence of right or left lumbar radiculopathy.  On physical examination Dr. Swanson again reported positive findings on five out of eight Waddell tests, “indicating significant symptom magnification.”  (Swanson EME Report, June 7, 2010 at 11).  Dr. Swanson concluded that although he previously opined Employee’s work injury may have produced “a pathological worsening of his pre-existing spondylosis in his lumbar spine with further disc protrusion or herniation causing an S1 radiculopathy, I no longer hold this opinion.”  He wrote:
Based on the records that I have subsequently reviewed indicating that there was waxing and waning of symptoms in the lumbar spine after the 1998 surgery, the history of persistent numbness in the right lateral foot following that surgical procedure, and the negative follow-up EMG studies and MRI scans, and the two subsequent physical examinations, there is no valid objective evidence of radiculopathy in this examinee’s right lower extremity to support his subjective complaints.  Therefore, there are no valid objective findings that this examinee’s work activities on 12/24/08 caused a pathological condition or an aggravation or worsening of the pre-existing spondylosis in the lumbar spine.”  

Dr. Swanson concluded Employee sustained no more than a lumbar strain on December 24, 2008, which would have reached medical stability by June 24, 2009, six months after injury.  He opined no further diagnostic studies nor treatment was needed for the work injury.  He opined Employee’s continuing pain was the result of a pre-existing spondylosis for which over the counter anti-inflammatory medications were appropriate on an as-needed basis, as well as daily range of motion and strengthening exercises.  He specifically noted “steroid injections have been tried in the past and have not provided this examinee significant benefit.  Repeating these is not appropriate.” He concluded no further treatment was reasonable or necessary, and Employee suffered no permanent impairment as a result of the work injury. (Id. at 18-19).

34) Dr. Pitzer’s opinion the December 24, 2008 work injury combined with the pre-existing degenerative changes from Employee’s 1998 L5-S1 discectomy causing the facet dysfunction at L5-S1, and creating the current condition which is greater than what the work injury alone would have caused, is more persuasive than Dr. Swanson’s opinion Employee suffered no more than a strain that resolved within six months.  Dr. Swanson’s opinions appear based on misunderstanding or mischaracterization of the evidence.  Dr. Swanson relied for his opinions on his reportedly finding (1) positive Waddell’s signs; (2) negative EMG studies; (3) negative MRI scan; (4) waxing and waning of symptoms in the lumbar spine since the 1998 surgery; (5) history of persistent numbness in the right lateral foot following the 1998 surgery; (6) a genetically inherited psychiatric profile and personality traits causing Employee to magnify his symptoms for secondary gain; (7) a history of continuing back pain evident from a purported “12/07/08” medical record from a Dr. Baurick of Employee reporting back pain weeks before the work injury; (8) a history of continuing back pain evident from a December 29, 2008 report from PA-C Leuzinger indicating Employee reporting he continued suffering intermittent back pain since his back surgery in 1998; (9) a pre-existing spondylosis; (10) congenitally short pedicles in Employee’s lumbar spine; and (11) steroid injections (plural) tried in the past were without benefit.  (Swanson EME Reports, February 3, 2009, April 8, 2009, October 6, 2009, June 7, 2010).

35) Dr. Pitzer, however, an expert in physical and rehabilitative medicine, found Waddell’s testing for symptom magnification negative, and Employee’s reporting consistent with his physical findings and the medical record.  Dr. Kropp consistently reported Employee as having an intact support system, healthy regular social interactions, and review of systems negative for psychological issues. (Compare Swanson with Pitzer and Kropp reports). 

36) Dr. Pitzer is also an expert in electrodiagnostic medicine, and found the EMG results not inconsistent with Employee’s complaints, or Dr. Pitzer’s objective findings and conclusions Employee’s primary problem was a facet dysfunction at L5-S1, a condition caused by the combination of the work injury and Employee’s pre-existing lumbar spine, not his increased radiculopathy.  (Pitzer SIME reports June 7, 2011, July 15, 2011, August 29, 2011, March 12, 2012, June 27, 2012).

37) Dr. Swanson’s assertions to the contrary, Dr. Pitzer noted and the medical evidence demonstrates a December 29, 2008 lumbar spine x-ray showing no evidence of spondylolysis or spondylolisthesis, with normal alignment of Employee’s lumbar vertebrae; an October 29, 2009 MRI showing disc protrusions at L4-5 and L5-S1, with mass effect on the right lateral recess; and a February 26, 2010 MRI showing broad right paracentral and subarticular disc protrusions at L4-5 and L5-S1 with associated neural foraminal stenosis and annular tears at both levels. (X-ray report, December 29, 2008; MRI report, October 29, 2009; MRI report, February 26, 2010).

38) Having reviewed all of the diagnostics, and having physically examined Employee, Dr. Pitzer never noted congenitally short pedicles in the lumbar spine, or suggested that such a condition, if it even existed, contributed to Employee’s persistent symptoms.  Neither did Dr. Kropp.  (Compare Swanson with Pitzer and Kropp reports). 

39) Contrary to Dr. Swanson’s reporting, the medical records do not demonstrate a waxing and waning of symptoms in Employee’s lumbar spine or a history of persistent numbness in the right lateral foot since the 1998 surgery.  Rather, they reflect Employee returned to relatively heavy work following the 1998 surgery, and never sought care for his back until the 2008 work injury.  The medical records are consistent that the only residual from Employee’s 1998 surgery was a numbness in his fifth toe on the right, which increased to his right lateral foot after the 2008 injury.  (Id.).

40) Dr. Swanson’s reliance on a purported “12/07/08” medical record of an emergency room (ER) visit with a Dr. Baurick, and on a December 29, 2008 medical record from PA-C Leuwinger, for his suggestion Employee continued having recurring symptoms of back pain after his 1998 surgery and prior to the December 24, 2008 work injury, and his opinion Employee was magnifying his symptoms, misstate the evidence.  Employee’s ER visit with Dr. Baurick occurred on December 27, 2008, four days after Employee’s Christmas Eve work injury, not two and a half weeks before on December 7, 2008 as Dr. Swanson represented it.  (Compare October 6, 2009 EME Report at 9, with December 27, 2008 ER record, Dr. Baurick attending).

41) In Employee’s December 29, 2008 visit with PA-C Leuzinger, the medical record reflects he did not state he experienced recurring back pain since his 1998 surgery, as Dr. Swanson noted.  Employee stated his only residual from his previous injury and surgery was numbness in his little toe, but since the 2008 work injury the numbness had spread to the bottom of his foot.  (Compare Chart Note, April Leuzinger, PA-C, December 29, 2008, with Swanson EME Report, June 7, 2010, at 12).  The medical records as a whole support Employee’s statements he suffered only a residual numbness in the fifth toe of his right foot, not back pain or more widespread numbness following his 1998 laminectomy and discectomy, as Dr. Swanson reported, and that he has suffered numbness in his right foot, and chronic back pain, since the 2008 injury.  (SIME binder containing all medical records).

42) As Dr. Pitzer correctly reported, Employee had only one epidural injection in the past, not multiple injections as Dr. Swanson reported and on which he concluded further injections would provide no benefit.  Dr. Pitzer opined Employee was a good candidate for diagnostic right-sided L4-L5 and L5-S1 facet injections, consideration of a right SI joint injection, and rhizotomy, in that order, as needed.  He preferred injections and work hardening, but if those methods did not prove beneficial he recommended evaluation for possible lumbar discectomy at L5-S1 for Employee’s radicular symptom, or possible fusion.  (Compare Swanson with Pitzer reports).

43) The December 24, 2008 work injury combined with or aggravated Employee’s pre-existing degenerative changes at L5-S1 to specifically cause the facet dysfunction at the L5-S1 level.  (Pitzer SIME Report, August 29, 2011).

44) Employee’s facet dysfunction at L5-S1 is greater than the injury, condition or symptoms he would have suffered had the December 24, 2008 injury not aggravated his pre-existing condition.  (Id.).

45) Employee would not have had the significant long-term lumbar injury with ongoing difficulties he has sustained without the December 24, 2008 work injury having aggravated his pre-existing lumbar condition.  (Pitzer SIME Report, August 29, 2011).

46) A lumbar strain alone would have resolved, with medical stability attained, within six months of Employee’s injury.  (Swanson EME Report, June 7, 2010 at 15).

47) By July 15, 2011, Employer had been paying Employee TTD benefits from December 27, 2008, a period exceeding two and a half years. (Compensation Report, July 29, 2011).

48) Employee’s weekly TTD rate is $939.00.  (Id.).

49) Had Employee’s lumbar strain resolved, and medical stability been attained within six months, Employer’s disability compensation liability would have continued for no more than 26 weeks, and would not have exceeded $24,414.00 ($939.00 per week x 26 weeks = $24,414.00).  (Experience, judgment, observations, facts of the cases and inferences therefrom).

50) Instead, through July 15, 2011, Employer paid Employee TTD benefits totaling $124,886.99.  (Compensation Report, July 29, 2011). 

51) Employee’s work injury resulted in Employer liability for disability compensation substantially greater due to the combined effects of the preexisting impairment and subsequent injury, or the aggravation of the preexisting impairment, than the liability Employer would have incurred from the subsequent injury alone.

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).
AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007). 
While the Alaska Supreme Court has refused to adopt a general rule in workers' compensation cases that a treating physician's opinion is entitled to greater weight than the opinion of an employer's expert, it has held  . . .  “the board alone is charged with determining the weight it will give to medical reports.”  Smith v. University of Alaska, Fairbanks, 172 P.3d 782, 792 (Alaska 1007) (citing Safeway, Inc. v. Mackey, 965 P. 2d 22, 29 (Alaska 1998)).   

AS 23.30.205.  Injury combined with preexisting impairment.  

(a)  If an employee who has a permanent physical impairment from any cause or origin incurs a subsequent disability by injury arising out of and in the course of the employment resulting in compensation liability for disability that is substantially greater by reason of the combined effects of the preexisting impairment and subsequent injury or by reason of the aggravation of the preexisting impairment than that which would have resulted from the subsequent injury alone, the employer or the insurance carrier shall in the first instance pay all awards of compensation provided by this chapter, but the employer or the insurance carrier shall be reimbursed from the second injury fund for all compensation payments subsequent to those payable for the first 104 weeks of disability.

. . .

(c)
In order to qualify under this section for reimbursement from the second injury fund, the employer must establish by written records that the employer had knowledge of the permanent physical impairment before the subsequent injury and that the employee was retained in employment after the employer acquired that knowledge. 

. . .

(f) In this section, “permanent physical impairment” means any permanent condition, whether congenital or due to injury or disease of such seriousness as to constitute a hindrance or obstacle to obtaining employment or to obtaining reemployment if the employee should become unemployed.  A condition may not be considered a “permanent physical impairment” unless

(1)  it is one of the following conditions:

   . . .

   (Z)    ruptured intervertebral disk

The purpose of the Second Injury Fund is to help remove obstacles to employment for those with qualifying pre-existing conditions, and to encourage retention of employees who may acquire such a condition.  Veco Alaska, Inc., 189 P.3d at 989, n. 24 and accompanying text (Alaska 2008), citing Employers Comm’l Union Ins. Gr. v. Christ, 513 P.2d 1090, 1093 (Alaska 1973).  One of the listed qualifying conditions is “ruptured intervertebral disk” AS 23.30.205(f)(1)(Z).

The issue is not what [an employee’s] actual condition was, but whether written records establish [the employer’s] prior knowledge” of the pre-existing, qualifying condition.  Alaska Int’l Constructors v. State, Second Injury Fund, 755 P.2d 1090, at 1094 (emphasis in original).

An employer is entitled to reimbursement from the Second Injury Fund if it produces a written record from which its prior knowledge of the employee’s qualifying disability can fairly and reasonably be inferred. The written record need not describe the employee’s prior condition in medical terms, and need not contain exact medical terminology.  No medical record is required.  Sea-Land Services, Inc. v. State, Second Injury Fund, 737 P.2d 793, 794 (Alaska 1987).  The written record requirement “obviates the necessity of litigating the question of whether the employer had knowledge of the preexisting condition.”  Id. at 794. 

Where an employer has produced evidence sufficient to demonstrate the relative values of the employer’s liability for compensation for disability, and the substantiality of any greater liability by reason of the combined effects of the preexisting impairment and subsequent injury, the employer is entitled to reimbursement from the Fund.  Kennicott Greens Creek Mining Co., v. Raymond Clark and State of Alaska, Second Injury Fund, AWCAC Decision No. 80 (June 9, 2008).

“Substantial” is defined as “Of real worth and importance; of considerable value; valuable . . . Something worthwhile as distinguished from something without value or merely nominal . . . “

“Substantially” is defined as “Essentially; . . . in substance; materially; in a substantial manner. . .”

Black’s Law Dictionary, Sixth Edition (1990).

ANALYSIS

The law entitles an employer to reimbursement from the Fund for disability compensation paid in excess of 104 weeks where certain prerequisites have been met.  The Fund concedes Employer has met four of the five prerequisites to Fund reimbursement, but contends Employer has failed to demonstrate its liability for disability compensation is substantially greater due to the combined effects of the preexisting impairment and subsequent injury, or the aggravation of the preexisting impairment, than the liability Employer would have incurred from the subsequent injury alone.

The preponderance of evidence demonstrates Employer has met all five of the necessary prerequisites to Fund reimbursement for disability compensation in excess of 104 week, including proof its liability for disability compensation is substantially greater due to the combined effects of the preexisting impairment and subsequent injury, or the aggravation of the preexisting impairment, than the liability Employer would have incurred from the subsequent injury alone.  SIME physician Dr. Pitzer is persuasive in his assessment the December 24, 2008 work injury combined with or aggravated Employee’s pre-existing degenerative changes at L5-S1 to specifically cause the facet dysfunction at the L5-S1 level.  Dr. Pitzer is convincing the facet dysfunction at L5-S1 is a condition greater than the injury Employee would have suffered had the work injury not aggravated his pre-existing condition, and Employee would not have the significant long-term lumbar symptoms he has sustained had the December 24, 2008 work injury not aggravated his pre-existing lumbar condition.  

The preponderance of evidence further demonstrates Employer’s liability for a lumbar strain alone would have been no more than $24,414.00, but the long-term lumbar symptoms resulting from the work injury which aggravated Employee’s pre-existing lumbar condition have cost Employer, through July 15, 2011, the substantially greater sum of $124,886.99.  

CONCLUSIONS OF LAW

Employer is entitled to reimbursement from the Fund for disability compensation paid in excess of 104 weeks.


ORDER

1) Employer’s petition to join the Fund and for reimbursement from the Fund for compensation paid Employee in excess of 104 weeks is GRANTED.

2) The Fund shall reimburse Employer for disability compensation paid in excess of 104 weeks.

Dated at Anchorage, Alaska on August 22,  2012.
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If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order of default. 

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of PHILIP A. AGUILAR employee / applicant; v. UNITED FREIGHT & TRANSPORT INC, employer; AMERICAN HOME ASSURANCE CO, insurer; STATE OF ALASKA SECOND INJURY FUND / defendants; Case No. 200821169; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 22nd day of August, 2012.






Catherine Hosler, Clerk
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� Spondylolysis-A defect or fracture, unilateral or bilateral, through the pars interarticularis of a vertebra which can lead to spondylolisthesis.  Blackiston’s Gould Medical Dictionary, Fourth Edition (1979).


� Spondylolysthesis-forward displacement of one vertebra over another, usually of the fifth lumbar over the body of the sacrum, or of the fourth lumbar over the fifth.  Dorland’s Illustrated Medical Dictionary, Twenty-fifth Edition (1974).
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