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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RONALD V. RITCHIE, 

                              Employee, 

                                Applicant,

                                                   v. 

MATANUSKA-SUSITNA BOROUGH 

SCHOOL DISTRICT,

                               Self-InsuredEmployer,   

                                 Defendant.                                                                                         
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	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No. 201007119
AWCB Decision No. 12-0146
Filed with AWCB Anchorage, Alaska

on August 24, 2012


Ronald Ritchie’s (Employee) December 1, 2011 petitions to compel discovery from Matanuska-Susitna Borough School District (Employer) and for an order determining a complete and accurate job description for Employee, and Employee’s request for 15 subpoenas, were heard on July 24, 2012, in Anchorage, Alaska.  The hearing date was selected at a March 1, 2012 prehearing conference.  Non-attorney representative Elzena Huff-Lincoln appeared, testified and represented Employee.  Attorney Joseph Cooper appeared and represented Employer, which is self insured.  Ronald and Matthew Ritchie appeared and testified on Employee’s behalf.  The record closed at the hearing’s conclusion on July 24, 2012.

Employee’s hearing brief arguably raised concerns over factual findings in Ritchie v. Matanuska-Susitna Borough School District, AWCB Decision No. 11-0163 (November 18, 2011) (Ritchie I).  The chair informed Employee if he was seeking to modify Ritchie I based upon alleged factual errors, he should file and serve a petition for modification, request a prehearing, and if necessary, a hearing.  Ritchie I modification was not ripe for hearing on July 24, 2012, and was otherwise not addressed.

ISSUES
Employee contends the parties have a dispute over his correct job description to use for all purposes in his case.  He further contends the correct job description should include a combined job for warehouse specialist, delivery driver, supervisor, expediter, inventory specialist, and mailman.  He contends his job-related exertional requirements occasionally exceeded 100 pounds.  Employee contends the initial job description he provided Employer was given during a period he was depressed and not thinking straight.  Consequently, Employee contends he has not finalized his true job description.  He contends this decision should determine and select the correct job description.  

Employer contends this issue was already resolved through discussion, stipulation and oral order during the Ritchie I hearing.  It contends Employee stipulated, and was ordered during Ritchie I, to give his complete job description as he believed it should be to Employer for its review.  Employer contends Employee provided his job description; Employer reviewed it and advised it had no objection.  It contends the only job description dispute is whether Employee had help performing any required duties, which it contends is a detail not necessarily addressed in a job description.

1) Should this decision determine and select the appropriate written job description for Employee’s job at the time of his injury?

Employee next contends he is entitled to six areas of discovery set forth in his April 8, 2011 request.  In respect to his case only, Employee requests from Employer: (1) all internal and external communication in any format; (2) all training and equipment records for the past five years; (3) number of new and temporary employees hired for Employee’s job as of April 16, 2010; (4) a list of new equipment purchased after April 16, 2010; (5) records of any administrative training regarding harassment; and (6) private investigators’ photographs and investigative reports.  Employee contends all these materials are relevant to various aspects of his claim for benefits.  He seeks an order compelling Employer to provide the requested discovery.

Employer contends either the requested discovery is irrelevant to any pending claim for workers’ compensation benefits, has already been produced in full, or does not exist.  Therefore, it seeks an order denying Employee’s petition to compel discovery.

2) Should Employee’s request for an order compelling discovery from Employer be granted?

Closely related to Employee’s discovery requests, is his request for 15 subpoenas.  He contends he needs subpoena power to force Employer to produce much of the same evidence he contends Employer has thus far failed to voluntarily provide through other means of discovery.  He seeks 15 subpoenas directing Employer to provide this information.

Employer contends if Employee’s discovery requests are irrelevant, so too are his subpoena requests because they seek the same irrelevant information.  Though Employer agrees to research and provide a couple of discovery items Employee requested, it generally contends all of the requested subpoenas are procedurally invalid because they do not direct a specific person to attend a deposition or hearing.  Employer also contends none of the subpoenas should be signed and issued, as they will not lead to the discovery of admissible evidence.

3) Should Employee’s 15 subpoenas, directed to Employer, be issued?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) In 2009, Employee reported low back injuries: October 12, 2009, in AWCB Case No. 200915355, and December 7, 2009, in AWCB Case No. 200918712 (AWCB data base).

2) On April 28, 2010, Employee completed an new injury report stating an April 16, 2010 injury date and listing complaints of pain in hands, thumbs, back, neck, shoulders, bilateral inguinal and umbilical hernias, depression, and wrist pain from pushing, lifting, and pulling heavy pallets at work (Report of Occupational Injury or Illness, April 28, 2010).
3) On July 27, 2010, with exception of penalties, Employee filed a claim for every possible benefit under the Act for hands, fingers, back, neck, shoulders, wrists, bilateral inguinal hernias and depression related to his April 16, 2010 injury (Workers’ Compensation Claim, July 27, 2010).
4) On August 4, 2010, Employer controverted on grounds the claims, except for low back and hernias were barred for failure to give timely notice (Controversion Notice, August 4, 2010).
5) On August 7, 2010, Employee saw Thomas S. Dietrich, M.D., and Thad C. Stanford, M.D., for an Employer’s Medical Evaluation (EME) in AWCB Case No. 200918712.  Their diagnoses included: degenerative lumbar disc disease, status postoperative lumbar laminectomy, work-related injury of December 7, 2009, representing increased disc protrusion at L3-4 level, obesity, high blood pressure, psoriasis, and recent postoperative status bilateral carpal tunnel syndrome accepted as work-related.  The EME opined the 2009 work injury was a recurrent protrusion at the L3-4 level without a true radiculopathy. Employee was not medically stable (EME report, March 19, 2011).  
6) On August 26, 2010, Employer again controverted Employee’s claim in the instant case noting he was being paid TTD under AWCB Case No. 200918712.  Therefore, Employer stated no additional TTD benefits were owed Employee (Controversion Notice, August 26, 2010).
7) On March 19, 2011, Employee saw Drs. Dietrich and Stanford for an EME in the instant case.  They concluded none of Employee’s conditions or complaints were work-related; he had no permanent impairment; needed no further medical care; was medically stable with respect to all conditions; and could return to three jobs he held in the past (EME report, March 19, 2011).

8) On or about April 11, 2011, Employee made a discovery request for six types of information from Employer (letter, April 11, 2011).
9) Employee’s first request is for all “internal and external communication” including photos, videos, discs, memory sticks, or any type of hardcopy or electronic records of the Alaska Workers’ Compensation Board, Northern Adjusters, its attorneys, Employer, Employer’s attorneys, and Employee.  He sought production of this information in the instant case, and in AWCB cases 200918712 and 200808344.  Employee argues this is relevant in light of the “whole” situation.  As an example of what he is seeking, Employee testified he filed a Report of Occupational Injury or Illness in this case three separate times and wants copies of those reports (Ritchie).
10) Employee’s first request is seeking copies of the non-redacted parts of  Employer’s and its adjuster files in AWCB Case No. 201007119 (experience, judgment, observations).
11) Employer has not provided copies of its file or its adjuster’s file in AWCB Case No. 201007119 to Employee (Employer’s hearing statements).
12) Employer provided copies of witness statements and advised Employee there were no investigative sub rosa files in AWCB Case No. 201007119 (id.).
13) Employer agreed to provide Employee a copy of Employer’s and adjuster’s file in this case, excluding reserves, attorney-client privileged or work product information (id.).

14) Employer objected, as unduly burdensome, to providing e-mails concerning this case, which were not privileged, but had not been printed and placed in Employer’s or its adjuster’s files (id.).

15) Most e-mail systems are easy to search by typing a person’s name into the software’s search function.  Searching for and providing name-specific e-mails is not unreasonable or unduly burdensome (experience, judgment, observations).

16) Employee claims Employer’s alleged on-the-job “harassment” and “mental stress” caused Employee to suffer a mental health condition.  Employee alleged a very large supervisor backed him into a corner at work while screaming at him and accusing him of stealing the supervisor’s nephew’s wallet.  On another occasion, a supervisor allegedly screamed at Employee and accused him of “fraud” when he attempted to give the supervisor his injury report (Ritchie).

17) Employee is alleging, among other things, mental stress on the job which caused him mental injury; i.e., a mental-mental claim (id; experience, judgment, observations).

18) Employee’s second request for production includes all forklift and warehouse training records; in-service and safety meeting records; name of the company Employer used to collect and manage urinalysis testing; and records showing random urinalysis of all CDL-licensed employees and forklift drivers.  Employee averred these records are relevant to show Employer’s alleged total disregard for his safety (id.).

19) Employee’s third request seeks the number of new and temporary employees hired subsequent to his April 16, 2010 injury.  Employee said these records are relevant to show the dramatic change in personnel from the time he began working for Employer until the time he was injured, and changes incorporated by Employer thereafter.  Employee believes this material would show Employer “burned him out” and then tried to prevent “burning anyone else out” by improving the overall work situation (id.).

20) Employee’s fourth discovery request seeks a list of new equipment purchased for warehouse use, and maintenance logs on specific delivery trucks.  Employee said these records are relevant to show the dramatic change in equipment from the time he began working for Employer until the time he was injured, and changes incorporated by Employer thereafter.  Employee believes this material would further show Employer burned him out and then tried to prevent burning anyone else out by improving the work equipment (id.).  

21) Employee’s fifth discovery request seeks records showing training for Employer’s administrative personnel related to “harassment”; other supervisory training; and evidence of other harassment complaints.  Employee argues this information is relevant to discover Employer’s policies and whether these policies were violated in Employee’s case, causing him stress through “harassment.”  He further avers his attempt to file an injury report notifying Employer of mental stress from harassment was rebuffed by a supervisor, causing Employee even more mental stress through additional harassment (id.).  

22) As for Employee’s sixth discovery request, he seeks all information concerning private investigators, which he alleges Employer hired to spy on him and photograph his property.  He argued this was a “criminal trespass.”  Employee also argued someone successfully hacked into his family’s private computers.  It is not clear why Employee believes this information, if these allegations are true, is relevant to his claim (id.).

23) Employee testified his direct supervisor accused him of “fraud” the minute he gave him his official injury report and says Employer is using investigators to make its fraud case (id.).

24) As to Employee’s discovery requests two through six, Employer says either the discovery is irrelevant to any claim, has been produced in the form of witness statements, or, in respect to sub rosa material, does not exist (Employer’s hearing statements).  

25) On June 13, 2011, Employer controverted benefits related to Employee’s cervical spine, shoulders, carpal tunnel syndrome and trigger finger based on its EME report (Controversion Notice, July 12, 2011).
26) On June 14, 2011, Employer filed a petition seeking a second independent medical evaluation (SIME) under AS 23.30.095(k) and AS 23.30.110(g) (Petition, June 14, 2011).
27) On June 16, 2011, Employee saw Alan Blizzard, PT, physical capacities evaluation based on Employee’s cervical pain.  Mr. Blizzard opined Employee should have a sedentary job, did not have the physical capacities to perform the truck driver job, and an additional PCE is needed once Employee’s L5-S1 herniation is addressed (report, June 16, 2011).
28) In an undated questionnaire, Paul Jensen, M.D., stated Employee’s work could have caused or contributed to Employee’s cervical “condition” and shoulder problems (Medical Summary, October 13, 2011).
29) On September 8, 2011, at prehearing conference Employee requested issuance of 15 subpoenas.  Employee argued he needed subpoenas to force Employer to provide discovery information it was otherwise reluctant to produce.  Employee believes subpoena power will allow him to obtain materials from Employer to support his mental-mental stress claim (Prehearing Conference Summary, September 8, 2012; Ritchie).

30) The board’s designee did not make a prehearing conference discovery order on the 15 subpoenas Employee requested (id.).

31) On September 28, 2011, at hearing on Employer’s SIME petition, the parties agreed to an SIME and agreed all medicals, including those for 2009 hernia and low back injuries, should be included in the SIME binders (parties’ hearing stipulation).
32) On November 18, 2011, Ritchie I ordered an SIME (Ritchie I).
33) At the July 24, 2012 hearing on Employee’s two December 1, 2011 discovery petitions and his prehearing conference request for 15 subpoenas, the parties agreed the panel could decide the subpoena issue even though the board designee never ruled on it or exercised discretion at the prehearing conference level (parties’ statements at hearing).

34) All 15 subpoenas state: “You are commanded to provide records to. . . .”  None of the subpoenas direct a specific person to appear at a deposition or a hearing at any particular time (Employee’s Hearing Brief, attached subpoenas, July 17, 2012; observations).

35) Employee conceded he procedurally prepared his subpoenas incorrectly (Ritchie).

36) The first subpoena requests audio recordings made when Employee saw Dr. Dietrich and Dr. Stanford for the EME on March 19, 2011 (Employee’s Hearing Brief, attached subpoenas, subpoena one, July 17, 2012).

37) Employee was recording the EME, but his tape ran out during the visit and he did not capture the entire evaluation (Ritchie).

38) A woman affiliated with the EME advised Employee she was going to record the EME, placed a recorder on a shelf in the examining room, turned it on, and left the room (R. Ritchie; M. Ritchie; Huff-Lincoln).

39) Dr. Dietrich had a handheld recorder into which he spoke during the EME (id.).

40) There was also a video camera mounted on the wall in the EME examining room, which Employee believes was recording the evaluation (id.).

41) Employer agreed to inquire as to the existence of any such recordings and provide them if they exist (Employer’s hearing statements).

42) The second subpoena seeks, per “federal law,” all records both internal and external among Employer and other participants in this case (Employee’s Hearing Brief, attached subpoenas, subpoena two, July 17, 2012).

43) Employee testified his workers’ compensation claim is subject to federal law, which requires Employer to produce information not subject to discovery under state law because Employer falls under the “No Child Left Behind” statute (Ritchie).

44) Employee says this information is relevant because it proves Employer did not budget for his position, he was thus physically overburdened because of a lack of funds and equipment, and proves he is truthful in his assertions (id.).

45) To the extent this discovery request refers to Employer’s personnel and injury files, and the adjuster’s injury file for this case, excluding attorney-client privileged information, work product protected information, and insurance reserve information, which it may redact, Employer agreed to provide copies of these files.  As to anything else Employee may seek in this request, Employer says this evidence is unduly burdensome, and not relevant to any aspect of Employee’s claim (Employer’s hearing arguments).

46) The third subpoena seeks Employer’s warehouse budget from 2003 through 2010, and the amount Employer spent on employee wages for each year (Employee’s Hearing Brief, attached subpoenas, subpoena three, July 17, 2012).

47) Employee believes this information is relevant because it proves Employer did not budget for his position, he was thus physically overburdened because of a lack of funds and equipment, and proves he is truthful in his assertions (Ritchie).

48) The fourth subpoena seeks Employer’s warehouse budgets for school years 1998 through 2000, which Employee asserts proves the warehouse was “looted” before he began working there, and there was inadequate equipment and personnel to do the jobs he was required to perform (Employee’s Hearing Brief, attached subpoenas, subpoena four, July 17, 2012).

49) The fifth subpoena seeks all records of employee charges of harassment against Employer filed with Employer from 2002 through 2010, which Employee believes proves his mental-mental stress claim (Employee’s Hearing Brief, attached subpoenas, subpoena five, July 17, 2012; Ritchie).

50) Employer argues subpoenas three through five are unduly burdensome and the evidence sought is not relevant to any aspect of Employee’s claim (Employer’s hearing arguments).

51) The sixth subpoena seeks all Employee’s medical records in Employer’s possession, which Employee submits will show Employer was “withholding” medical records or not providing them in a timely manner, and will raise doubts as to what records were provided to EME physicians (Employee’s Hearing Brief, attached subpoenas, subpoena six, July 17, 2012; Ritchie).

52) Employer is uncertain to which medical records Employee refers.  However, after Employee identified a specific record Employer noted it had been served and filed on a medical summary in May 2012 (Employer’s hearing arguments).

53) Employee conceded he received the subject record (Ritchie).

54) The seventh subpoena seeks all purchase orders Employee issued to vendors on Employer’s behalf, which Employee states is relevant because it demonstrates his job description and reflects he was underpaid by Employer as a supervisory employee (Employee’s Hearing Brief, attached subpoenas, subpoena seven, July 17, 2012; Ritchie).

55) Specifically, Employee contends Employer “took advantage of him,” and the fact he was underpaid for several years by Employer reflects negatively on his temporary total disability (TTD) rate because if his wages were appropriately higher as they should have been in his view, his TTD rate would similarly be higher (Ritchie).

56) The eighth subpoena seeks the names of all employees working at Employer’s warehouse in 2011, which Employee believes is relevant because it proves Employer had to hire numerous people to replace his position once he left, including supervisory personnel (Employee’s Hearing Brief, attached subpoenas, subpoena eight, July 17, 2012; Ritchie).

57) Employer asserts subpoenas seven and eight request evidence not relevant to any aspect of Employee’s claim (Employer’s hearing arguments).

58) The ninth subpoena requests the number of all employees, their names, and job titles in Employer’s warehouse prior to 2002, which Employee says proves he was overworked and overstressed (Employee’s Hearing Brief, attached subpoenas, subpoena nine, July 17, 2012; Ritchie).

59) Employer avers this request is unduly burdensome, and the evidence it seeks is not relevant to any aspect of Employee’s claim, as all employee needs to do is testify about his exertional requirements (Employer’s hearing arguments).

60) The 10th subpoena seeks complete vehicle repair and maintenance records for specific vehicles between 2003 through 2011, which Employee testified shows how unsafe and “kaput” the vehicles were, which affected his physical and mental health as he was either routinely jostled, frightened, or both, while operating these vehicles (Employee’s Hearing Brief, attached subpoenas, subpoena 10, July 17, 2012; Ritchie).

61) Employer argued producing this evidence is unduly burdensome, there is no “factual predicate” for a mental-mental injury claim, and the requested information is not relevant to any aspect of Employee’s claim (Employer’s hearing arguments).

62) The 11th subpoena seeks forklift training and licensing for Employer’s warehouse personnel 2003 through 2010, which Employee suggests would prove Employer had no safety training (Employee’s Hearing Brief, attached subpoenas, subpoena 11, July 17, 2012; Ritchie).

63) The 12th subpoena requests the company’s name used for random urinalysis of Employer’s warehouse drivers between 2003 through 2010, which Employee states shows Employer’s lack of a safety protocol and the effect this lack had on Employee’s mental stress (Employee’s Hearing Brief, attached subpoenas, subpoena 12, July 17, 2012; Ritchie).

64) The 13th subpoena seeks the 2012 warehouse budget and amount Employer spent on employee wages, which Employee argued is relevant to show Employer’s unsafe working conditions (Employee’s Hearing Brief, attached subpoenas, subpoena 13, July 17, 2012; Ritchie).

65) The 14th subpoena asks for records of all equipment Employer purchased for the warehouse from January 2010 through July 2012, including the equipment cost and type, which Employee argues is relevant because its shows Employer’s lack of concern for safety, which increased Employee’s stress (Employee’s Hearing Brief, attached subpoenas, subpoena 14, July 17, 2012; Ritchie).

66) The 15th subpoena requests Employer’s warehouse employees’ names from 2003 to April 16, 2010, and their job titles, which Employee believes is relevant to prove he was overworked (Employee’s Hearing Brief, attached subpoenas, subpoena 15, July 17, 2012; Ritchie).

67) Employer states subpoenas 11 through 15 are unduly burdensome, and information they seek is not relevant to any aspect of Employee’s claim (Employer’s hearing arguments).

68) Both parties agreed they had a fair hearing and an adequate opportunity to be heard on their positions (parties’ hearing statements).

69) Employee’s agency file contains no reemployment records related to this case (observations).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter. It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers. .  .  .

AS 23.30.005. Alaska Workers’ Compensation Board.

. . .

(h) The department shall adopt rules ... and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.010. Coverage. . . .

(b) Compensation and benefits under this chapter are not payable for mental injury caused by mental stress, unless it is established that (1) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment; and (2) the work stress was the predominant cause of the mental injury.  The amount of work stress shall be measured by actual events.  A mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action taken in good faith by the employer.

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.” Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 23.30.135.  Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.050.  Pleadings. . . .

. . .

(f) Stipulations.

. . .

(2)   Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3)   Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  .

Granus v. Fell, AWCB Decision No. 99-0016 (January 20, 1999), provided guidance in discovery matters by defining the term “relevant” as set forth in AS 23.30.107(a) as follows:  
 
We frequently look to the Alaska Rules of Civil Procedure for guidance in interpreting our procedural statutes and regulations.   Civil Rule 26(b) (1) governs the general scope of discovery in civil actions and provides in pertinent part, ‘[p]arties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action. . . .  The information sought need not be admissible at trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.’ 

We find the definition of ‘relevant’ for discovery purposes in Civil Rule 26(b)(1) is persuasive as to the meaning and legislative intent of the phrases ‘relative to employee’s injury’ and ‘that relate to questions in dispute’ used in AS 23.30.107(a) and AS 23.30.005(h), respectively.  The Civil Rules favor liberal and wide-ranging discovery.  We are mindful our jurisdiction is much narrower than that of courts.  However, the scope of evidence we may admit and consider in deciding those narrow issues is broader.  Information which would be inadmissible at trial, may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
 
To be admissible at hearing, evidence must be ‘relevant.’  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing.  Smart v. Aleutian Constructors, AWCB Decision No. 98‑0289 (November 23, 1998).
 
Granus used by analogy the legal concept “relevancy” in its determinations about the scope of discoverable information.  Relevancy describes a logical relationship between a fact and a question at issue in a case. Thus, relevancy and “discoverability” of a fact is its tendency to establish a material proposition.  Granus utilized a two-step process to determine the relevance of information sought.  The first step is to identify matters in dispute.  The second step is to decide whether the information sought is relevant as it is “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue, identified in step one, more or less likely.  Granus stated:

The central question in determining if we have the power to compel the signing of a release is whether the information being sought is reasonably calculated to lead to the discovery of facts that are ‘relevant’ to Employee’s injury or a question in dispute.  The burden of demonstrating the relevancy of information being sought rests with the proponent of the release, in this case with Employer.

The Commentary to Alaska Evidence Rule 401 explains:

[r]elevancy is not an inherent characteristic of any item of evidence but exists only as a relation between an item of evidence and a matter properly provable in the case.  Does the item of evidence tend to prove the matter sought to be proved?  Whether the relationship exists depends upon principles evolved by experience or science, applied logically to the situation at hand (citations omitted).

To be admissible as evidence under the Alaska Evidence Rules, the relevancy relationship need not be strong: ‘relevant evidence means evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.’  Granus.

The first step in determining whether information sought to be released is relevant, is to analyze what matters are ‘at issue’ or in dispute in the case.  This is done by primarily looking to the parties’ pleadings and the prehearing conference summaries to ascertain the specific benefits Employee is claiming, and defenses Employer has raised to these claims.  Next, the elements which must be proven to establish Employee’s entitlement to each benefit claimed and the elements of any affirmative defense Employer asserts are reviewed, to determine what propositions are properly the subject of proof or refutation in the case.  It is also necessary to review the available evidence to determine if there are specific material facts in dispute and whether the information being sought may be relevant to the cross examination of a potential witness.  Weseman v. Dairy Queen of Anchorage, Inc., AWCB Decision No. 90‑0027 (February 23, 1990).  This analysis will yield a list of material issues in the case.

In the second step it must be decided whether the information Employer seeks is relevant for discovery purposes; that is, whether it is reasonably “calculated” to lead to facts that will have any tendency to make a question at issue in the case more or less likely.  In other words, information is relevant for discovery purposes, if it is reasonably “calculated” to lead to facts that are relevant for evidentiary purposes.  In interpreting the meaning of “relevant” in the context of discovery, precedent states:

We believe that the use of the word ‘relevant’ in this context should not be construed as imposing a burden on the party seeking the information to prove beforehand, that the information sought in its investigation of a claim is relevant evidence which meets the test of admissibility in court.  In many cases the party seeking information has no way of knowing what the evidence will be, until an opportunity to review it has been provided.

Schwab v. Hooper Electric, AWCB Decision No. 87‑0322 (December 11, 1987) (quoting Green v. Kake Tribal Corp., AWCB No. 87‑0149 (July 6, 1987)).  Based on the policy favoring liberal discovery, “calculated” to lead to admissible evidence means more than a mere possibility, but not necessarily a probability, the information to be released will lead to admissible evidence.  Black’s Law Dictionary, (3rd ed. 1969) at 225, defines “calculated” as “an act which may produce a certain effect, whether intended or not; fitted adapted or suited. . . .  Likely or intended. . . .” 
The American Heritage Dictionary of the English Language 3rd. Ed., Houghton Mifflin Co., New York, 1992, defines “calculated” as “1.  Determined by mathematical calculation.  2. Undertaken after careful estimation of the likely outcome.  3. Made or planned to accomplish a certain purpose; deliberate.  4. Likely; apt.”  For a discovery request to be reasonably “calculated,” it must be based on a deliberate and purposeful design to lead to admissible evidence, and that design must be both reasonable and articulable.  The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case.  In the Matter of Mendel, 897 P.2d 68, 73 (Alaska 1995).

ANALYSIS

1) Should this decision determine and select the appropriate written job description for Employee’s job at the time of his injury?

The parties discussed Employee’s job description at great length during the hearing giving rise to Richie I.  In the Richie I hearing, the parties stipulated to Employee providing Employer with his version of his correct job description.  8 AAC 45.050(f)(2-3).  Richie I, without expressly stating as much, directed Employee to do so.  He did so.  Employer accepted Employee’s version and had no objection to it.  The only remaining issue in dispute in respect to Employee’s job description was whether or not he had assistance in performing any of the required tasks.  Employee says he did, at times; Employer does not think it is an important point.  At hearing on July 24, 2012, Employee argued when he provided his job description to Employer as directed, he was not in a proper state of mind because of his injury, and not thinking straight.  Consequently, Employee argued he had not yet provided an appropriate job description and wanted this decision to make the determination.  Employee’s argument is not well taken.  

First, it is unreasonable for Employee to provide Employer with his version of Employee’s job description, and then argue it was not the correct description, especially when Employer accepts the description as accurate.  Furthermore, it is unclear what else Employee could include in his job description to make it more acceptable.  Second, at this point, this is a non-issue.  Employee can fully explain his job duties to his physicians and other medical providers, and can refer to his selected job description, with which Employer has no dispute.  This will make process and procedure as summary and simple as possible.  AS 23.30.005(h).  Employee’s job description is adequate for a doctor to determine if Employee is disabled from performing it, or deciding what, if any, restrictions should be placed upon Employee in respect to his job with Employer.  Employee’s job description is adequate for all purposes with possible exception of reemployment benefits.  Employee filed a claim for reemployment benefits in this case.  However, the agency file is devoid of any documents related to reemployment activities.  If reemployment benefits become a ripe issue in this case, as opposed to an issue ripe in one of Employee’s 2009 injury cases, the rehabilitation benefits administrator and an appointed reemployment specialist will determine and resolve any factual disputes concerning Employee’s appropriate job descriptions.  For now, Employee’s request for this decision to determine and select an appropriate job description will be denied.

2) Should Employee’s request for an order compelling discovery from Employer be granted?

Employee seeks six areas of discovery.  Liberal discovery on both sides is favored in workers’ compensation cases.  Granus.  Prompt voluntary discovery helps cases move quickly and efficiently through the system and aids in best ascertaining the rights of all parties.  AS 23.30.001(1); 
AS 23.30.135.  Sometimes one or both parties need an order to compel them to cooperate in discovery.  In determining whether discovery should be ordered, the fact-finders look at the pleadings to determine issues in dispute, defenses, and other questions for which discovery could be appropriate.  

This decision applies to the instant case only, and not to other cases or claims Employee may have pending.  Employee’s claim seeks every benefit available under the Alaska Workers’ Compensation Act, except penalties.  He seeks all three forms of disability, permanent impairment, medical and related transportation expenses, reemployment benefits, a compensation rate adjustment, interest, death benefits, attorney’s fees and costs, interest, and a finding Employer made an unfair or frivolous controversion.  Employee claims injuries to his hands, fingers, wrists, shoulders, back, neck, claims hernias and depression, and claims he suffered mental stress on the job which caused a mental health injury.  Employee’s claims are varied and broad.

Employer denies Employee’s claims in their entirety, with exception of his low back and hernia conditions which are accepted under other cases not presently before this panel for decision.  The parties agreed to an SIME and Ritchie I ordered one.  The pleadings and prehearing conference summaries provide the fact-finders with issues and defenses to which discovery may be appropriate.

The elements which must be proven to establish Employee’s entitlement to each benefit claimed, and the elements of affirmative defenses Employer assert are considered in ordering discovery.  Granus.  As explained to Employee at hearing, this is a “no-fault” system.  Negligence concepts do not apply in workers’ compensation claims; Employee raises many negligence issues.  To prevail on his claims, Employee must provide minimum, threshold evidence to raise a presumption of compensability.  If he does so, Employer must rebut the presumption with substantial evidence to the contrary.  If Employer rebuts the presumption, the burden of production shifts back to Employee who must then proof his claim for each category of benefit by a preponderance of the evidence.  

Assuming Employer will, at a hearing on the merits, rebut the raised presumption, in most instances, Employee will have to prove his claim for benefits using medical evidence.  In other words, physicians will have to provide evidence, considered along with lay testimony and other evidence, showing his employment with Employer was the substantial cause of his disability, impairment, need for medical treatment and related transportation expenses, the need for any reemployment benefits for which he might be eligible, and any death benefit.  

In respect to his mental-mental injury claim, Employee will have to prove at hearing, with proof of actual events, the work stress he experienced was “extraordinary and unusual” compared to pressures and tensions experienced by individuals in a comparable work environment, and prove the work stress was “the predominant cause” of his mental injury.  AS 23.30.010(b).  Employee will have to prove he is entitled to a compensation rate adjustment by demonstrating a statutory method other than the one proffered by Employer is correct and results in a higher rate.  He must prove entitlement to interest, attorney fees and costs, and prove Employer unfairly or frivolously controverted his claims as a matter of law.  In his current state, Employee will have difficulty proving his death claim.  

In its defense, Employer in general contends Employee’s work is no longer the substantial cause of any disability or permanent impairment.  It argues many of Employee’s alleged work-related conditions do not arise out of or in the course of his employment with Employer, and consequently, Employer is not responsible to pay for medical expenses or any related transportation costs.  In particular, Employer maintains Employee has no evidence of a mental-mental injury arising from mental stress on the job.  As Employee has no attorney, and should not be awarded any additional benefits, Employer argues he is not entitled to attorney’s fees or an award of interest.  It argues its controversion was supported by medical evidence and was not frivolous or in bad faith.  Employer argues vocational reemployment benefits are not currently in issue as they have not been addressed by the rehabilitation benefits administrator in this case.  Since Employee is not dead, Employer argues death benefits are not awardable.  At hearing on the merits of Employee’s claims, these will be the material issues.

Relevance of Employee’s discovery requests, therefore, turns on whether or not the requested information is reasonably calculated to lead to admissible evidence having a tendency to make any of questions at issue in the case more or less likely.  Granus.  As to his first request, Employee seeks production of Employer’s personnel file for him and any files Employer or its adjuster has related to this claim.  He includes in his request electronic information, whether printed and placed in the files, or not.  The requested files including those in electronic form may contain information showing Employee’s hours worked, job duties, complaints of symptoms arising from his work duties, and similar information tending to support his position his work caused or aggravated numerous body parts and conditions, which resulted in disability or need for medical care.  Similar information may be found in the adjuster’s file.  The files may contain one or more copies of injury reports Employee claims to have filed, which he claims were rejected angrily by his supervisor, all of which may tend to support his mental-mental injury claim.  These are reasonable requests and information in such files is reasonably calculated to lead to admissible evidence, which may have a tendency to make the issues in this case more or less likely.  At hearing, Employer anticipating an order to produce these files, agreed to produce them.  This part of Employee’s petition will be granted.

However, Employer’s duty to produce these files is not unlimited.  Employer has a right to protect attorney-client privileged information by redacting it.  It also has the right to protect its work product and mental impressions concerning Employee’s claim in anticipation of litigation.  Similarly, Employer has the right to protect and redact its insurance reserve information.  Such information is either protected by a legal privilege or doctrine, or is irrelevant to Employee’s claims.  Therefore, Employer will be ordered to provide copies of Employee’s personnel file and injury files for Employee’s injury subject of this claim.  Employer’s adjuster will be ordered to provide a copy of its file for Employee’s injury subject of this claim.  Employer may redact attorney-client privileged information, attorney work product and mental impressions in anticipation of litigation, and reserve information.  However, to prevent further disputes, Employer and its adjuster will also be directed to provide, at the time they produces the file copies, a “privilege log” showing the date the privileged or redacted information was created or entered in the file or computer, and a summary of the information sufficient only to identify it and to identify the basis for it being redacted.  

Employer and its adjuster will be directed to include in their production e-mails responsive to this order.  Current computers allow for easy searching and quick retrieval of e-mails concerning a particular person without being unduly burdensome.  Any e-mail transmissions related to this case will be subject to the same redaction allowances, and privilege log, set forth above.  Employer will be directed to provide all this information to Employee’s representative within 14 days from the date of this decision and order.

Employee’s remaining discovery requests include: (2) all training and equipment records for the past five years; (3) number of new and temporary employees hired for Employee’s job as of April 16, 2010; (4) a list of new equipment purchased after April 16, 2010; (5) records of any administrative training regarding harassment; and (6) private investigators’ photographs and investigative reports.  

For discovery requests two through five, Employee failed to demonstrate how these requests are reasonably calculated to lead to the discovery of evidence admissible at hearing.  As explained, this is a no-fault system.  Employee argues evidence of Employer’s failure to properly train co-workers and supervisors, and its failure to have enough employees or good enough equipment is relevant to show he was injured on the job.  Alternately, he contends some of the requested production will show he was grossly underpaid for the services provided, which he asserts affects his compensation rate adjustment claim.  However, requiring Employer to provide all training and equipment records for the past five years; the number of new and temporary employees hired after his injury; a list of new equipment purchased after his injury; and records of administrative training addressing alleged harassment is not reasonably calculated to lead to admissible evidence tending to show Employee’s various symptoms arose out of and in the course of his employment, or continue to be compensable.  To this point, Employer has not alleged Employee grossly embellished his job duties.  In fact, Employer concedes Employee’s job description is accurate.  Therefore, it is difficult at best to understand how this requested production would make any material fact in Employee’s case any more or less likely.  For these reasons, Employee’s requests two through five will be denied.

Employee also requests any and all private investigators’ reports or films.  Employer provided affirmative evidence it has none.  Employee through his son provided credible, rather compelling evidence someone has been photographing Employee’s residence.  This creates an interesting factual dilemma.  Nevertheless, the weight of evidence preponderates in Employer’s favor on this issue.  Therefore, as Employer and its representatives and agents have no evidence to produce to satisfy this request, Employee’s request for production of any such material will be denied at this time.  However, Employee’s request for investigators’ reports and surveillance videotape or pictures will be considered a continuing request.  In other words, if Employer subsequently discovers its agent in fact surveilled Employee in this case without its knowledge, or decides to hire an investigator or take sub rosa pictures of Employee in the future in this case, they will be directed to provide copies to Employee in response to his continuing discovery request, within 14 days of receiving the reports and pictures.  If at a hearing on the merits of Employee’s claim, or at any other proceeding in this case, Employer attempts to present an investigator’s report, testimony, or pictures obtained prior to this decision and orders date, Employer may be prohibited from relying on any such evidence given its response to Employee’s request for production and representations at the July 24, 2012 hearing.

Employee’s request for 15 subpoenas will be discussed in detail in the next section.  However, during the course of his order-to-compel-production arguments, Employee presented uncontradicted evidence of an audio and video recorder and a hand-held dictating device present during the EME.  Because these items are really subject to a request for production, but were not included in Employee’s discovery requests, they will be addressed here.  Employer did not dispute the credible testimony from three witnesses also stated recording devices were used during the EME.  Audio or video recordings of an EME may contain evidence reasonably calculated to either prove or disprove statements made in the EME reports, which may strengthen or weaken either party’s position.  Such evidence is likely to be admissible at hearing for corroboration or impeachment purposes.  Therefore, the tapes and any transcriptions made of the tapes are relevant to Employee’s claims and Employer’s defenses.  Therefore, Employer will be directed to inquire of the EME physicians as to the existence and availability of any audio and video recordings, and any transcripts of any such recordings, of Employee’s March 19, 2011 EME.  Employer will be directed to advise Employee within 14 days of the date of this decision whether or not these materials exist.  If they exist, Employer will be directed to provide Employee with copies of any and all recordings and transcripts of any recordings of Employee’s March 19, 2011 EME, within the same 14 day period.

3) Should Employee’s 15 subpoenas, directed to Employer, be issued?

Subpoena power is normally invoked to force a recalcitrant party to produce information the party is unwilling to produce voluntarily.  Ordinarily, subpoenas should not be necessary in workers’ compensation cases, other than to ensure witnesses’ attendance at a deposition or hearing.  Employee recognizes his 15 subpoenas were improper on their face, because they did not direct a specific person to attend a deposition or hearing.  Subpoenas are intended to require a person to be at a certain place at a certain time to give testimony.  Consequently, as Employer suggested, Employee’s 15 subpoenas are invalid and will not be issued at this time.

Furthermore, the first subpoena requested audio and videotapes from Employee’s March 19, 2011 EME.  This issue has been addressed above, and need not be addressed again.  Similarly, Employee’s second subpoena addresses the personnel and injury files already discussed above.  Likewise, it is unnecessary at this time to issue a subpoena to force Employer to divulge files this decision already orders it to produce.  Therefore, even if Employee’s first and second subpoenas were properly drafted, at this time they would not be issued.  

As for Employee’s subpoenas three through 15, apart from being procedurally invalid, none of them address information reasonably calculated to lead to the discovery of evidence admissible at hearing.  As discussed in some detail above, warehouse budget information will not tend to show whether or not Employee’s conditions and symptoms arose out of and in the course of his employment.  The same is true of records concerning alleged harassment, purchase orders Employee may have issued to vendors on Employer’s behalf, names of all co-workers, names of those who worked prior to Employee’s employment, vehicle repair maintenance records, forklift training and licensing programs, urinalysis testing, wages paid to other employees, equipment purchased by Employer, and employees hired to replace Employee after he was injured.

As discussed above, most of Employee’s claims will be proven or disproven through medical evidence.  Employee’s novel compensation rate adjustment claim is based on a theory he was underpaid and his rate should be based upon what he should have made, rather than what he made.  Employee is commended for his creativity, but the law requires compensation rates be based upon earnings at the time of injury, computed in one of several different ways depending upon Employee’s circumstances.  There is no legal basis for Employee’s compensation rate adjustment claim to be based upon earnings Employee thinks he should have been paid.  This is a labor issue, at best, and not something addressed in this decision or in Employee’s claim on its merits.  Therefore, Employee’s requests for subpoenas, if properly drafted, would be denied.  His request for an order issuing 15 subpoenas will be denied.

CONCLUSIONS OF LAW
1) This decision will not determine or select the appropriate written job description for Employee’s job at the time of his injury.

2) Employee’s request for an order compelling discovery from Employer will be granted in part and denied in part.

3) Employee’s 15 subpoenas, directed to Employer, will not be issued.


ORDERS
1) Employee’s December 1, 2011 petition asking this decision to determine and select a complete and accurate job description is denied.

2) Employee’s December 1, 2011 petition to compel discovery is granted in part, and denied in part. 

3) Employer is ordered to provide copies of Employee’s personnel file and injury files for AWCB Case No. 201007119 to Employee within 14 days of this decision’s date.

4) Employer’s adjuster is ordered to provide a copy of its file for AWCB Case No. 201007119 to Employee within 14 days of this decision’s date.  

5)  Employer and adjuster may redact attorney-client privileged information, attorney work product and mental impressions in anticipation of litigation, and reserve information from their files.

6)  Employer and adjuster are ordered to provide, at the time they produce the file copies, a “privilege log” showing the date the privileged or redacted information was created or entered in the file or computer, and a general summary of the information sufficient only to identify it and to identify the basis for it being redacted.  

7) Employer and its adjuster are ordered to include e-mails responsive to the above orders.  

8) Employer is ordered to inquire of the EME physicians as to the existence and availability of any audio and video recordings, and any transcripts of any such recordings, of Employee’s March 19, 2011 EME.  Employer is ordered to advise Employee within 14 days of this decision’s date whether or not these materials exist.  If they exist, Employer is ordered to provide Employee with copies of any and all recordings and existing transcripts of any recordings of Employee’s March 19, 2011 EME within the same 14 day period.

9) In all other respects, Employee’s December 1, 2011 petition to compel discovery is denied.

10) Employee’s request for issuance of 15 subpoenas against Employer is denied.

Dated in Anchorage, Alaska on August 24, 2012.
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RONALD V. RITCHIE Employee / applicant v. MATANUSKA SUSITNA BOROUGH SCHOOL DISTRICT, Employer; MATANUSKA-SUSITNA BOROUGH SCHOOL DISTRICT, insurer / defendants; Case No.  201007119; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on August 24, 2012.
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