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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	MARK A. MCALPINE, 
Employee, 
Respondant,

v. 

FAIRBANKS MEMORIAL HOSPITAL,
Employer,

and 

SENTRY INSURANCE MUTUAL CO,
Insurer,
Petitioners.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200906835
AWCB Decision No. 12-0147
Filed with AWCB Fairbanks, Alaska 

on August 24, 2012


Fairbanks Memorial Hospital’s (Employer) November 8, 2011 petition to terminate Mark McAlpine’s (Employee) reemployment benefits was set for hearing on April 10, 2012 and was heard in Fairbanks, Alaska on June 28, 2012.  Attorney John Franich represented Employee, who appeared and testified on his own behalf.  Attorney Dennis Cook represented Employer.  Because Employee had appealed a previous board decision to the Alaska Workers’ Compensation Appeals Commission involving disputed reemployment plan fees, the record was held open to obtain a copy of the record held by the Commission.  The record closed upon receipt of a copy of the record on July 25, 2012.

ISSUES

Employer contends more than two years has elapsed since the Reemployment Benefits Administrator (RBA) found Employee eligible for benefits and it is still paying Employee a rehabilitation stipend even though a reemployment plan has never been approved.  Employer contends its medical evaluator (EME), John W. Joosse, M.D., opines Employee has no permanent partial impairment (PPI) and can return to his previous employment without restrictions.  Employer further contends since Employee’s treating physician, Paul Jensen, M.D., concurs with Dr. Joosse’s opinions, Employee is no longer eligible for reemployment benefits and those benefits should be terminated.  

Employee contends he was found eligible on January 5, 2010 based on the opinions of his then treating physician, William A. Tewsen, D.C., and Employer failed to timely appeal the RBA’s determination.  Employee contends his doctors are having a hard time diagnosing his condition and opposes the termination of benefits.  Employee also contends Employer’s use of Dr. Joosse was an unauthorized, excessive change of physicians.  Employer concedes it has used three physician evaluators, but contends two of the physicians were affiliated with the same entity, The Independent Medical Evaluators, and one of whom has died.

1) Did Employer make an excessive, unauthorized change of physicians when it utilized Dr. Joosse as its EME?

2) Does 8 AAC 45.082(c) apply to Dr. Joosse’s reports as the remedy for Employer’s excessive, unauthorized change of physicians and, if so, which ones?

3) Shall the RBA’s January 5, 2010 eligibility determination, finding Employee eligible for reemployment benefits, be modified?

FINDINGS OF FACT
A preponderance of the evidence in the record as a whole supports the following facts and factual conclusions:

1) On May 17, 2009, Employee injured his back while working as a certified nursing assistant (CNA) for Employer.  (Report of Injury, May 19, 2009).

2) On May 18, 2009, Employee began conservative chiropractic treatment with William A. Tewsen, D.C., who initially took Employee off work until May 26, 2009.  (Tewsen report, May 19, 2009).

3) Employee continued to treat with Dr. Tewsen until January 27, 2010.  (Tewsen reports, May 18, 2009 to January 27, 2010).

4) Employee reported progressive improvement in his symptoms with chiropractic treatment.  In July 2009, Employee returned from two weeks’ vacation in Maryland, and felt he was doing “really well” and “getting back to normal.”  He reported he had essentially no pain other than an “occasional twinge.”  (Bald report, August 21, 2008).

5) On June 2, 2009, a magnetic resonance imaging study (MRI) of Employee’s lower spine showed normal disc spaces at all levels except at L4-5, which showed facet joint degenerative changes with fluid in the facet joints.  (Stella report, June 2, 2009).
6) On July 11, 2009, Employee returned to work performing many of his regular duties, including transferring patients.  Employee noted recurrent, increasing symptoms, progressive in nature, though no specific injury was reported.  (Id.; record).

7) After leaving work on July 11, 2009, Employee never returned to work.  (Record, observations).

8) On July 28, 2009, an MRI of Employee’s lower spine was interpreted by Richard Lund, M.D.  Dr. Lund’s impressions were mild L4-5 disc bulging that did not appear to impact the nerve rootlets.  Dr. Lund disagreed the June 2, 2009 MRI showed mild central canal narrowing, and he opined the central canal was adequate and likely of normal dimensions.  (Lund report, July 29, 2009).
9) On August 21, 2009, Douglas Bald, M.D., examined Employee for an EME, which was scheduled through an organization named The Independent Medical Evaluators (TIME).  Dr. Bald opined Employee suffered from a lumbar strain related to the May 17, 2009 work-place injury and recommended continued conservative care, including epidural steroid injections and physical therapy.   Although Dr. Bald believed Employee could not return to work, he anticipated progressive improvement with a conservative course of treatment and predicted Employee would be able to return to work without restrictions at some point in the future.  Dr. Bald thought Employee’s subjective complaints were supported by objective findings.  (Bald report, August 21, 2009).

10) On September 23, 2009, an MRI of Employee’s lower spine interpreted by Keir Fowler, M.D., showed: 1) mild degenerative disc disease at L4-5 with minimal canal narrowing; and 2) suggestion of early disc protrusion at L5-S1 without canal compromise.  (Fowler report, September 24, 2009).
11) On January 5, 2010, the RBA found Employee eligible for reemployment benefits based on Dr. Tewsen’s opinion that Employee would not have the permanent physical capacities to return to his job at the time of injury or any other jobs Employee held ten years previous to the injury, and also based on Dr. Tewsen’s prediction of a permanent partial impairment.  (Torgersen letter, January 5, 2010).

12) Employee continued to have low back and left leg pain, therefore, Dr. Tewsen referred Employee to Paul Jensen, M.D.  Dr. Jensen’s impression was a small L4-5 foraminal disc, and he recommended a left L4 selective nerve root injection. (Jensen report, January 12, 2010).

13) On February 23, 2010, following a series of three transforaminal left L4 selective nerve root injections, Employee returned to Dr. Jensen for continuing severe low back pain and left lower extremity radicular pain.  The injections only provided Employee with 48-72 hours of relief, and Employee did not wish to proceed with another epidural steroid injection.  Dr. Jensen reviewed the MRI study from September 2009, which he thought demonstrated a small lateral disc at L4-5 with a foraminal component.  Other levels showed a normal hydration pattern and very little central lateral stenosis.  Dr. Jensen scheduled a three level discography to determine the pain generator of Employee’s low back pain.  (Jensen report, February 23, 2010).
14) On March 22, 2010, Dr. Jensen stated to the Adjuster he did not know when Employee would become medically stable or when he would be able to participate in vocational retraining as more testing was being done on Employee. (Jensen reply letter, March 22, 2010).

15) On April 24, 2010, John Ballard, M.D. examined Employee for an EME, which was scheduled through TIME.  Dr. Ballard opined Employee’s disability and need for medical treatment were related to the May 17, 2009 work injury, and Employee was not yet medically stable.  Dr. Ballard thought Employee’s subjective complaints were “partially” supported by objective findings however, he stated it was hard to determine why Employee had significant pain complaints despite ten months of treatment, and thought there may be a psychological component causing Employee to have a significant amount symptoms, which could not be entirely explained by objective criteria or testing.  (Ballard report, April 24, 2010).

16) On June 2, 2010, Nancy Cross, M.D. performed a three level discography on Employee.  Employee’s pain responses at L3-4, L4-5 and L5-S1 were all negative.  (Cross report, June 2, 2010).

17) On June 16, 2010, Employee returned to Dr. Jensen following the discography.  Dr. Jensen noted Employee did not have significant reproducible mechanical pain during the discography, though he did have left lower extremity radicular pain.  Dr. Jensen did not feel Employee was an ideal candidate for disc replacement, but he proposed a microdiscectomy to Employee in order to treat Employee’s left lower extremity radicular pain.  (Jensen report, June 16, 2010).

18) On June 29 2010, a reemployment plan was submitted by rehabilitation specialist Tommy Hutto.  (Reemployment Benefits Plan, June 29, 2010).

19) On September 30, 2010, the Rehabilitation Benefits Administrator (RBA) notified Mr. Hotto the plan was not approved.  (Notice of denial of reemployment benefits plan, September 30, 2010).

20) A fee dispute developed between the parties regarding the development of plan that was decided by the Board.  (McAlpine v. Fairbanks Memorial Hospital, AWCB Decision No. 11-0125, August 24, 2011) (McAlpine I). 

21) Employee is appealing McApline I.  (Employee’s notice of Appeal, September 22, 2011).

22) To date, a reemployment benefits plan has not been approved.  (Record, observations).

23) Employer began paying Employee rehabilitation stipend on September 29, 2010 and those payments are continuing.  (Compensation Report, February 24, 2011).

24) On June 29, 2010, Dr. Jensen performed a microdiscectomy at L4-5 finding a sharp knob of posterolateral disc, which had not been “fully appreciated” on the MRI, that was deforming and/or constricting the intransit nerve root.  (Jensen report, June 29, 2010).

25) Immediately following the procedure, which Dr. Jensen described as routine and uneventful, Employee reported total paralysis of his left leg while recovering from the surgery and was admitted to Alaska Regional Hospital for observations and testing.  Employee had an immediate lumbar MRI study that indicated no hematoma, unusual disc sequestrum or other mass occupying the lesion in the microdiscectomy site.  Additional MRI’s were performed of the brain and cervical and thoracic spine, and all were found to be unremarkable.  The spine incision appeared excellent, with no evidence of local erythema or hematoma.  Straight leg raising on the left revealed no radiculopathy, but only some mechanical pain in the incision site.  However, when Employee’s left leg was raised approximately 50-60 degrees and suddenly let go, employee slowly let the leg descend to the bed.  Dr. Jensen noted an “unusual discrepancy between sensation and motor” and saw no causation for Employee’s symptoms.  His impression was there may have been unintentional psychological overlay.  (PACU Records, June 29, 2010; Jensen report, June 30, 2010).

26) On August 25, 2010, Dr. Jensen predicted Employee would be medically stable by September 29, 2010.  (Letter to Dr. Jensen, August 25, 2010).

27) On December 15, 2010, at the request of Employer’s adjuster, John W. Joosse examined claimant for an EME.  Dr. Joosse opined Employee did sustain a lumbar strain related to the May 17, 2009 work-place injury, which resolved by July 10, 2009 when Employee was released to work.  Dr. Joosse concluded Employee’s subjective complaints of low back pain, left leg pain and sensory loss in his left foot were not supported by objective findings and he opined the substantial cause of Employee’s disability and need for medical treatment was the development of pain syndrome and behavioral issues.  Dr. Joosse noted Employee had not suffered any additional injuries that would explain his continued back pain, and his left lower extremity radicular complaints “defy diagnosis.”  Dr. Joosse stated Employee’s work restrictions were “unknown,” and opined Employee was “probably” medically stable.  Dr. Joosse specifically declined to provide a permanent partial impairment (PPI) rating at that time and recommended additional neurological testing.  (Joosse report, December 15, 2010).

28) Employee did not provide his written consent to be examined by Dr. Joosse on December 15, 2010.  (Record, observations).

29) On January 5, 2011, Employee saw Dr. Jensen for a follow-up after his left L4-5 discectomy.  Dr. Jensen noted Employee was in high spirits and was doing well post-operatively.  Dr. Jensen approved Employee’s participation in job retraining.  (Jensen report, January 5, 2011).
30) On January 26, 2011, Employee again saw Dr. Jensen for a follow-up.  Employee reported his pre-operative pain had resolved but stated he still had weakness in his leg.  Employee was taking very little, if any, pain medication.  (Jensen report, January 26, 2011).
31) On February 21, 2011, Dr. Jensen stated to the Adjuster Employee’s pre-operative symptoms had resolved, but he was referring Employee to physical therapy to address residual weakness.  (Jensen response, February 21, 2011).
32) During the spring of 2011, Employee’s low back pain returned without evidence of an additional, subsequent injury.  Dr. Jensen ordered an MRI.  (Jensen reports, April 18, 2011; May 31, 2011).

33) On June 7, 2011, an MRI was performed of Employee’s lower spine and interpreted by Jeffrey Zuckerman, M.D., to show: 1) Prior L4-5 left pinhole laminotomy and discectomy with enhancing epidural fibrosis and enhancement of the left L4-5 facet joint.  Diffuse annular bulging without focal disc space abnormality; and 2) stable, small disc osteophyte complex at L5-S1.  (Zuckerman report, June 8, 2011).
34) On September 19, 2011, at the request of Employer’s adjuster, Dr. Joosse examined Employee for a second EME.  Dr. Joosse noted Employee continues to complain of profound weakness and paralysis in his left lower extremity, stated Employee’s complaints “defy explanation,” and opined the substantial cause of Employee’s disability is pain syndrome with functional and behavioral components.  Dr. Joosse believed Employee was medically stable and rated Employee at 0% PPI, assuming neurological testing showed no evidence of radiculopathy or neuropathy.  (Joosse report, September 19, 2011). 

35) Employee did not provide his written consent to be examined by Dr. Joosse on September 19, 2011.  (Record, observations).

36) On November 8, 2011, Employer controverted Employee’s medical benefits based on Dr. Joosse’s September 19, 2011 report.  (Notice of Controversion, November 8, 2011).

37) On November 8, 2011, Employer petitioned to “terminate” reemployment benefits, including AS 23.30.041(k) stipend.  (Employer’s Petition, November 8, 2011).   

38) On January 15, 2012, Dr. Joosse performed a records review for Employer’s attorney and provided clarifications of his previous opinions.  He stated Employee was medically stable by mid July of 2009, and reiterated his September 19, 2011 rating of 0% impairment for lumbar strain with persistent non-verifiable radicular complaints.  Dr. Joosse felt the substantial cause of Employee’s current need for treatment was pain syndrome, which was likely psychiatric in nature.  Dr. Joosse reported he found “strong evidence” Employee had developed functional and behavioral complaints that were not related to the May 17, 2009 work injury.  (Joosse report, January 15, 2012).

39) Employee did not provide his written consent for Dr. Joosse to review his medical records on January 15, 2012.  (Record, observations).

40) On January 23, 2012, Employee filed a workers’ compensation claim (WCC) to continue reemployment benefits.  (WCC, January 23, 2012).

41) On February 17, 2012, Employer provided Dr. Joosse’s January 15, 2012 EME report to Dr. Jensen along with a letter asking Dr. Jensen whether he concurred with the report.  The letter provided check boxes for either “yes,” or “no,” and also provided additional space for comment.  On March 1, 2012, Dr. Jensen checked “yes,” indicating he agreed with Dr. Joosse’s report, and did not provide further comment in the space provided. (Adjuster letter, February 17 2012).

42) Employer did not provide any evidence of the death of either Dr. Bald or Dr. Ballard.  (Record).

43) The board is not aware of the death of either Dr. Bald or Dr. Ballard, although it is aware of the death of Dr. Schilperoort, another physician who performed medical evaluations for TIME.  (Experience, observations). 
PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.

It is the intent of the legislature that 

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 

. . . 
AS 23.30.041.  Rehabilitation and reemployment of injured workers.  
. . . 

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. . . .  Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits. . . .  

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's ‘Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles’ for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."

(f) An employee is not eligible for reemployment benefits if

. . . 

(4) at the time of medical stability, no permanent impairment is identified or expected.

. . . 

An employee with a rating of 0% permanent impairment is ineligible for reemployment benefits even though she is unable to return to her job at the time of injury.  Rydwell v. Anchorage School District, 864 P.2d 526 (Alaska 1993).

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  The board may authorize continued treatment or care or both as the process of recovery may require.  When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians.  Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated.  Notice of a change in the attending physician shall be given before the change.  (emphasis added).

(b) If the employee is unable to designate a physician and the emergency nature of the injury requires immediate medical care, or if the employee does not desire to designate a physician and so advises the employer, the employer shall designate the physician.  Designation under this subsection, however, does not prevent the employee from subsequently designating a physician for continuance of required medical care.

. . .

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice authorized to practice medicine under the laws of the jurisdiction in which the examination occurs, furnished and paid for by the employer.  The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians.  An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .  If an employee refuses to submit to an examination provided for in this section, the employee’s rights to compensation shall be suspended until the obstruction or refusal ceases, and the employee’s compensation during the period of suspension may, in the discretion of the board or the court determining an action brought for the recovery of damages under this chapter, be forfeited. . . .  (emphasis added).
Under the Act, both an employee and an employer can make but one change to their respective physician without the written consent of the other party, while referrals to a specialist by either party’s physician are not limited.  Multiple employer physicians who work “under the auspices of the same organization” are treated as separate physicians.  Colette v. Arctic Lights Electric, Inc., AWCB Decision No. 05-0135 (May 19, 2005).  The purpose of the “one change of physician” rule is to curb doctor shopping.  E.g.  Bloom v. Tekton, Inc., 5 P.3d 235, 235 (Alaska 2000); Coppe v. United Parcel Service, Inc., AWCB Decision No. 11-0084 (June 17, 2011).  In addition to a single change of physician, the regulations expressly grant an employee, but not an employer, certain exceptions where the employee can select a new doctor.  Coppe (citing 8 AAC 45.082).  
In order to protect the injured worker’s right to choose his attending physician, the Alaska Workers’ Compensation Board has consistently interpreted the statute to allow an employee to ‘substitute’ a new physician in circumstances where the current attending physician is either unwilling (footnote omitted) or unable to continue providing care (footnote omitted).  These ‘substitutions’ do not count as changes in attending physicians: even a worker who has already changed doctors may choose a new attending physician without the employer’s consent if the current physician becomes unwilling or unavailable to treat (footnote omitted). . . .  Allowing an employee to substitute attending physicians when the employee’s current physician becomes unwilling or unavailable to treat is consistent with the well-settled rule that under AS 23.30.095(a) an injured worker is presumed entitled to continuing medical treatment (footnote omitted).  The substitution policy ensures that the employee’s right to continuing care by a physician of his choice will not be impeded by circumstances beyond the employee’s control.
Bloom at 238.

At least one prior board decision extended employees’ express “substitution” of physician exceptions to an employer when its doctor became unavailable due to circumstances beyond the employer’s control.  Mitchell v. United Parcel Service, Inc., AWCB Decision No. 02-0195 (September 27, 2002).  Later, Coppe concluded extending employees’ express exceptions to the “one change of physician rule” to employers constituted ad hoc decisional rule making by the board contrary to the Alaska Supreme Court’s holding in Burke v. Houston NANA, L.L.C., 222 P.3d 851 (Alaska 2010).

AS 23.30.130.  Modification of awards.  (a) Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure prescribed in respect of claims in AS 23.30.110.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.
. . . 

AS 23.30.135. Procedure before the board. (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

8 AAC 45.082. Medical treatment. . . .

. . .

(b) Physicians may be changed as follows: 

. . .

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury.  If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee’s attending physician.  An employee does not designate a physician as an attending physician if the employee gets service 

(A) at a hospital or an emergency care facility; 

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician; 

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or 

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician. 

(3) For an employee injured on or after July 1, 1988, an employer’s choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.  To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee.  If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians. 

(4) Regardless of an employee’s date of injury, the following is not a change of an attending physician: 

(A) the employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians; 

(B) the attending physician dies, moves the physician’s practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians; 

(C) the employer suggests, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician; 

(D) the employee requests in writing that the employer consent to a change of attending physicians, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician. 

(c) If, after a hearing, the board finds a party made an unlawful change of physician in violation of AS 23.30.095(a) or (e) or this section, the board will not consider the reports, opinions, or testimony of the physician in any form, in any proceeding, or for any purpose.  If, after a hearing, the board finds an employee made an unlawful change of physician, the board may refuse to order payment by the employer.

In Guys with Tools v. Thurston, Dec. No. 062 (November 8, 2007), the Alaska Workers’ Compensation Appeals Commission (AWCAC or Commission) examined cases where the board had excluded medical records resulting from unauthorized, excessive changes in physicians.  The Commission concluded:

These cases initiated what has become a custom of the board: “The board has chosen to refuse to recognize the reports of EME or attending physicians chosen in violation of AS 23.30.095(a) or (e).”  Although they rest on the “equitable power” of the board to fashion an equitable sanction for disregard of the evidence rules, we find that the rigid application of this rule, without regard to the egregiousness of the violation, the notice of right to protest to the opposing party, or possible waiver of the right to withhold consent, elevate form over substance in enforcement of the law.

The board’s regulation informs the parties that “any relevant evidence is admissible if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of any common law or statutory rule which might make improper the admission of such evidence over objection in civil actions.”   We find the ad hoc exclusion of relevant evidence as a sanction leads to uneven results and inconsistency in application from one injured worker to another, as absurd shifts are made to avoid finding an improper change of physician.  No sanctions occur unless a claim is filed and the case is brought to hearing.  Employees and their attending physicians may err through inadequate information on their rights and obligations.  Employers may be chilled from a legitimate change or tempted to buy or coerce consent to a change.  If the board wishes to adopt a rule excluding evidence improperly obtained, the board should consult with the department to develop and adopt such a rule by regulation.  Until then, we cannot support the blanket exclusion of medical reports solely because the reports were written by physicians chosen in excess of an allowable change.

Id. (emphasis added) (citations omitted). 

The Board amended 8 AAC 45.082 on July 9, 2011, to include just such an exclusionary rule.  

8 AAC 45.150.  Rehearings and modification of board orders.

(a) The board will, in its discretion, grant a rehearing to consider modification of an award only upon the grounds stated in AS 23.30.130. 

(b) A party may request a rehearing or modification of a board order by filing a petition for a rehearing or modification and serving the petition on all parties in accordance with 8 AAC 45.060.

(c) A petition for a rehearing or modification based upon change of conditions must set out specifically and in detail the history of the claim from the date of the injury to the date of filing of the petition and the nature of the change of conditions.  The petition must be accompanied by all relevant medical reports, signed by the preparing physicians, and must include a summary of the effects which a finding of the alleged change of conditions would have upon the existing board order or award. 

(d) A petition for a rehearing or modification based on an alleged mistake of fact by the board must set out specifically and in detail 

(1) the facts upon which the original award was based; 

(2) the facts alleged to be erroneous, the evidence in support of the allegations of mistake, and, if a party has newly discovered evidence, an affidavit from the party or the party's representative stating the reason why, with due diligence, the newly discovered evidence supporting the allegation could not have been discovered and produced at the time of the hearing; and 

(3) the effect that a finding of the alleged mistake would have upon the existing board order or award. 

(e) A bare allegation of change of conditions or mistake of fact without specification of details sufficient to permit the board to identify the facts challenged will not support a request for a rehearing or a modification.

(f) In reviewing a petition for a rehearing or modification the board will give due consideration to any argument and evidence presented in the petition.  The board, in its discretion, will decide whether to examine previously submitted evidence. 

In Hodges v. Alaska Constructors, Inc., 957 P.2d 957, 960-61 (Alaska 1998), the Alaska Supreme Court held a petition for modification under AS 23.30.130(a) is timely, and the board may consider modification, if the petitioner files the request within one year of the last payment of compensation, or of the filing of the challenged decision and order.  The Alaska Supreme Court discussed subsection 130(a) in Interior Paint Company v. Rodgers, 522 P.2d 164 (Alaska 1974): “The plain import of this amendment (adding “mistake in a determination of fact’ as a ground for review) was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.”   Interior Paint Co., 522 P.2d at 168 (citations omitted).  The board applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status (see, e.g., Imhof v. Eagle River Refuse, AWCB Decision No. 94-0330 (December 29, 1994)).  

AS 44.62.240.  Limitation on retroactive action.

If a regulation adopted by an agency under this chapter is primarily legislative, the regulation has prospective effect only. A regulation adopted under this chapter that is primarily an "interpretative regulation" has retroactive effect only if the agency adopting it has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation. Silence or failure to follow any course of conduct is considered earlier inconsistent conduct.

The retroactivity of the board’s regulations is governed by AS 44.62.240. Under this statute, an “interpretative regulation,” such as 8 AAC 45.082, may be retroactive only if the agency “has adopted no earlier inconsistent regulation and has followed no earlier course of conduct inconsistent with the regulation.”  Additionally, AS 44.62.240 is concerned with the issues of fairness and notice, and does not impose on parties a burden outside the scope of risk they assumed.  See, e.g., Suh v. Pingo Corp., 736 P.2d 342, 345 (Alaska 1987); Atlantic Richfield Co. v. State, 705 P.2d 418, 424 n. 17 (Alaska 1985).  

ANALYSIS
1) Did Employer make an excessive, unauthorized change of physicians when it utilized Dr. Joosse as its EME?

An employer’s “choice of physician” is made “by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.”  8 AAC 45.082(b)(3).  Thus, by regulation, an employer changes its choice of physician when it then selects a different physician or panel of physicians to give an oral or written opinion and advice after examining the employee, the employee’s medical records, or an oral or written summary of the employee’s medical records.  Employer first selected Dr. Bald, who examined employee on August 21, 2009.  Employer then selected a different doctor, Dr. Ballard, who examined Employee on April 24, 2010.  Dr. Ballard thus represents Employer’s first change of its choice of physician.  Employer then selected a third doctor, Dr. Joosse, who first examined Employee on December 15, 2010.  The law affords Employer one change of physician without the written consent of Employee.  Since Employee did not consent in writing to Dr. Joosse’s examination, Employer’s selection of Dr. Joosse was an excessive, unauthorized change of physicians.  The fact Drs. Bald and Ballard both worked under the “auspices of the same organization” does not mean Dr. Ballard’s examination was not a change Employer’s choice of physician.  Colette.  Additionally, Employer did not provided evidence of the death of either Dr. Bald or Dr. Ballard and, even if it had, the unavailability of either of them would not have afforded Employer an opportunity to “substitute” another physician.  Coppe.  

2) Does 8 AAC 45.082(c) apply to Dr. Joosse’s reports as the remedy for Employer’s excessive, unauthorized change of physicians and, if so, which ones?

On July 9, 2011, the board amended 8 AAC 45.082 to include the earlier rule adopted by adjudication to exclude medical reports that resulted from excessive changes in physician by either party.  However, Dr. Joosse first examined Employee on December 15, 2010, which was after the Commission’s decision in Thurston and before the board’s July 9, 2011 amendment to 8 AAC 45.082.  The law at the time of Dr. Joosse’s first examination prohibited exclusion as the remedy for impermissible changes of physicians.  Thurston.  AS 44.62.240 prohibits retroactive application of a new or amended regulation, if the agency (the board in this case) applied an inconsistent rule prior to the amendment of the regulation.  The application of the Commission’s holding in Thurston is inconsistent with 8 AAC 45.082’s exclusionary rule, therefore the regulation cannot be applied retroactively to exclude Dr. Joosse’s December 15, 2010 report.  However, Dr. Joosse’s September 19, 2011 examination and his January 15, 2012 records review occurred after adoption of the exclusionary rule, so those reports will not be afforded any consideration pursuant to 8 AAC 45.082(c).

3) Shall the RBA’s January 5, 2010 eligibility determination, finding Employee eligible for reemployment benefits, be modified?

Although Employer’s November 8, 2011 petition is styled as a “petition to terminate reemployment benefits,” since Employer continues to pay AS 23.30.041(k) stipend, it is in effect requesting a modification of the RBA determination pursuant to AS 23.30.130 based on a change of circumstances.  AS 23.30.041(f) states an employee is not eligible for reemployment benefits if, at the time of medical stability, no PPI is identified or expected.  The RBA found Employee eligible for reemployment benefits based on Dr. Tewsen’s prediction Employee would have a PPI and, at the same time, Dr. Tewsen was referring Employee to Dr. Jensen because of Employee’s continuing complaints of low back pain. Beginning in January of 2010, Dr. Jensen commenced treating Employee for more than the next year and a half.

Here, Employer relies on Dr. Jensen’s concurrence with Dr. Joosse’s January 15, 2012 report.  Dr. Jensen expressed his concurrence simply by checking “yes” on the adjuster’s letter, indicating he agreed with that report and did not offer any further opinion in the space provided.  As stated above, Dr. Joosse’s September 19, 2011 and January 15, 2012 reports that set forth Dr. Joosse’s 0% PPI ratings will be excluded from consideration as a result of Employer’s excessive, unauthorized change of physicians.  Barring any consideration of those ratings, Dr. Jensen’s check box concurrence with those ratings is of no effect.  As a result, there is no change in circumstances forming a basis for modification and the RBA’s determination will not be modified.  Employer may however send Employee back for an evaluation by either Dr. Bald or Dr. Ballard, or Dr. Bald or Dr. Ballard might refer Employee to a specialist pursuant to AS 23.30.095(e).

CONCLUSIONS OF LAW
1) Employer made an excessive, unauthorized change of physician when it utilized Dr. Joosse as its EME.

2) 8 AAC 45.082(c) does not apply to Dr. Joosse’s December 15, 2010 report, but does apply to his September 19, 2011 and January 15, 2012 reports as the remedy for Employer’s excessive, unauthorized change of physicians.

3) The RBA’s January 5, 2010 eligibility determination, finding Employee eligible for reemployment benefits, will not be modified.

ORDER

1) Employer’s November 8, 2011 petition for modification of the RBA Designee’s January 5, 2010 determination, finding Employee eligible for reemployment benefits, is denied.  

2) The RBA’s January 5, 2010 eligibility determination, finding Employee eligible for reemployment benefits, shall not be modified.
Dated at Fairbanks, Alaska this 24th day of August, 2012.
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Robert Vollmer, Designated Chair
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Zeb Woodman, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARK A. MCALPINE employee / applicant; v. FAIRBANKS MEMORIAL HOSPITAL, employer; SENTRY INSURANCE MUTUAL CO., insurer / defendants; Case No. 200906835; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 24th day of August, 2012



/s/

                                         



Victoria Zalewski, Clerk
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