GARRETT CARTER  v. THE LAWN RANGERS, INC. and ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	GARRETT W. CARTER, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STEVEN PARKS  dba THE LAWN 

RANGERS, INC.,

                                                  Employer,

                                                   and 

ALASKA WORKERS’ COMPENSATION

BENEFITS GUARANTY FUND,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)
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)
	FINAL DECISION AND ORDER

AWCB Case No.  201109382
AWCB Decision No.  12-0148
Filed with AWCB Anchorage, Alaska

on August 27, 2012


Garrett Carter’s (Employee’s) July 7, 2011 workers’ compensation claim as amended, seeking temporary total disability benefits, permanent partial impairment benefits, medical and associated transportation costs, attorney fees and costs was heard on August 7, 2012.  The Alaska Worker’s Compensation Benefits Guaranty Fund (Fund) was joined as a party at an August 18, 2011 prehearing conference.  The hearing date was selected at a March 14, 2012 prehearing conference.  Attorney Michael Patterson represented Employee.  Steven Parks represented himself and The Lawn Rangers, Inc. (Employer or Parks), which was uninsured for workers’ compensation liability at the time Employee was injured.  Velma Thomas, the Fund Administrator, represented the Fund.  Brandon Maly, Steven Parks, Tamara Carter and Garrett Carter testified.  The record closed on August 17, 2012, after Employee’s supplemental affidavit of attorney fees and costs was filed.


ISSUES

Employee contends he was injured in the course of his employment with Employer and is entitled to medical benefits and transportation costs, temporary total disability (TTD) benefits from June 23, 2011 through September 19, 2011, permanent partial impairment (PPI) benefits, attorney fees and costs.  Employer and the Fund allege Employee was under the influence of drugs at the time of injury and is thus precluded from any and all benefits under the Alaska Workers’ Compensation Act (Act) pursuant to AS 23.30.235.

1)  Is Employee precluded from benefits under the Act pursuant to AS 23.30.235?

2)   Is Employee entitled to medical and associated transportation benefits?

3) Is Employee entitled to TTD benefits from June 23, 2011 through September 19, 2011?  If  so, in what amount?

4)
Is Employee entitled to PPI benefits?

5)  Is Employee entitled to an award of attorney fees and costs?

6) Is the Fund liable to Employee for benefits?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of evidence:

1) On June 23, 2011, while employed as a landscape laborer mowing lawns for Employer, Claimant’s left middle and ring fingertips were amputated by the blades of a lawnmower.  (Report of Occupational Injury, July 5, 2011; Claimant testimony).
2) Employer operates a lawn maintenance business from May through September.  It employs between two and four individuals to mow lawns.  Employer was uninsured for workers’ compensation liability at the time of Employee’s injury.  (Stipulation of Undisputed Facts and Order on Stipulation of Undisputed Facts, AWCB Case No. 700003724, December 21, 2011).
3) Employee was 18 years old when he was injured on June 23, 2011.  He had finished high school in early May, 2011, and began employment with Employer on May 11, 2011.    (Report of Occupational Injury, July 5, 2011; Carter).
4) Brandon Maly (Maly), also a young man and a friend of Employee, was Employer’s crew supervisor.  (Carter; observations).
5) By all accounts, on June 23, 2011, between 11:00 a.m and 12:00 p.m., Employee, along with supervisor Maly and another employee, left a jobsite at Cuddy Park in midtown Anchorage to attend to Employer’s lawn mowing jobs at other locations. (Carter; Maly).
6) Maly stopped first to illicitly purchase an oxycontin (oxy) tablet or tablets.  Maly and Carter prepared to imbibe.  (Id.)  

7) The method they employed to activate the drug’s ingredients, “chasing the dragon,”
 involved placing the oxy tablet on a piece of aluminum foil, heating the foil from below to liquefy and vaporize the tablet, and simultaneously tilting the foil while inhaling the vapor released as the droplet slid downward.  (Maly).
8) Maly is an experienced oxycontin user, now attempting recovery.  (Maly, Carter).
9) According to Maly’s credible testimony, the high from inhaling oxycontin is instantaneous but lasts only one hour.  (Maly).
10) Maly testified Employee took the first hit from the oxy tablet, but in doing so Employee caused the burning tablet to slide off the foil onto his lap.  Employee quickly jumped out of the truck, accidentally stepping on and destroying it.  Maly claims he did not take a hit off the oxy tablet.  (Maly). 
11) According to Employee, Maly, who undisputedly purchased the oxy, took the first hit from the tablet and passed the foil to him. Employee claims he jumped out of the cab after dropping the burning tablet on his lap, and stepped on and destroyed it before he got a hit.  (Carter). 
12) According to Maly, the team then proceeded directly to a lawn mowing job on Pickwick Place, where Employee very quickly had his fingers partially amputated by the mower blades.  Maly drove him immediately to the emergency room at Providence Hospital, leaving him there while he went to retrieve Parks.  (Maly).

13) The distance from Pickwick Place to Providence Hospital is approximately four miles, and takes approximately 10 minutes to drive.  (Experience; Mapquest).

14) According to Employee, however, the team worked several lawn mowing jobs before arriving at Pickwick Place where the injury occurred.  Employee testified credibly Maly drove him immediately to the emergency room at Providence Hospital, where he called his mother at home.  He was seen by an emergency room physician within fifteen minutes of his arrival. (Carter).

15) Employee’s mother testified credibly she received the call from her son soon after arriving home from work, at approximately 5:10 p.m.  She drove immediately to the emergency room at Providence Hospital.  (Mrs. Carter).

16) Employee was examined by emergency room physician Cliff Merchant, M.D. at 5:45 p.m.  Dr. Merchant noted:  “[Employee] is an 18 y.o. male who presents for amputation of left 3rd and 4th digits sustained just prior to presentation when he put his hand under a running lawn mower.”  (Emergency Department Encounter, Cliff Merchant, M.D.).  

17) The injury occurred between 4:30 p.m. and 5:00 p.m., not shortly after noon as Maly’s timeline has the injury occurring. (Id.; Carter; Mrs. Carter; experience, judgment, observations, unique facts of the case and inferences drawn therefrom). 

18) Based on Maly’s undisputed testimony the high or impairment obtained from inhaling vaporized oxycontin lasts one hour.  Even if Employee had taken a hit from the oxy tablet when Maly said he did, sometime between 11:00 a.m. and 12:00 p.m., Employee would no longer have been under the influence of drugs when the work injury occurred between 4:30 p.m. and 5:00 p.m.  (Maly; judgment, observations, unique facts of the case and inferences therefrom).

19) There is no evidence Employee was under the influence of drugs of any kind at the time his fingertips were amputated.  Neither Maly nor Parks stated Employee was under the influence.   Parks’ emergency room request Employee undergo a urine test was based on his belief evidence of marijuana use remains in one’s system for 30 days, Employee was a recreational marijuana user, and Parks would escape liability if Employee’s marijuana use was detected, whether he was impaired at the time of the work injury or not.  (Parks) 

20) There is no evidence Employee smoked marijuana on the date of injury.  Employee and Maly both testified they did not smoke marijuana on the day of the injury.  (Maly, Carter). While Employee admitted he may have smoked marijuana one or two days before the work injury, there is no evidence that had Employee smoked marijuana one or two days before the injury he would still have been under the influence or impaired from any usage between 4:30 p.m. and 5:00 p.m. on June 23, 2011.  (Record; experience, judgment, observations, unique facts of the case and inferences drawn therefrom).

21) Employee’s mother testified credibly Employee did not appear under the influence of drugs when she observed him in the emergency room. (Mrs. Carter).
22) Dr. Merchant examined Employee at 5:45 p.m., and reported Employee was “alert & oriented x 3,” and his affect, judgment and mood were normal.  (Emergency Department Encounter, Cliff Merchant, M.D.).  

23) Employee was not under the influence of drugs at the time of the work injury.  (Experience, judgment, unique facts of the case and inferences drawn therefrom).

24) Employee’s mental and physical faculties were not impaired from a use of drugs at the time of the work injury. (Id.).

25) Employee’s work injury was not proximately caused by a use of drugs.  (Id).

26) Employee incurred medical expenses related to the work injury from Providence Alaska Medical Center, charged at $4,480.88; Alaska Emergency Medicine, charged at $391.00; Alaska Radiology, charged at $31.00; Alaska Hand Surgery Associates, charged at $5,262.00; and Employee’s out of pocket costs for prescriptions medications totaling $90.87.  (Billing Statements from respective providers; Fred Meyer pharmacy receipts; Walgreen’s pharmacy receipts; Medical Bill Itemization by Wilton Adjustment).

27) Employee drove 41.08 miles incurring transportation expenses associated with obtaining the necessary medical care.  (Transportation log, Medical Summary, October 3, 2011).

28) Employee was disabled from work from the date of the work injury, June 23, 2011 until he was determined medically stable on September 19, 2011. (Closing and Rating Exam note, Loren Jensen, M.D., September 19, 2011).  
29) Employee was employed by Employer to mow lawns from May through September, 2011.  He was earning $10.00 per hour for mowing lawns at the time of injury.  There was a suggestion his hourly rate for work on the Cuddy Park job would have been $12.00.   According to Employee, he worked 20 – 35 hours per week, Monday through Saturday.  Employer did not dispute Employee worked between 20 and 35 hours per week.  No more accurate weekly total of hours was provided.  Employee’s weekly earnings were not fixed.  For purposes of determining compensation rate, it is reasonable to infer Employee worked on average 27.5 hours per week at $10.00 per hour.  (Carter; Report of Occupational Injury, July 5, 2011; experience, judgment, observations, unique facts of the case, and inferences drawn therefrom).

30) Employer has paid Employee the sum of $750.00 toward compensation benefits.  (Carter; Parks). 

31) Employee is single with no other dependents.  (Experience, judgment, observation, unique facts of the case and inferences therefrom).

32) At $10.00 per hour for 27.5 hours per week, Employee’s gross weekly earnings would have been $275.00.  Under the 2011 Rate Tables his weekly compensation rate is $234.00. (2011 Rate Tables).

33) Employee incurred a 3% whole person permanent partial impairment as a result of the loss of his fingertips.  (Closing and Rating Exam note, Loren Jensen, M.D., September 19, 2011).

34) Employee incurred 17.3 hours of attorney time at $375.00 per hour, and 9.0 hours of paralegal time at $125.00 per hour, for total attorney and paralegal fees of $7,612.50.  (Affidavit of Fees, July 31, 2012; Supplemental Affidavit of Fees, August 14, 2012).  Neither Employer or the Fund objected to the attorney and paralegal time expended, or the hourly rates charged.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute;

3)  this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

The board may base its decisions not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.010.  Coverage.

Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment. To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment. A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment. When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment. Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

AS 23.30.045. Employer’s liability for compensation.  

(a) An employer is liable for and shall secure the payment to employees of the compensation payable under AS 23.30.041, 23.30.050, 23.30.095, 23.30.145, and 23.30.180 - 23.30.215….

AS 23.30.082. Workers' compensation benefits guaranty fund.

(a)  The workers’ compensation benefits guaranty fund is established in the general fund to carry out the purposes of this section.

. . . .

(c) Subject to the provisions of this section, an employee employed by an employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may file a claim for payment by the fund. In order to be eligible for payment, the claim form must be filed within the same time, and in the same manner, as a workers' compensation claim. The fund may assert the same defenses as an insured employer under this chapter.

The Fund is not liable for payment of compensation or benefits until three conditions are satisfied: 1) the employer fails to pay compensation or benefits, 2) a claim for payment by the Fund is filed, and 3) the employer has no defenses that the Fund can assert.  Workers' Comp. Benefits Guaranty Fund v. West, AWCAC Decision No. 145 (Jan. 20, 2011) at 19.  

 AS 23.30.095. Medical treatments, services, and examinations. (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee . . .

AS 23.30.097. Fees for medical treatment and services.

. . . .

(d) An employer shall pay an employee's bills for medical treatment under this chapter, excluding prescription charges or transportation for medical treatment, within 30 days after the date that the employer receives the provider's bill or a completed report as required by AS 23.30.095(c), whichever is later.

AS 23.30.120.  Presumptions.  (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter;

(2) notice of the claim has been given;

(3) the injury was not proximately caused by the intoxication of the injured employee or proximately caused by the employee being under the influence of drugs . . . ; 

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption is applicable to any claim for compensation under the workers’ compensation statute, including medical benefits.  Id.  

AS 23.30.120(a)(3) presumes work injuries are not caused by an employee’s intoxication or use of drugs.  Estate of Luke v. GBR Equipment, AWCB Decision No. 05-0112 (April 21, 2005).  

Application of the presumption involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a "preliminary link" between his or her injury and the employment. See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  The employee need only adduce “some,” “minimal” relevant evidence establishing a “preliminary link” between the claim and the employment.  Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).  Witness credibility is not assessed at this stage of the analysis.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).  

Once the presumption is raised, “if the employer can present substantial evidence that demonstrates that a cause other than employment played a greater role in causing the [need for medical treatment], etc., the presumption is rebutted.”  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150, 7 (Mar. 25, 2011).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Because the employer’s evidence is considered by itself and not weighed at this step, credibility is not examined at this point.  Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  If the presumption is raised and not rebutted, the employee need not produce any further evidence and prevails solely on the raised but un-rebutted presumption. Williams v. State, 938 P.2d 1065 (Alaska 1997).  

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005). 

AS 23.30.145.  Attorney fees. . . 

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.  

Where an employer resists payment of benefits, and a claimant employs an attorney in the successful prosecution of the claim, an award of attorney fees may be made under 
AS 23.30.145(b).  Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007).   In Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-975 (Alaska 1986), the Alaska Supreme Court held attorney fee awards under AS 23.30.145(b) should be “both fully compensatory and reasonable so that competent counsel will be available to furnish legal services to injured workers” (emphasis in original). In determining a reasonable fee under AS 23.30.145(b), the board is required to consider the contingency nature of representing injured workers, the nature, length, and complexity of the services performed, the resistance of the employer, the benefits resulting from the services obtained, the fee customarily charged in the locale for similar services, and the experience, reputation and ability of the lawyer performing the services. Id. at 975.

AS 23.30.150.  Commencement of compensation.  Compensation may not be allowed for the first three days of the disability, except the benefits provided for in AS 23.30.095; if, however, the injury results in disability of more than 28 days, compensation shall be allowed from the date of the disability.

AS 23.30.155. Payment of compensation. (a) Compensation under this chapter shall be paid periodically, promptly, and directly to the person entitled to it, without an award, except where liability to pay compensation is controverted by the employer. . . 
(b) The first installment of compensation becomes due on the 14th day after the employer has knowledge of the injury or death.  On this date all compensation then due shall be paid.  Subsequent compensation shall be paid in installments, every 14 days, except where the board determines that payment in installments should be made monthly or at some other period.

 . . .

(p)    An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in AS 09.30.070(a) that is in effect on the date the compensation is due.

 AS 23.30.175.  Rates of compensation.  (a)  The weekly rate of compensation for disability or death may not exceed the maximum compensation rate, may not be less 

than 22 percent of the maximum compensation rate, and initially may not be less than $110.  However, if the board determines that the employee’s spendable weekly wages are less than $110 a week as computed under AS 23.30.220, in the case of an employee who has furnished documentary proof of the employee’s wages,  it shall 

issue an order adjusting the weekly rate of compensation to a rate equal to the employee’s spendable weekly wages.  If the employer can verify that the employee’s spendable weekly wages are less than 22 percent of the maximum compensation rate, the employer may adjust the weekly rate of compensation to a rate equal to the employee’s spendable weekly wages without an order of the board . . . Prior payments made in excess of the adjusted rate shall be deducted from the unpaid compensation in the manner the board determines . . .

AS 23.30.185. Compensation for temporary total disability.  

In case of disability total in character but temporary in quality, 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  

(a) In case of impairment partial in character but permanent in quality. . . the compensation is $177,000 multiplied by the employee’s percentage of permanent  impairment of the whole person....The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041. . . .

(b)  All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment….


AS 23.30.220. Determination of spendable weekly wage.

(a) Computation of compensation under this chapter shall be on the basis of an employee’s spendable weekly wage at the time of injury. An employee's spendable weekly wage is the employee's gross weekly earnings minus payroll tax deductions. An employee’s gross weekly earnings shall be calculated as follows: 

. . .

(5)  if at the time of injury the employee’s earnings have not been fixed or cannot be ascertained, the employee’s earnings for the purpose of calculating compensation are the usual wage for similar services when the services are rendered by paid employees;

. . .

AS 23.30.235.  Cases in which no compensation is payable.  Compensation under this chapter may not be allowed for an injury


. . .


(2) proximately caused by intoxication of the injured employee or proximately caused by the employee being under the influence of drugs unless the drugs were taken as prescribed by the employee’s physician.

AS 23.30.235 provides the employer an affirmative defense to liability where a work injury is proximately caused by an employee’s impairment due to drugs or alcohol.  To assert this affirmative defense, once the employer produces substantial evidence to rebut the compensability presumption, it must still prove by a preponderance of the evidence (1) the employee was intoxicated or under the influence of drugs; (2) the intoxication or influence of drugs impaired the employee’s mental or physical faculties; and (3) the impaired condition proximately caused the injury.  Parris-Eastlake v. State of Alaska, 26 P.3d 1099 (Alaska 2001); Estate of Luke v. GBR Equipment, AWCB Decision No. 05-0112 (April 21, 2005).

“Preponderance of evidence” is defined as:  Evidence which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows that the fact sought to be proved is more probable than not . . . With respect to burden of proof in civil actions, means greater weight of evidence, or evidence which is more credible and convincing to the mind.  That which best accords with reason and probability.  The word “preponderance” means something more than “weight:’ it denotes a superiority of weight, or outweighing . . . Black’s Law Dictionary, Fifth Edition, 1979. 

AS  23.30.395.  Definitions.  In this chapter,

. . .

“disability” means incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment;   

8 AAC 45.084.  Medical travel expenses. 

(a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include

(1) a mileage rate, for the use of a private automobile, equal to the rate the state reimburses its supervisory employees for travel on the given date if the usage is reasonably related to the medical examination or treatment; 

8 AAC 45.142. Interest.

(a)   If compensation is not paid when due, interest must be paid at the rate established in . . . AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

8 AAC 45.177. Claims against the workers' compensation benefits guaranty fund 

. . . .

(c) A workers' compensation claim shall be filed against the fund within the same time and in the same manner as a claim filed against the employer in accordance with AS 23.30.105, AS 23.30.110, and 8 AAC 45.050. The division shall serve the claim upon the fund's administrator and advise the parties that copies of all future documents filed with the division are also to be served upon the fund's administrator. 

(d) The fund is subject to the same claim procedures under the Act as all other parties. 

(e) The fund may not be obligated to pay the injured worker's claim unless the 

(1) employee and employer stipulate to the facts of the case, including that the employee's claim is compensable, which has the effect of an order under 8 AAC 45.050(f), or the board issues a determination and award of compensation; and 

(2) the employer defaults upon the payment of compensation for a period of 30 days after the compensation is due. 

(f) In case of default by the employer in the payment of compensation due under an award and payment of the awarded compensation by the fund, the board shall issue a supplementary order of default. The fund shall be subrogated to all the rights of the employee and may pursue collection of the defaulted payments under AS 23.30.170.

ANALYSIS
1)  Is Employee precluded from benefits under the Act pursuant to AS 23.30.235?

Through his own testimony and Dr. Merchant’s emergency room record, Employee has raised the presumption his employment was the substantial cause of his fingertip amputations, need for medical care and disability, and the benefits he seeks are compensable.  The burden then shifts to Employer, who must rebut the presumption with substantial evidence.  Substantial evidence is such relevant evidence as a reasonable person might accept as adequate to support a conclusion.  Witness credibility is not assessed at this stage of the analysis.  

To rebut the presumption, either Employer or the Fund must present substantial evidence that a cause other than employment played a greater role in causing the disability or need for medical treatment.  Employer and the Fund have rebutted the presumption of compensability through Maly’s testimony Employee took a hit from a vaporized oxycontin tablet shortly before his fingertips were amputated at the next jobsite.  

In the usual presumption analysis the burden of production and persuasion would shift back to Employee.  But where, as here, Employer has raised the affirmative defense Employee’s impairment from his use of drugs proximately caused his injury, Employer has the burden of proving by a preponderance of evidence: (1) the employee was intoxicated or under the influence of drugs; (2) the intoxication or influence of drugs impaired the employee’s mental or physical faculties; and (3) his impaired condition proximately caused the injury.  Parris-Eastlake v. State of Alaska, 26 P.3d 1099 (Alaska 2001); Estate of Luke v. GBR Equipment, AWCB Decision No. 05-0112 (April 21, 2005).
In light of Maly’s further testimony any impairment from a hit of oxycontin would last only an hour, any oxycontin inhaled occurred no later than noon, no marijuana was smoked on the day of the injury, and the overwhelming objective evidence the injury occurred no earlier than 4:30 p.m., Employer and the Fund have not proven by a preponderance of evidence Employee was under the influence of drugs, was impaired by drugs at the time of injury, or that any impairment due to drugs proximately caused the work injury.  

Rather, the preponderance of evidence is Employee was not under the influence or impaired by drugs at the time of injury.  Employee and Maly testified credibly they did not smoke marijuana on the day of injury.  Neither Maly nor Parks stated Employee was under the influence of oxycontin at the time of injury.   Employee’s mother testified credibly he did not appear under the influence of drugs when she observed him in the emergency room.  Dr. Merchant examined Employee soon after the injury occurred, and reported Employee was alert, oriented, and his affect, judgment and mood were normal.  Even if Employee had taken a hit off of the oxy tablet between 11:00 a.m. and 12:00 p.m., he would no longer have been under its influence when the work injury occurred between 4:30 p.m. and 5:00 p.m.  
There is no evidence Employee was under the influence of drugs of any kind at the time his fingertips were amputated.  There is no evidence Employee’s mental or physical faculties were impaired at the time of injury.  There is no evidence any impairment proximately caused Employee’s work injury.  

2)   Is Employee entitled to medical and associated transportation benefits?

Having proven by a preponderance of evidence his employment was the substantial cause of his fingertip amputations and associated need for medical care, Employee and his medical providers are entitled to an award of medical costs from Employer.  Employee is also entitled to associated transportation costs.   

Employer is advised the fees to which the medical providers are entitled and for which Employer is responsible may not exceed the usual, customary, and reasonable fee determined under 8 AAC 45.082(i), published annually by the Department of Labor and Workforce Development (Department), and known as the “Alaska fee schedule.”  

3) Is Employee entitled to TTD benefits from June 23, 2011 through September 19, 2011?  If  so, in what amount?

Employee raised the presumption he would have continued working for Employer’s seasonal lawn mowing business from May to September, 2011, earning $10.00 per hour for 20-35 hours per week, but for his work injury and disability.  Employer did not dispute or rebut Employee’s employment status, his hourly wage, his weekly schedule or his disability dates.  Under AS 23.30.220(a)(5) and the 2011 Rate Tables, Employee’s weekly compensation rate is $234.00.  Employee is entitled to TTD benefits from June 23, 2011 through the date he attained medical stability on September 19, 2011, a period of 12 weeks, four days.  
The first installment of compensation became due on the 14th day after Employer had knowledge of the injury or death, or by July 7, 2011.  Since Employee’s disability exceeded 28 days, his entitlement to disability compensation began June 23, 2011.  Subsequent compensation was payable every 14 days through September 19, 2011, when he reached medical stability.  Interest at the statutory rate is due on each installment of compensation not paid when due.  

4)
Is Employee entitled to PPI benefits?

Through Dr. Jensen’s September 19, 2011 Closing and Rating report, Employee raised the presumption he is entitled to a 3% whole person permanent partial impairment benefit.  Neither Employer nor the Fund contested Dr. Jensen’s rating, and thus failed to rebut the presumption of compensability for Employee’s impairment.  Employee has demonstrated by a preponderance of evidence he is entitled to a PPI award based on a 3% whole person permanent impairment.

5)  Is Employee entitled to an award of attorney fees and costs?

Employer did not file a notice of controversion.  However, it failed to pay compensation and resisted payment by arguing, erroneously, Employee’s injury was not compensable because he was under the influence of drugs at the time of injury.  Consequently, attorney fees are properly awarded under AS 23.30.145(b).  Neither Employer nor the Fund objected to the requested fee.  Based on Mr. Patterson’s efforts, his years of experience, and recent awards to attorneys similarly situated, the requested fee of $7,612.50 is reasonable and will be awarded.

6) Is the Fund liable to Employee for benefits?

The mere fact that Employer is liable for benefits does not mean the Fund is also immediately liable.  Under Workers' Comp. Benefits Guaranty Fund v. West, AWCAC Decision No. 145 (January 20, 2011), there are three preconditions to Fund liability: 1) the employer is uninsured and fails to pay compensation or benefits; 2) a claim is filed for payment by the Fund, and 3) the employer has no defenses that the Fund can assert.  Under 8 AAC 45.177(e)(2), the Fund does not become liable until the employer defaults upon the payment of compensation for a period of 30 days after the compensation is due.  

Here, Employer was uninsured at the time of the injury and has not paid all compensation and benefits due, satisfying the first West factor.  The Fund was joined as a party defendant on August 18, 2011, satisfying the second West factor.  As to the third West factor, the Fund asserted a defense Employer could have, and, in fact, did raise—that Employee was precluded from receipt of benefits under AS 23.30.235.  This decision resolves that issue, and all the West factors have been satisfied. 

Under 8 AAC 45.177(e)(2) the Fund is liable only if the employer defaults for a period of 30 days after the compensation is due.  Upon the issuance of this decision and order, Employer’s liability for benefits to Employee is established.  If Employer does not pay those benefits as provided in the Act, the Fund will be liable for benefits to Employee 30 days after Employer fails to pay.

The Fund is not now liable for benefits to Employee, but it will become liable should Employer fail to pay as required by the Act.  

CONCLUSIONS OF LAW

1)
Employee was not under the influence of drugs, nor were his mental and physical faculties impaired by use of drugs at the time of the work injury.  Employee is not precluded from benefits under AS 23.30.235.  

2)
Employee’s work for Employer was the substantial cause of his need for medical care and disability.  Employee is entitled to medical and associated transportation benefits for medical care necessitated by the June 23, 2011 work injury.

4)  Employee is entitled to TTD benefits from June 23, 2011 to September 19, 2011, at the rate of $234.00 per week for 12 weeks and four days.  Employer is entitled to a credit of $750.00 against this amount for disability compensation benefits previously paid.

5)
Employee is entitled to an award for his 3% whole person permanent partial impairment.
6)   Employee is entitled to an award of reasonable attorney fees and costs totaling $7,612.50.

7)   The Fund is not liable for these benefits until Employer has failed to pay them for a period of 30 days.  

ORDER
1)
Employer shall pay Employee’s medical expenses incurred as a result of the June 23, 2011 work injury, according to the Alaska fee schedule, to the following providers:  


(a) Providence Alaska Medical Center, up to $4,480.88;


(b) Alaska Emergency Medicine, up to $391.00;


(c) Alaska Radiology, up to $31.00;


(d) Alaska Hand Surgery Associates, up to $5,262.00;

Payment shall be made directly to the provider if not yet paid.  Where payment has already been made to the provider, Employer shall reimburse the payor directly.

2)   Employer shall pay Employee the sum of $90.87 to reimburse his out of pocket pharmacy costs. 
3)
Employer shall pay Employee the sum of $22.59 ($0.55 per mile for 41.08 miles) to reimburse his out of pocket transportation costs. 

4)  Employer shall pay Employee TTD benefits from June 23, 2011 to September 19, 2011, a period of 12 weeks, four days, at the weekly rate of $234.00, in an amount totaling $2,941.71, with interest thereon at the statutory rate from the date each unpaid installment of compensation was due until paid in full.

5)  Employer shall pay Employee $5,310.00 for his 3% whole person permanent impairment.

6)
Employer shall pay Employee $7,612.50 for attorney fees and costs.

7)  Should Employer default in its obligations to pay benefits for 30 days, the Fund will be liable for and shall provide such benefits to Employee.  
8)  Should Employer default and the Fund provides the awarded benefits, it shall notify the Board, which will issue a supplementary order of default allowing the Fund to pursue collection of the defaulted payments from Employer.

Dated at Anchorage, Alaska on August 27, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Linda M. Cerro,






Designated Chairman






Rick Traini, Member

DISSENT BY MEMBER GRAY

I respectfully disagree with the conclusion Employer failed to prove Employee was not under the influence of drugs or impaired at the time of injury.  I would conclude Employee’s impairment proximately caused his work injury, and would deny him benefits under the Act.   






Don Gray, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order of default. 

APPEAL PROCEDURES

This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of GARRETT W. CARTER employee / applicant; v. THE LAWN RANGERS, INC., employer; ALASKA WORKERS’ COMPENSATION BENEFITS GUARANTY FUND, defendants; Case No. 201109382; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 27th day of August, 2012.






Catherine Hosler, Office Assistant I
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� “chasing the dragon” refers to  inhaling the vapor from heated �HYPERLINK "http://en.wikipedia.org/wiki/Morphine" \o "Morphine"�morphine�, �HYPERLINK "http://en.wikipedia.org/wiki/Heroin" \o "Heroin"�heroin�, �HYPERLINK "http://en.wikipedia.org/wiki/Oxycodone" \o "Oxycodone"�oxycodone� or �HYPERLINK "http://en.wikipedia.org/wiki/Opium" \o "Opium"�opium� that has been placed on a piece of foil. The 'chasing' occurs as the user gingerly keeps the liquid moving in order to keep it from coalescing into a single, unmanageable mass.  http://en.wikipedia.org/wiki/Chasing_the_dragon.
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