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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RANDALL  ESTES, 

                                                  Employee, 

                                                   v. 

SEARS ROEBUCK & CO.,

                                                  Employer,

                                                   and 

INDEMNITY INSURANCE CO. OF NORTH AMERICA,

                                                  Insurer.


	)

)
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)

)
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)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER ON RECONSIDERATION

AWCB Case No.  201007626
AWCB Decision No. 12-0149
Filed with AWCB Anchorage, Alaska

on August 30, 2012


Both Randall Estes’ (Employee) August 21, 2012 petition for reconsideration or clarification and Sears Roebuck & Co.’s petition for reconsideration of Estes v. Sears Roebuck & Co. AWCB Decision No. 12-0141 (August 17, 2012)(Estes I) were heard on August 28, 2012 in Anchorage, Alaska on the written record.  The written record hearing was set by the board’s motion on August 28, 2012.  Attorney Michael Jensen represented Employee.  Attorney Joseph Cooper represented Employer and its workers’ compensation insurer.  The record closed on August 28, 2012. 

Estes I granted Employer’s May 4, 2012 petition to strike two questions Employee had submitted to the second independent medical evaluation (SIME) physician.  On August 21, 2012, Employee filed a petition for reconsideration of Estes I.  On August 28, 2012, Employer filed a petition for reconsideration as well as an opposition to Employee’s petition.  This decision decides both parties’ petitions.  

ISSUE
Employee contends Estes I should be reconsidered because it failed to address his concern that the Division had failed to ensure that all potential conflicts were avoided in its selection of the SIME physician.  Employee further contends Estes I’s should be reconsidered because the analysis misstated his questions.  Employer contends that Estes I correctly struck Employee’s proposed questions and that the issue regarding conflict in the selection of the SIME physician was not before the board.  

Employer contends Estes I should be reconsidered because there was no need to allow Employee to submit additional questions to replace the stricken questions.  Employee’s position is unknown, but he is presumed to be opposed.  

Should Estes I be reconsidered?

FINDINGS OF FACT
Evaluation of the hearing record as a whole establishes the following relevant facts and factual conclusions by a preponderance of the evidence:

1) On November 18, 2011, Employee filed a claim asserting he injured his right shoulder at work in a June 5, 2010 motor vehicle accident (MVA) as well as through cumulative trauma over the course of his employment.  (Claim, November 18, 2011).  

2) On January 23, 2012, the parties filed an SIME form indicating there were disputes between Employee’s treating physicians and Employer’s independent medical evaluation (EME) physicians on the issues of causation and treatment.  (SIME Form, January 14, 2012).

3) At an April 11, 2012 prehearing conference, the board designee initiated the SIME.  The prehearing conference summary noted the SIME would address causation and treatment, the two issues agreed to by the parties.  The summary states, “The parties may submit three questions per issue which the designee shall submit to the SIME physician.  If any party objects to the questions submitted, they must file a petition within 10 days.”  (Prehearing Conference Summary, April 11, 2012).

4) Both parties submitted their proposed SIME questions on April 27, 2012.  (Record).  

5) On May 4, 2012, Employer filed a petition objecting to Employee’s questions 1 and 2 and requesting the questions be stricken.  (Petition, May 4, 2012).  Employer also filed an affidavit of readiness (ARH) for hearing.  (ARH, May 4, 2012).  

6) A prehearing conference was held on July 3, 2012, via email and telephone to set a hearing on Employer’s May 4, 2012 petition.  The hearing was set for July 18, 2012.  The prehearing conference summary states “[t]he issues that are still in dispute are:  appropriateness of EE’s SIME Questions 1 &2.”  (Prehearing Conference Summary, July 3, 2012). 

7) At the beginning of the July 18, 2012 hearing, before argument by the parties, the chair noted that according to the prehearing conference summary the only issue for the hearing was Employer’s petition to strike two of the SIME questions proposed by Employee and asked counsel for both parties if that was correct.  Both counsel agreed it was correct.  (Record).  
8) The decision and order in Estes I was issued on August 17, 2012.  (Estes I).  In finding of fact 5, Estes I quoted Employee’s SIME questions 1 and 2:

1.
Was the June 5, 2010 MVA injury the substantial cause in combining with the preexisting right shoulder condition thereby resulting in Mr. Estes’ worsening right shoulder symptoms?  In other words, had Mr. Estes not suffered the June 5, 2010 injury and undergone the resulting treatment would the treating physician be recommending surgical treatment of Mr. Estes’ right shoulder symptoms and/or conditions at this time and would the recommendation for treatment including shoulder replacement be to this degree?  If Mr. Estes would have suffered his current conditions and/or symptoms even if not injured please identify the non work related causes which are the sole cause of his symptoms since January 5, 2010 and the recommendation for shoulder replacement surgery.  

2.
Was Mr. Estes’ June 5, 2010 injury the substantial cause in combining with any preexisting symptoms or the preexisting shoulder condition thereby resulting in the need for treatment provided since June 5, 2010?  The substantial cause is defined as less than a major contributing factor but more than a substantial factor.  (Employee’s Proposed SIME Questions, April 27, 2012; Estes I).  

9) Estes I struck Employee’s proposed SIME questions 1 and 2, but allowed him seven days to submit two replacement questions.  (Estes I).  

10) Employee timely filed a petition for reconsideration or clarification on August 22, 2012.  (Petition, August 21, 2012).  

11) Employee timely filed two replacement questions on August 23, 2012.  (Record).

12) On August 28, 2012, Employer timely filed a petition for reconsideration of Estes I and filed an opposition to Employee’s August 22, 2012 petition for reconsideration.  (Opposition, August 28, 2012; Petition, August 28, 2012).  

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) Workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).  

AS 44.62.540.  Reconsideration. (a)  The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order a reconsideration expires 30 days after the delivery or mailing of decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied. . . .

8 AAC 45.065. Prehearings. 

(a) After a claim or petition has been filed, a party may file a written request for a prehearing, and the board or designee will schedule a prehearing.  Even if a claim, petition, or request for prehearing has not been filed, the board or its designee will exercise discretion directing the parties or their representatives to appear for a prehearing.  At the prehearing, the board or designee will exercise discretion in making determinations on 

(1) identifying and simplifying the issues; 

(2) amending the papers filed or the filing of additional papers; 

. . .

(15) other matters that may aid in the disposition of the case. 

. . .

(c) After a prehearing the board or designee will issue a summary of the actions taken at the prehearing, the amendments to the pleadings, and the agreements made by the parties or their representatives.  The summary will limit the issues for hearing to those that are in dispute at the end of the prehearing.  Unless modified, the summary governs the issues and the course of the hearing. 

(d) Within 10 days after service of a prehearing summary issued under (c) of this section, a party may ask in writing that a prehearing summary be modified or amended by the designee to correct a misstatement of fact or to change a prehearing determination.  The party making a request to modify or amend a prehearing summary shall serve all parties with a copy of the written request. If a party’s request to modify or amend is not timely filed or lacks proof of service upon all parties, the designee may not act upon the request. . . .

8 AAC 45.092. Selection of an independent medical examiner

. . . .

(h) If the board requires an evaluation under AS 23.30.095 (k), the board will, in its discretion, direct

. . . .

(5) that, within 10 days after a party's filing of verification that the binders are complete, each party may submit to the board designee up to three questions per medical issue in dispute under AS 23.30.095 (k), as identified by the parties, the board designee, or the board, as follows: 

(A) if all parties are represented by counsel, the board designee shall submit to the physician all questions submitted by the parties in addition to and at the same time as the questions developed by the board designee; 

. . . .

(C) if any party objects to any questions submitted to the physician, that party shall file a petition with the board and serve all other parties within 10 days after receipt of the questions; the objection must be preserved in the record for consideration by the board at a hearing on the merits of the claim, or, upon the petition of any party objecting to the questions, at the next available procedural hearing day; failure by a party to file and serve an objection does not result in waiver of that party's right to later argue the questions were improper, inadequate, or otherwise ineffective; (emphasis added).

8 AAC 45.195. Waiver of procedures 

A procedural requirement in this chapter may be waived or modified by order of the board if manifest injustice to a party would result from a strict application of the regulation.  However, a waiver may not be employed merely to excuse a party from failing to comply with the requirements of law or to permit a party to disregard the requirements of law.

ANALYSIS

Should Estes I be reconsidered?

Employee’s concern that the Division failed to ensure all potential conflicts were avoided in selecting the SIME physician was not an issue for the July 18, 2012 hearing.  Employer’s May 4, 2012 petition “objects to questions 1 and 2 posed by employee’s counsel” and asks they be stricken.  It contains nothing suggesting potential conflicts in selecting the SIME physician was an issue.  Employer’s petition to strike Employee’s SIME questions 1 and 2 was set for hearing at a July 3, 2012 prehearing conference.  The prehearing conference summary states “the issues still in dispute are: appropriateness of EE’s SIME questions 1&2.”  Neither party sought either to modify or amend the prehearing conference summary or to change the designee’s statement of the issue for hearing.  Under 8 AAC 45.070(g), a hearing is limited to the issues stated in the prehearing conference summary barring “unusual and extenuating circumstances.”  At the start of the July 18, 2012 hearing, before the parties began their arguments, the chair noted that according to the prehearing conference summary the only issue for the hearing was Employer’s petition to strike two SIME questions proposed by Employee.  Counsel for both parties confirmed that was correct.  Whether the Division failed to ensure potential conflicts were avoided in selecting the SIME physician was not an issue for the July 18, 2012 hearing.  Consequently, the panel’s failure to address it in Estes I was appropriate. 

Employee’s proposed SIME questions 1 and 2 were accurately quoted in finding of fact 5 in Estes I.  In the analysis, Estes I noted that Employee’s question 1 was a compound question consisting of three separate questions.  It noted further that Employee’s question 2 consisted of two sentences, one a question and one a definition.  Finally, the analysis noted the first sentence of both question 1 and 2 are themselves at least implicitly compound in that they appear to combine two questions.  The analysis then restated the two questions Employee appeared to be asking.  It is clear from the context and the lack of quotation marks that the phrasing in the analysis was an attempt to paraphrase, or explain the apparent intent of Employee’s questions, not to repeat the questions verbatim.  If Employee believes the panels paraphrasing of his questions was in error, then it is equally likely the proposed questions will confound the SIME physician, and should be stricken on that basis as well.  

Estes I concludes is “Employee’s proposed SIME question one and two will be stricken.”  The order states “Employee’s proposed SIME questions one and two shall not be sent to the SIME physician.”  The questions were stricken in their entirety.  Rather than parsing the proposed questions in an attempt to salvage some portion that constituted an acceptable question – which may have been of little value to Employee – the order allows Employee to submit two replacement questions.  

Employer contends there is no need to allow Employee to submit additional questions to replace those stricken and not doing so would speed resolution of the case.  While 8 AAC 45.092(h)(5)(C), which allows parties to object to proposed SIME questions, does not state what should be done if a question is stricken, 8 AAC 45.092(h) itself begins “If the board requires an evaluation under AS 23.30.095 (k), the board will, in its discretion, direct . . . .”  As Estes I states, an SIME is an evaluation by the board’s expert; the board has broad discretion in how it is conducted.  Further, as Estes I noted, 8 AAC 45.092(h)(5) was adopted in 2010, and there is very little guidance as to what questions are permissible and what questions will be stricken.  While AS 23.30.001 requires the Act be interpreted to achieve quick resolutions, it also requires fair resolutions.  Given the lack of prior guidance, in this case fairness dictates that replacement questions be allowed.  By requiring the replacement questions be submitted within seven days, a quick resolution is also achieved.  

CONCLUSION OF LAW

Estes I will not be reconsidered.

ORDER
Employee’s August 21, 2012 petition for reconsideration or clarification is denied. 

Dated at Anchorage, Alaska on August 30, 2012.





ALASKA WORKERS' COMPENSATION BOARD






Ronald P. Ringel, Designated Chair






Pat Vollendorf, Member






Amy Steele, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of RANDALL ESTES employee, v. SEARS ROEBUCK & CO., employer, and INDEMNITY INSURANCE CO. OF NORTH AMERICA, insurer; Case No. 201007626; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, and served upon the parties this 30th day of August, 2012.






Catherine Hosler, Office Assistant I
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