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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	JUANA  CONTRERAS-MENDOZA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

QDOBA MEXICAN GRILL,

                                                  Employer,

                                                    and 

ARGONAUT INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No. 200804514
AWCB Decision No. 12-0150 

Filed with AWCB Anchorage, Alaska 

on August 31, 2012


Qdoba Mexican Grill’s (Employer) June 20, 2012 petition alleging a board designee abused his discretion at one or more prehearing conferences was heard on July 31, 2012, in Anchorage, Alaska.  The hearing date was selected on June 7, 2012.  Non-attorney representative Vincent Briggs appeared and represented Juana Contreras-Mendoza (Employee).  Attorney Erin Egan appeared and represented Employer and its workers’ compensation insurer.  Employee was the only witness.  The record closed at the hearing’s conclusion on July 31, 2012.

As a preliminary matter, Employer objected to admission or consideration of settlement offer letters attached to Employee’s hearing brief.  Employer argued the settlement offers were not relevant factually and not admissible legally.  It asked the letters and any argument related to them be disregarded.  Employee argued the letters were relevant because they provide background to assist in understanding the case, and are relevant.  The chair sustained Employer’s objection, subject to revision should the letters become relevant later in the hearing.  As they did not become relevant, Employer’s objection was sustained and the settlement offers and any related arguments were not considered in this decision.


ISSUES
Employer contends Employee filed an affidavit requesting a hearing but subsequently “withdrew” her written hearing request at a prehearing conference.  It contends a prehearing conference summary issued, memorializing this withdrawal.  Employer contends the designee later on the same day issued an amended summary and unilaterally determined he had abused his discretion at the prehearing conference by allowing Employee to withdraw her affidavit of readiness for hearing.  Employer contends its February 23, 2012 letter to the designee objected to his unilateral determination he had abused his discretion.  Employer further contends the designee abused his discretion by setting a new hearing at a subsequent prehearing conference over its objection, given Employer’s position there was no pending affidavit requesting a hearing.  It contends the designee’s actions affect its potential defense under AS 23.30.110(c) because it does not know whether it has such a defense or if it can be raised.  Employer contends Employee filed a petition on February 28, 2012, seeking a continuance, and this action “ratifies” her prior withdrawal of her written hearing request and proves she intended to convey she was not ready for, and did not want a hearing.  Furthermore, Employer contends Employee’s second attorney stated at a prehearing conference he was not ready for hearing, after her first attorney had filed the affidavit of readiness for hearing.  Taken together, Employer contends these events evince Employee’s purpose to indicate she was not ready for hearing, thus making her affidavit of readiness withdrawal appropriate, and the designee’s actions improper.

Employee contends the designee had authority to unilaterally reinstate Employee’s affidavit of readiness for hearing.  She contends the ramifications of Employee’s withdrawal of her hearing request were complicated.  Employee contends the designee did not comprehend the issue’s complexity at the prehearing, but shortly thereafter recognized the complexities and with the power vested in him properly exercised his discretion to correct an obvious error.  She contends English is Employee’s second language, and at the time she “withdrew” her hearing request, she was not represented by counsel, was not properly advised of the consequences of her alleged withdrawal, and did not know what she was doing.  Employee contends the board and its designees owed her a duty to properly advise her how to prosecute her claims.  She contends once the designee recognized his lack of appropriate instruction, he properly rectified the resultant error with correct use of his discretion.

1) Did the designee abuse his discretion by determining he previously abused his discretion when he allowed Employee to withdraw her affidavit of readiness for hearing before properly advising her of possible consequences her withdrawal may have, and then reinstating her affidavit of readiness without first providing Employer an opportunity to be heard?

Employer contends the September 4, 2012 hearing on the merits of Employee’s claim should be cancelled, given Employee “withdrew” her affidavit of readiness.  It contends the only reason it wants the hearing cancelled is because Employer believes there is no valid hearing request pending so a hearing should never have been scheduled.  Employer contends it is ready for hearing, and not opposed to going to hearing on September 4, 2012, as long as it can raise and maintain its defense under AS 23.30.110(c).

Employee contends the designee properly scheduled the matter for hearing.  As all parties are ready for hearing, she contends there is no valid reason to cancel the September 4, 2012 hearing and it should go forward.

2) Should the September 4, 2012 hearing be cancelled?


FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On December 3, 2009, Employee filed a claim for temporary total disability from May 22, 2008, through the then-present, permanent partial impairment, continuing medical costs, an eligibility evaluation for reemployment benefits, and a second independent medical evaluation (Workers’ Compensation Claim, December 3, 2009).

2) On December 28, 2009, Employer filed a notice controverting all benefits requested in Employee’s claim and served a copy of this on Employee by certified mail (Controversion Notice, December 24, 2009).

3) Two years from December 24, 2009, is December 24, 2011 (observations).

4) Two years and three days from December 24, 2009, is December 27, 2011 (id.).

5) On August 18, 2011, Employee through her former attorney filed a hearing request on a form prescribed by the board, requesting an oral hearing on her December 3, 2009 claim (Affidavit of Readiness for Hearing, August 12, 2011).

6) Employee’s hearing request was not returned by the board because of any deficiencies (record).

7) By filing her affidavit of readiness to proceed on August 18, 2011, Employee strictly complied with the relevant provision of AS 23.30.110(c) (observations).

8) On August 18, 2011, when Employee filed her hearing request, 131 days remained in the two-year three day period she had within which to request a hearing following Employer’s controversion of her claim (id.).

9) On August 19, 2011, Employer filed an affidavit of “limited opposition” to Employee’s hearing request.  The sole reason given for Employer’s opposition was its request for a prehearing conference to “arrange a mutually convenient hearing date” (Affidavit of Limited Opposition to Affidavit of Readiness, August 18, 2011).

10) Employee’s first attorney subsequently withdrew (Contreras-Mendoza).

11) On November 15, 2011, the parties attended a prehearing conference, with Employee’s new attorney in attendance.  Employee confirmed her former attorney was no longer representing her and she had new representation.  The designee inquired about the parties’ “willingness to set a hearing date,” given the pending affidavit of readiness for hearing.  Employee through counsel asked to “roll this prehearing” until results of Employee’s January 2012 medical appointment were “received, reviewed, and discussed.”  Employer, through counsel, “agreed to roll” the prehearing until February 2012 at which time the parties would “look to schedule a hearing date.”  Employee did not withdraw her affidavit of readiness for hearing (Prehearing Conference Summary, November 15, 2011).

12) Employer had its required prehearing conference following its opposition to Employee’s affidavit of readiness for hearing, though not within 30 days (observations).

13) As evidenced by the above lapse between Employer’s August 18, 2011 affidavit and the November 15, 2011 prehearing conference, it currently takes about six weeks for a party to obtain a prehearing conference after requesting one; it frequently took longer than six weeks to obtain a prehearing conference in 2011 (experience, observations).

14) On February 9, 2012, the parties attended a prehearing conference.  Employee told the board designee since her second counsel had resigned, she felt she “could not understand” or “do the paperwork” for the hearing and did not understand “what was going on.”  She did not say she wanted to “withdraw” her affidavit of readiness for hearing but simply said she did not have a lawyer and did not understand what to do.  Employee testified, after she mentioned her attorney had withdrawn, the designee and defense attorney discussed Employee withdrawing the hearing request.  In her prior workers’ compensation claims, Employee was not represented by an attorney and filled out paperwork as directed by Workers’ Compensation Board staff.  Employee testified she is doing the same thing now, which accounts for her handwritten February 28, 2012 petition requesting a “continuance” because her attorney had withdrawn.  Employee expressed confusion over the difference between a prehearing conference and a hearing and thought the parties discussed the hearing date to “move the case along” (Contreras-Mendoza).

15) On February 9, 2012, the board’s designee issued two prehearing conference summaries.  In the first summary, the officer noted Employee’s August 18, 2011 affidavit of readiness for hearing and stated it was “(withdrawn at 2/9/12 prehearing).”  This first prehearing conference summary also stated Employee confirmed her second attorney had withdrawn and, “[a]s such, EE requested to withdraw the 8/18/11 ARH until she can find additional representation.”  The parties agreed to a June 7, 2012 prehearing conference.  No hearing date on the merits of Employee’s claim was scheduled at the February 9, 2012 prehearing conference (Prehearing Conference Summary, No. 1, February 9, 2012).   

16) Later on February 9, 2012, the designee issued a second summary addressing the same prehearing conference.  In it, the designee deleted the words “(withdrawn at 2/9/12 prehearing)” in reference to Employee’s August 18, 2011 affidavit of readiness for hearing and stated:

Employee requested to withdraw her 8/18/2011 ARH and Designee at prehearing indicated it would be permitted; however, upon further review of Employer’s post [sic] controversion notice and former prehearing conference summaries, Designee discovered it is an abuse of discretion to permit Employee to withdraw her 8/18/2011 ARH because she would miss her AS 23.30.110(c) deadline.  Despite including this in the prehearing conference summary, Designee failed to fully advise Employee of the consequence of the withdrawal at the prehearing; therefore, Employee’s ARH is not withdrawn and the parties shall return for a follow-up prehearing.

Language identical in all relevant respects to the above was also included in the second summary’s “order.”  This second summary does not show a hearing date was scheduled on Employee’s claim.  As was the case with the first prehearing conference summary, the second summary noted the parties’ agreement to a June prehearing conference, and the designee scheduled one for June 7, 2012 (Prehearing Conference Summary No. 2, February 9, 2012).

17) On February 23, 2012, Employer filed a letter objecting to the designee’s “amended” prehearing conference summary to the extent it purported to “unilaterally reinstate” Employee’s affidavit of readiness for hearing without any input “from the parties.”  Employer argued the question whether the designee’s initial decision to allow Employee to withdraw her hearing request without fully advising her of any consequences resulting from this action was an abuse of the officer’s discretion, was a “legal question” only determinable by the board at a hearing.  Employer also disputed the designee’s factual conclusion Employee was not fully advised of any consequences of withdrawing her affidavit of readiness for hearing.  Employer cited prior prehearing conference summaries where it contended the AS 23.30.110(c) deadline was “explicitly discussed” and Employee was specifically informed she must request a hearing by December 24, 2011, or her claim could be dismissed if she failed to make a timely request.  Lastly, Employer objected to the second prehearing conference summary, alleging it did not “accurately reflect” the events occurring at the prehearing conference.  Employer noted at the prehearing conference Employee withdrew her affidavit of readiness for hearing.  Consequently, Employer objected to the amended prehearing conference summary, alleging it added “additional information” not addressed at the conference.  Employer contended this rendered the prehearing conference summary “not valid” as it was not an accurate summary of the events occurring at the February 9, 2012 conference.  Employer maintained Employee’s affidavit of readiness for hearing is still withdrawn, and said Employer “may raise a defense to the employee’s claim based on the statute of limitations contained in AS 23.30.110(c)” (letter, February 23, 2012).  

18) On February 28, 2012, Employee filed a hand-written petition requesting “continuance of hearing” on her December 3, 2009 claim because her attorney had withdrawn on February 1, 2012.  Employee testified when she came to the board’s offices to discuss the situation, a Board staff member told her “other people had” filed such a petition under similar circumstances and told her to do the same.  Otherwise, without this direction from Board staff she would have had no idea what to do or what form to file (Petition, February 22, 2012; Contreras-Mendoza).

19) As of February 28, 2012, there was no hearing scheduled in Employee’s case to continue (observations; record).

20) On June 7, 2012, the parties appeared at the scheduled prehearing conference.  Employee and her current non-attorney representative appeared.  Over Employer’s objections, the board’s designee set a hearing on Employee’s claim based upon her August 12, 2011 affidavit of readiness for hearing.  Employer filed a copy of its February 23, 2012 letter objecting to the designee’s amended February 9, 2012 prehearing conference summary and maintained its position Employee’s August 18, 2011 affidavit of readiness for hearing was “still effectively withdrawn” and Employer “further [noted] the AS 23.30.110(c) defense” (Prehearing Conference Summary, June 7, 2012).

21) On June 20, 2012, Employer filed a petition requesting relief as follows:

The employer and carrier/adjuster hereby petition the Alaska Workers’ Compensation Board for a review of the actions of Prehearing Conference Chair/Board Designee Harvey Pullen in unilaterally reinstating the employee’s 08/12/11 Affidavit of Readiness for Hearing (ARH) after it was withdrawn by the employee at a prehearing conference on 02/09/12.  See attached 02/09/12 Prehearing Conference Summary and 02/09/12 Amended Prehearing Conference Summary.  On 02/23/12, the employer filed an objection to the 02/09/12 AMENDED Prehearing Conference Summary and the actions of Board Designee Pullen in purporting to unilaterally reinstate the ARH.  See attached 02/23/12 Letter.  However, at a subsequent prehearing conference held on 06/07/12 Board Designee Pullen proceeded to schedule a hearing on the employee’s claim based on the 08/12/11 ARH.  See attached 06/07/12 Prehearing Conference Summary.  The employer objects to the actions of Mr. Pullen in his unilaterally reinstating the 08/12/11 ARH and scheduling a hearing over the employer’s objection.  The employer maintains that Mr. Pullen’s actions exceeded his authority and constitute an abuse of discretion, and therefore, his actions must be reversed by the Board.  In addition, the employer requests a determination from the Board as to whether or not the 08/12/11 ARH was valid and active at the time of the 06/07/12 prehearing conference.  If the ARH was not valid due to the employee’s withdrawal of the ARH on 02/09/12, the employer requests that the Board cancel the hearing on the merits of the employee’s claim that is currently scheduled for 09/04/12 (Petition, June 20, 2012).

22)  Employer wants to cancel the September 4, 2012 hearing solely because it believes there is no “valid” affidavit of readiness for hearing on file.  It is not opposed to going forward with the September 4, 2012 hearing, so long as it can preserve and raise its AS 23.30.110(c) defense.  Employer does not contend it or its attorney is unavailable on September 4, 2012 for hearing.  It contends under the statute prescribing the method for obtaining a hearing, if a party opposes the hearing, a prehearing conference must be scheduled before a hearing date is unilaterally selected (Employer’s hearing statement).

23) More than one prehearing conference was held following Employer’s opposition to Employee’s affidavit of readiness for hearing.   The designee did not select a hearing date without first allowing Employer’s position to be heard at a prehearing conference (observations).

24) Employer claims it is prejudiced by the workers’ compensation officer’s actions “reinstating the affidavit of readiness for hearing” after the February 9, 2012 prehearing conference because it “affects” its defenses.  Employer argued it did not know whether it had a §110(c) defense, even though the hearing is quickly approaching.  It further contends the board’s designee should have given Employer an opportunity to be heard on his unilateral decision finding he abused his discretion, before he made the determination, because it was more than simply a clerical error and actually affected Employer’s defenses (Employer’s hearing statement).

25) Employer raised a AS 23.30.110(c) defense at the June 7, 2012 prehearing conference, and this defense is properly preserved for the September 4, 2012 hearing (Prehearing Conference Summary, June 7, 2012, at 3; experience, judgment, observations).

26) Employer concedes the designee had authority, while all parties were at the February 9, 2012 prehearing conference, to advise Employee her claim may be dismissed under 
AS 23.30.110(c) if she “withdrew” her affidavit of readiness (Employer’s hearing statement).

27) However, Employer argues the board’s designee did not have authority, without the parties being present and giving them an opportunity to be heard, to unilaterally reinstate Employee’s affidavit of readiness once it had been withdrawn (id.).

28) Had the designee convened another prehearing conference before deciding he had abused his discretion on February 9, 2012, the only relevant points Employer could have raised would be the designee lacked authority to advise Employee of possible ramifications of withdrawing her affidavit of readiness for hearing, which would be inconsistent with Employer’s concessions at hearing in which it agreed the designee had authority to so inform and advise Employee.  It could argue Employee could not “un-withdraw” her affidavit and the designee could not “reinstate” it.  Employer can argue both points at a hearing on the merits (experience, judgment, observations).

29) Employee clearly did not and does not want to “close her case,” but wants a hearing “ASAP” on the merits of her claim, and looks forward to the September 4, 2012 hearing (Contreras-Mendoza).

30) Had the designee held another prehearing before deciding he had abused his discretion on February 9, 2012, and fully advised Employee of the potential ramifications of withdrawing her affidavit of readiness for hearing, Employee would not have withdrawn her affidavit of readiness for hearing (experience, judgment; Contreras-Mendoza, and inferences drawn from all the above).

31) The Alaska Worker’s Compensation Act and the board’s regulations do not expressly provide for a party to “withdraw” an affidavit of readiness for hearing, and do not advise a party what happens to the §110(c) limitations period if an affidavit of readiness is withdrawn (observations).

32) The designee did not advise Employee prior to allowing her to withdraw her affidavit of readiness for hearing of any potential legal ramifications of such action (id.).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.110. Procedure on claims. (a) Subject to the provisions of a 
AS 23.30.105,  a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury . . . and the board may hear and determine all questions in respect to the claim.

. . .

(c) Before a hearing is scheduled, a party seeking a hearing shall file a request for hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response.  If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. .  . . The board shall give each party at least 10 days’ notice of the hearing, either personally or by certified mail. . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. . . .

. . .

(h) The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section.  However, if the employee subsequently requests a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year time period specified in (c) of this section continues to run again from the date of the board’s notice to the employee of the board’s granting of the continuance and of its effect.  If the employee fails to again request a hearing before the conclusion of the two-year time period in (c) of this section, the claim is denied.

“Subsection 110(c) ‘requires the employee, once a claim has been filed and controverted by the employer, to prosecute the employee’s claim in a timely manner.’” Huston v. Coho Electric, 923 P.2d 818, 819 (Alaska 1996).

In Kim v. Alyeska Seafoods, Inc., 197 P.3d 193 (Alaska 2008), the Alaska Supreme Court noted §110(c) though different, is “likened” to a statute of limitations defense, which is a “disfavored” defense, and “provisions absent from subsection .110(c) should not be read into it.”  

Subsection .110(c) is a procedural statute that ‘sets up the legal machinery through which a right is processed’ and ‘directs the claimant to take certain action following controversion.’  A party must strictly comply with a procedural statute only if its provisions are mandatory; if they are directory, then ‘substantial compliance is acceptable absent significant prejudice to the other party.’  In South Anchorage Concerned Coalition, Inc. v. Municipality of Anchorage, we examined a municipal ordinance with language similar to the language in subsection .110(c).  In that case, we determined that the ordinance was directory, not mandatory, so that strict compliance with the ordinance was not required.  We stated there:

A statute is considered directory if (1) its wording is affirmative rather than prohibitive; (2) the legislative intent was to create ‘guidelines for the orderly conduct of public business’; and (3) ‘serious, practical consequences would result if it were considered mandatory.’

We conclude that the language of subsection .110(c) satisfies these criteria and hold its provisions are directory.  First, the language of subsection .110(c) is affirmative, not prohibitive.  The first sentence of the statute directs a party to file a request for a hearing with an affidavit of readiness to schedule a hearing, but it does not say what a party or the Board should not do.  The last sentence of the subsection also gives an affirmative directive, rather than a prohibition, simply stating that a claim is denied if the employee does not request a hearing within two years following a notice of controversion.

Second, the legislature added the affidavit requirement to create procedural guidelines for the orderly conduct of public business.  Although the last sentence of subsection .110(c) imposes a penalty on a claimant for failing to meet the deadline to request a hearing, legislative history supports the conclusion that the primary purpose of requiring an affidavit was to create guidelines for the orderly conduct of public business.  The House Judiciary Committee’s sectional analysis of the legislation reenacting subsection .110(c) to include an affidavit requirement stated that this subsection was meant to address delays in getting disputed cases before the Board and ‘the [B]oard’s problems in timely docketing cases for hearing.’

The Alaska Supreme Court in Tipton v. ARCO Alaska, Inc., 922 P.2d 910, 912-913 (Alaska 1996) noted the statute of limitations defense is “generally disfavored,” and neither “the law [n]or the facts should be strained in aid of it.”

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . . 

The general purpose of workers’ compensation statutes is to provide workers with a simple, speedy remedy to be compensated for injuries arising out of their employment.  Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).  Furthermore, this system is based upon “the ultimate social philosophy behind compensation liability,” which is to resolve work-related injuries “in the most efficient, most dignified, and most certain form.”  Gordon v. Burgess Construction Co., 425 P.2d 602, 604 (Alaska 1967).

Richard v. Fireman’s Fund, 384 P.2d 445 (Alaska 1963) is a civil tort case primarily about the workers’ compensation insurer’s alleged duty to arrange for medical care for an injured worker.  

The facts pertinent to the appeal are these: On February 5, 1960, the appellant suffered an injury to his left eye. His employer sent him to Seattle and . . . provided medical care for him, including an operation on the eye . . . .  After a period of convalescence . . . the appellant was returned to Alaska.  In compliance with doctor’s instructions, the appellant . . . underwent an examination of the injured eye by Dr. Leer . . . selected by the . . . insurance carrier.  This examination disclosed . . . the appellant had suffered a detach[ed] . . . retina and prompted Dr. Leer to recommend to the appellant’s hometown physician . . . that ‘surgery should be done as soon as is feasible because the longer the detachment persists, the less the chances of success.’  He also recommended a San Francisco doctor to perform the operation.  A copy of the letter was sent to the Board and the insurance carrier.  At the time of making his examination the eye specialist also informed the appellant of the need of further surgery and that the insurance carrier would be so advised.

. . .

The appellant lost the sight in one of his eyes because, as he alleges . . . the appellees, who are his employer and the employer’s insurance carrier, negligently, maliciously and in wanton disregard of his health delayed in providing him with necessary medical care.  The prayer is for both compensatory and punitive damages.  The appellees moved to dismiss the suit for failure of the appellant to state a claim upon which relief might be granted.  It was their contention that the appellant’s exclusive remedy lay in a proceeding before the Alaska Workmen’s Compensation Board (hereinafter referred to as the Board) as provided under the provisions of the Alaska Workmen’s Compensation Act [footnote omitted] and not in an action at law for damages.  The trial court granted the motion to dismiss the action and entered judgment accordingly.  The appellant asks us to reverse the judgment.

The court framed the issue on appeal in Richard this way:

Thus we have for determination in this case the question whether an employer owes an active duty to provide medical care for an employee who has received a compensable injury and, if such a duty exists, whether the Alaska Workmen’s Compensation Act (hereinafter referred to as the act) provides the exclusive remedy for the breach of that duty.  The answer, we believe, is to be found in the provisions of the act itself. . . . 

Richard reviewed the statutes concerning the employer and insurer’s obligation to “furnish” medical care.  The court then placed blame for the delay, subject of the injured man’s complaint in the first instance:

From the examination onward, unreasonable delay and inaction occurred. Although Dr. Leer recommended that early surgery be performed, he did not write his recommendation until eight days after the examination and on June 17, 1960. Twenty five days after the recommendation was mailed, the insurance company directed a slanted and self-serving inquiry to the Board dated July 12, 1960, asking if it was responsible for the expense of further medical treatment in view of the compromise and release of March 21, 1960, which had paid appellant for the total loss of his eye.

In the meantime the Board had taken no action whatsoever on Dr. Leer’s recommendation.  As we interpret section 6(1) of the act an injured employee has no right to select an out-of-state physician without the approval of the Board.  It is our belief that upon receipt of a copy of Dr. Leer’s recommendation that [sic] Board should have treated it as a request from appellant for the employment of an out-of-state physician and should have acted on the request without delay. Instead, upon receipt of the inquiry from the insurance company, the Board promptly replied to the insurance company stating that the executed compromise and release should end appellant’s claim for further medical treatment at the company’s expense.  No copies of the insurance company’s letter nor the Board’s reply were sent to Dr. Shuler or the appellant, who undoubtedly continued to believe that Dr. Leer’s recommendation was still under consideration by those responsible for taking action.

Finally, on August 3, 1960, the Board called the insurance company and arranged for appellant’s transportation and surgical services.  What prompted this reversal in position and belated action by the Board is not entirely clear from the record.

If anyone deserves to be criticized for the manner in which this case was handled, it is the Board because of its failure to promptly advise the appellant on how to proceed when it was informed by Dr. Leer of the appellant’s urgent need for additional surgery by an out-of-state doctor.  We hold to the view that a workmen’s compensation board or commission owes to every applicant for compensation that duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, so far as it may know them, and of instructing him on how to pursue that right under the law [footnote below].

FN15. See Cole v. Town of Miami, 83 P.2d 997, 1000 (1938); Yurkovich v. Industrial Accident Bd., 314 P.2d 866, 869-71 (1957), in which the court declared: ‘The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act.  Compare Miller v. Aetna Life Ins. Co., 53 P.2d 704. . . .’ [other citations omitted].

Language from cases the Alaska Supreme Court cited in Richard is also instructive.  In Cole v. Town of Miami the Arizona court said:

We are of the opinion that, stated as an abstract proposition, the commission does not occupy the position of an adversary towards a claimant of compensation, dealing with him at arm’s length, but that it sits as a judicial body to do justice according to law [citation omitted].  This being the case, we think it follows that the commission owes to every applicant for compensation the duty of fully advising him as to all of the real facts which bear upon his condition and his right to compensation, so far as it may known them, before an award is made final, and that a deliberate attempt to conceal such facts from the petitioner would be as reprehensible as a deliberate concealment from a litigant by a court of matters material to the case which was pending before it. . . . 

Thus, not only was there a commission duty to advise the injured worker, but a failure to advise him might amount to “constructive fraud” by the commission.  

In Yurkovich v. Industrial Accident Board, cited above, the facts were:

November 9, 1955, the plaintiff, John Yurkovich, wrote to the Board for information giving the Board his name; that he was injured on January 19, 1955, at the Brophy mine; that he believed the mine had made a report to the Board; that the fall of rock on his back had hurt his neck and back, and asked if he could have X-rays taken. Plaintiff also asked the Board ‘would you please inform me as [to] what I am to do about it I thank you kindly.’

The Board’s answer, signed by W. W. Casper, Secretary, to plaintiff’s letter was dated November 15, 1955, and was as follows: ‘Answering yours of Nov. 9, about your accidental injury of Jan. 19, 1955, you are entitled to medical treatment, and hospitalization if necessary, provided such bills are incurred within one year from date of accident and do not exceed a total of $1,500.00.

‘Therefore you may consult a doctor now. We enclose the forms upon which he should submit his report and his bill.’  

The Board gave the plaintiff no information in regard to the form required in relation to compensation, but by this letter of authorization for medical treatment, the Board recognized that the plaintiff had suffered an industrial compensable injury.  The Board at that time also had the employer’s report before it of plaintiff’s accidental injury.

While it may not be the duty of the Board to go out and solicit claims, as intimated by counsel for such Board, yet we deem it the duty of the Board to fully advise an industrial injured workman, when he comes to the Board as here and asks for information, as to what he should do. . . .

. . .

Here, within the year after the injury, the Board on the information it had obtained from the employer and the plaintiff workman, authorized medicines, medical treatment by doctors and hospitalization if necessary, and thereby recognized that the plaintiff had suffered a compensable industrial accident.  It was the duty of the Board standing in the position of trust in relation to this plaintiff, after receiving such information of his industrial accident, to see to it that his rights under the law were protected.  A very high degree of good faith, impartiality, and fairness is to be shown by the Board in protecting its beneficiaries’ interests, and in dealing with such claimants.  From the uncontroverted testimony of the plaintiff it is apparent that he was depending on the Board, after his letter to them, to fully advise him of what he should do to protect his rights under the law.  From the record it is apparent that plaintiff was misled to his prejudice by the Board’s withholding, perhaps unconsciously, the information that plaintiff was required to file a claim under oath, thereby concealing such requirement from him, and by so doing misrepresenting to plaintiff that all he was entitled to was X-rays, doctor’s services and hospitalization.  The action and nonaction of the Board in this case cannot be condoned as it flies in direct conflict with the law of trusts as well as the import of the Workmen’s Compensation Act [citation omitted].

. . . 

The Workmen’s Compensation Act was enacted for the benefit of the employee.  The Industrial Accident Board is a state board created by legislative act to administer this remedial legislation, and under the act the Board’s first duty is to administer the act so as to give the employee the greatest possible protection within the purposes of the act [citation omitted]. . . .

. . .

We again state that the Workmen’s Compensation Act is not legislation for the benefit of doctors, neither is it an act for the benefit of lawyers, nor for the benefit of the Board.  This act is fundamental legislation enacted first for the protection and benefit of the injured workman, his wife and children, and other dependants. By force of the law the employee surrenders his right of an action in tort [emphasis in original] for injury or death.  The act however assures him and his dependents of the protection of certain benefits in case of injury or death.

Secondly, the act fixes a limited liability of the employer so that the economic loss caused by such accidents shall not rest upon the employee or the public, but that the industry in which the accident occurs shall pay in the first instance for the loss occasioned by such accident.

Richard also cited Miller v. Aetna Life Ins. Co., 53 P.2d 704, which dealt with the question of whether an employer had delivered a policy for workers’ compensation insurance coverage to the board.  The court, in construing the law, stated:

‘The Workmen’s Compensation Act was enacted for the benefit of the employee.’  The correctness of this conclusion is universally conceded and the vital part of the machinery set up by the law to carry the provisions of the act into effect is the Industrial Accident Board.  The board is a state board and we think the act implies that its first duty is to administer the act so as to give the employee the greatest possible protection consistent with the purposes of the act.

The Alaska Supreme Court cited Richard subsequently for this same proposition.  In Dwight v. Humana Hospital Alaska, 876 P.2d 1114 (Alaska 1994), the injured worker was never advised she had a right to request a second independent medical evaluation.  Dwight said this was reversible error because it affected the case’s possible outcome:

Nonetheless, we agree with Dwight’s alternative ‘record waiver’ argument.  We hold that (1) in every case the Board is required to give the parties notice of their right to request and obtain a SIME.  .  .  In the event of a medical dispute [footnote omitted]. . . .


This ‘record waiver’ interpretation contains a ‘gatekeeper’ device; not every instance of dispute will prompt a SIME. This addresses the efficiency and economy concerns expressed by the Board and superior court in this case.  The Board can acknowledge that there is conflict in the medical evidence, yet decline to order a SIME.  However, it must inform the parties of such action and honor the parties’ requests for a SIME.
Furthermore, this interpretation is consistent with our decision in Richard [citation omitted]: “[A] workmen’s compensation board . . . owes to every applicant for compensation the duty of fully advising him as to all the real facts which bear upon his condition and his right to compensation, . . . and of instructing him on how to pursue that right under the law” [emphasis in original].

Humana argues that even if the Board should have informed the parties of their right to a SIME, its failure to do so was harmless error.  We disagree.  The Board’s error was a violation of a statutory duty mandatory in form.  We cannot say with confidence that if the statutory command had been followed the Board’s decision would not have been different. See Love v. State, 457 P.2d 622, 631 (Alaska 1969); Howarth v. Pfeifer, 423 P.2d 680, 684 (Alaska 1967).
Dwight has thus persuaded us that the Board’s failure to inform her of her right to a SIME deprived her of ‘the opportunity to have an impartial evaluator review the available medical records, perform additional diagnostics if medically indicated, and physically examine [her] to either corroborate or weaken the respective opinions of the disagreeing doctors.’ The unpredictable outcome of this examination is immaterial.  Given the equivocal evidence from the E.R.s and treating physicians, the SIME could have influenced (1) the Board’s decision in this case (i.e., that Humana had overcome the presumption of compensability), (2) Humana’s continuing denial of the claim, or (3) Dwight’s pursuit of the claim. Humana has not persuaded us otherwise.  Accordingly, we reverse the decisions of the Board and superior court.

In Bohlmann v. Alaska Construction & Engineering, 205 P.2d 316 (Alaska 2009), the Alaska Supreme Court again addressed the board's duty to advise and said:

A central issue inherent to Bohlmann’s appeal is the extent to which the board must inform a pro se claimant of the steps he must follow to preserve his claim. The parties agree that the board designee who presided at the prehearing conferences gave Bohlmann general information about the two-year time bar.  The board and then the appeals commission determined that Bohlmann had been adequately and correctly informed of the time bar and the consequences of not filing an affidavit of readiness for hearing.


In Richard v. Fireman’s Fund Insurance Co. we held that the board must assist claimants by advising them of the important facts of their case and instructing them how to pursue their right to compensation [footnote omitted].  We have not considered the extent of the board’s duty to advise claimants. The appeals commission emphasized that division staff have a duty to be impartial and stated that ‘[a]cting on behalf of one party against another or pursuing a claim on behalf of one party in a matter before the board would violate the duty of the adjudicators.’  The appeals commission determined that the prehearing conference officer fulfilled the requirements of Richard by informing Bohlmann in general terms of the two-year time bar.

It may be arguable in such a case that the board had a duty to tell the claimant that the two-year period was running; it may also be arguable that it had a duty to tell him when the period began running, or even the specific date on which the deadline would expire.  But we do not need to consider the full extent of the duty here. The board designee or the board should have corrected the erroneous assertion made by AC & E at the July 20, 2005 prehearing conference that the subsection .110(c) deadline had already run, but did not do so.  Alternatively, the designee or the board should at least have told Bohlmann specifically how to determine whether, as AC&E asserted, the deadline had already run and how to determine the actual deadline.  This minimal information would have made it clear to the claimant both the correct deadline and that he still had more than two weeks in which to submit the required affidavit.


By attempting at that conference to amend his June 2005 claim to include a claim for compensation rate adjustment, Bohlmann manifested an intent to prosecute the rate adjustment claim [footnote omitted].  AC&E’s July 20, 2005 contention that the rate adjustment claim was already barred was incorrect; in fact, Bohlmann had until August 6, 2005 in which to file his affidavit of readiness [footnote omitted].  We do not need to decide here whether the prehearing officer had a duty to tell Bohlmann the exact date, August 6, by which he needed to file an affidavit of readiness for hearing in order to preserve his claim.  Given AC&E’s incorrect statement about the timeliness of the rate adjustment claim and Bohlmann’s request to include a compensation rate adjustment claim in the later claim, the prehearing officer should have told Bohlmann in more than general terms how he might still preserve the claim, or at least specifically how Bohlmann could determine whether AC & E was correct in contending that the claim was already barred.  This requirement is similar to our holdings about the duty a court owes to a pro se litigant [footnote omitted].

We have held that a trial court has a duty to inform a pro se litigant of the ‘necessity of opposing a summary judgment motion with affidavits or by amending the complaint’ [footnote omitted].  We likewise have held that a trial court must tell a pro se litigant that he needs an expert affidavit in a medical malpractice case [footnote omitted] and must inform him of deficiencies in his appellate paperwork, giving him an opportunity to correct them [footnote omitted].  When a pro se litigant alerted a trial court that the opposing party had not complied with her discovery requests, we held that the court should have informed her of the basic steps she could take, including the option of filing a motion to compel discovery [footnote omitted].  In evaluating the accuracy of notice of procedural rights by an opposing party, we have noted that pro se litigants are not always able to distinguish between ‘what is indeed correct and what is merely wishful advocacy dressed in robes of certitude’ [footnote omitted].  The board, as an adjudicative body with a duty to assist claimants, has a duty similar to that of courts to assist unrepresented litigants [emphasis added].

Here, the board at a minimum should have informed Bohlmann how to preserve his claim or specifically how to evaluate the accuracy of AC&E’s representation that the claim was time barred.  Its failure to recognize that it had to do so in this case was an abuse of discretion [footnote omitted].  Its failure to do so is inconsistent with the appeals commission’s conclusion that division staff did all that Richard required.

Correcting AC&E’s misstatement or telling Bohlmann the actual date by which he needed to file an affidavit of readiness for hearing to preserve his claim would not have been advocacy for one party or the other [footnote omitted].  Indeed, at oral argument before us, counsel for AC&E stated that it would have been ‘just fine’ for a board employee to have informed Bohlmann of the actual deadline for filing an affidavit of readiness for hearing.  Because there is no indication in the appellate record that the board or its designee informed Bohlmann of the correct deadline or at least how to determine what the correct deadline was, the board should deem his affidavit of readiness for hearing timely filed [footnote omitted].   This is the appropriate remedy because the board’s finding that Bohlmann ‘had proved himself capable of filing claims and petitions even absent having counsel’ [footnote omitted] is consistent with a presumption that Bohlmann would have filed a timely affidavit of readiness had the board or staff satisfied its duty to him.

Reviewing the civil cases Bohlmann cited is also instructive.  For example, in Gilbert v. Nina Plaza Condo Ass’n, 64 P.3d 126, 129 (Alaska 2003) a case involving civil court discovery difficulties, the Alaska Supreme Court said:

It is well settled that in cases involving a pro se litigant the superior court must relax procedural requirements to a reasonable extent.  We have indicated, for example, that courts should generally hold the pleadings of pro se litigants to less stringent standards than those of lawyers.  This is particularly true when ‘lack of familiarity with the rules rather than gross neglect or lack of good faith underlies litigants’ errors.’  We have further indicated that a court ‘should inform a pro se litigant of the proper procedure for the action he or she is obviously attempting to accomplish’ and should also ‘inform pro se litigants of defects in their pleadings.’  In return, we have stressed, the pro se litigant ‘is expected to make a good faith attempt to comply with judicial procedures and to acquire general familiarity with and attempt to comply with the rules of procedure-absent this effort, [the litigant] may be denied the leniency otherwise afforded pro se litigants.’

In Breck v. Ulmer, 745 P.2d 66, 75 (Alaska 1987), the Alaska Supreme Court again stated the trial judge should have informed the pro se litigant of proper procedure for action he was “obviously attempting to accomplish.”

Employer argues the designee abused his discretion.  Several definitions of “abuse of discretion” appear in Alaska law although none appear in the Alaska Workers’ Compensation Act (Act).  The Alaska Supreme Court stated abuse of discretion consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.”  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985).   See also Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  An agency’s failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier 367 P.2d 884, 889 (Alaska 1962); Black’s Law Dictionary 25 (4th ed. 1968).

The Administrative Procedure Act (APA) provides another definition used by courts in considering appeals from administrative agency decisions.  It contains terms similar to those above and expressly includes reference to a “substantial evidence” standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence. . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record (AS 44.62.570).  

On appeal to the Alaska Worker’s Compensation Appeals Commission and the courts, decisions reviewing rehabilitation benefits administrator determinations are subject to reversal under the “abuse of discretion” standard in AS 44.62.570 incorporating the “substantial evidence test.”  While applying a substantial evidence standard a “[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld.”  Miller v. ITT Arctic Services, 367 P.2d 884, 889 (Alaska 1962).  

8 AAC 45.060. Service. . . .

. . .

(b) A party shall file a document with the board. . . .  If a right may be exercised or an act is to be done, three days must be added to the prescribed period when a document is served by mail. 

. . .

(e) Upon its own motion or after receipt of an affidavit of readiness for hearing, the board will serve notice of time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties. . . .

8 AAC 45.070. Hearings. (a) Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e). . . . 

. . .

(b) Except as provided in this section and 8 AAC 45.074(c) , a hearing will not be scheduled unless a claim or petition has been filed, and an affidavit of readiness for hearing has been filed and that affidavit is not returned by the board or designee nor is the affidavit the basis for scheduling a hearing that is cancelled or continued under 8 AAC 45.074(b). The board has available an Affidavit of Readiness for Hearing form that a party may complete and file. The board or its designee will return an affidavit of readiness for hearing, and a hearing will not be set if the affidavit lacks proof of service upon all other parties, or if the affiant fails to state that the party has completed all necessary discovery, has all the necessary evidence, and is fully prepared for the hearing. . . .

. . .

(3) If the board or designee determines a hearing should be scheduled even though a party has not filed an affidavit of readiness for hearing, the board or designee will give notice of the hearing in accordance with AS 23.30.110 and 8 AAC 45.060(e). . . .

There is no statute or regulation expressly addressing the issue of whether a party may “withdraw” an affidavit of readiness for hearing, once filed.  Similarly, there is no statute or regulation informing a party what, if any, additional steps must be taken once an affidavit of readiness for hearing is “withdrawn,” assuming it may be withdrawn.  Lastly, there is no statute, regulation or decisional law advising a party what effect, if any, “withdrawing” an affidavit of readiness for hearing has on the time limitations set forth in AS 23.30.110(c).

ANALYSIS

1) Did the designee abuse his discretion by determining he previously abused his discretion when he allowed Employee to withdraw her affidavit of readiness for hearing before properly advising her of possible consequences her withdrawal may have, and then reinstating her affidavit of readiness without first providing Employer an opportunity to be heard?

Though the parties were asked to brief and argue whether a party can “withdraw” an affidavit of readiness for hearing once filed, this decision need not reach the question.  Employer’s primary argument avers the designee did not have authority under the Act or administrative regulations to correct his failure to properly advise Employee at the prehearing of possible legal ramifications of her request to “withdraw” her affidavit of readiness for hearing, without allowing Employer an opportunity to be heard.  However, Employer conceded at hearing it would have been entirely appropriate for the designee at the February 9, 2012 prehearing to advise and inform Employee her claim for benefits may be dismissed under AS 23.30.110(c) if she withdrew her hearing request.  Yet, Employer also argued it was inappropriate for the designee to subsequently correct his omission under Richard and Bohlmann without allowing Employer to be heard on the question.  Employer’s position begs the question: If, as Employer concedes, the designee had authority to advise and inform Employee of the ramifications of withdrawing her affidavit of readiness for hearing, on what would Employer be heard at another prehearing conference?  At such subsequent prehearing conference, the designee would have told Employee he failed to advise her that her claim may be dismissed if she “withdrew” her affidavit.  Employer conceded such advice would be proper.  The designee would ask Employee is she still wanted to withdraw the affidavit; based upon her hearing testimony, she would have said “no.”  The designee would then declare the affidavit was either never withdrawn or was “reinstated,” and Employer would have objected, stating it was withdrawn, the designee lacked authority to reinstate it, and it remained withdrawn.   In any case, Employer has not lost its opportunity to raise these defenses and be heard at a hearing.

Employee at hearing was clear: had she been advised at the February 9, 2012 prehearing conference of the possible effect of withdrawing her hearing request, she would not have done so.  In fact, Employee credibly testified she never asked to withdraw her hearing request.  AS 23.30.122.  It is unlikely Employee, unrepresented and speaking English as her second language, would appear at the February 9, 2012 prehearing conference and declare words to the effect: “I request to withdraw my August 18, 2011 affidavit of readiness for hearing.”  Employee credibly testified the board’s designee and defense counsel raised and discussed Employee “withdrawing” her hearing request, but all she wanted was time to find new representation before a hearing was scheduled.

As a matter of law, the designee had not only authority, but a duty to advise and inform Employee at the prehearing conference.  As all parties or their representatives were present, there would have been no improper ex parte contact.  However, the board’s designee recognized after the prehearing was over, he had failed to meet his obligation under Richard and Bohlmann, and upon so discovering, immediately corrected his omission.  Designee Pullen is commended for: 1) rapidly recognizing he failed to properly advise and inform Employee before asking her if she wanted to withdraw her affidavit of readiness for hearing, 2) promptly recognizing he had abused his Richard and Bohlmann duty and his discretion, 3) immediately notifying the parties of his error, and 4) quickly returning the parties to status quo by reinstating the affidavit of readiness for hearing.  Employee never would have withdrawn her affidavit of readiness for hearing had she been properly advised in the first instance.  It is refreshing to see the designee take responsibility for this inadvertent and understandable error, and rectify it.  

Employer’s argument it was prejudiced by not knowing if it has a §110(c) defense on September 4, 2012, is similarly not well taken.  Employer raised and preserved its §110(c) defense at the June 7, 2012 prehearing conference.  The designee’s actions on February 9, 2012, do not impact Employer’s due process right to assert the §110(c) defense in any way.

The designee’s decision to amend his pre-hearing conference summary also comports with Richard and Bohlmann.  Richard faulted the board for taking no action upon receiving a physician’s recommendation for immediate surgery.  Similarly, the designee would have erred further in this case had he simply ignored his failure to advise and inform, and did nothing.  The designee does not deserve criticism.  He subsequently recognized a complicated issue.  The designee realized he failed to properly advise Employee how the “withdrawal” remedy, which she did not raise and did not understand, may interact with her request for advice about what to do after she lost counsel.  The lack of advice resulted in Employee unwittingly “withdrawing” her affidavit of readiness for hearing.  Given the possible affect this could have on Employee’s claim, the designee took prompt remedial action to correct his self-acknowledged error.  

The designee had a “duty of fully advising” Employee “as to all the real facts which bear upon [her] condition and [her] right to compensation, so far as [he] may know them, and of instructing [her] on how to pursue that right under the law.”  With his conceded failure to do so initially, Mr. Pullen had few acceptable options and did not abuse his discretion by rectifying his initial abuse of discretion.  Richard; Bohlmann.  There is no evidence the designee’s decision was “arbitrary, capricious, manifestly unreasonable, or . . .  stems from an improper motive.”  Sheehan; Tobeluk.    There is no indication the designee has not proceeded in the manner required by law, since there is no law on this issue, his order or decision is not supported by the findings, or the findings are not supported by the evidence.  Manthey.  The designee acted within his authority, and his only motive appears to have been to correct his prior error.  
Employer further argued the designee violated the law by failing to convene another prehearing conference before deciding Employee could not withdraw her affidavit of readiness for hearing and before he reinstated it.  Employer correctly notes the law requires a party seeking a hearing to file a hearing request together with an affidavit stating the party has completed necessary discovery, obtain necessary evidence, and is prepared for the hearing.  AS 23.30.110(a).  Employer correctly notes it has a right to oppose the hearing, and did so in this case.  Employer is correct if a party opposes a hearing request, a prehearing conference must be held within 30 days of the filing of the party’s opposition to a hearing.  Here, Employee filed an affidavit of readiness for hearing on August 12, 2011.  On August 19, 2011, Employer filed an opposition to the requested hearing.  Though a prehearing conference was not held within 30 days of August 19, 2011, prehearing conferences were convened on November 15, 2011, February 9, 2012, and June 7, 2012, before the designee selected and set a hearing date, as he was required to do under AS 23.30.110(a).  The designee proceeded in the manner required by law.
The designee’s actions, contrary to Employer’s assertions, further the legislature’s intent the Act is interpreted to insure “quick, efficient, fair, and predictable delivery of indemnity and medical benefits” to Employee, if she is entitled to them, at “a reasonable cost” to Employer.  It currently takes about six weeks for parties to obtain a prehearing conference after requesting one; in 2011, it typically took longer than six weeks to obtain a prehearing conference.  Had Mr. Pullen scheduled another prehearing conference before deciding Employee could not withdraw her hearing request and before reinstating Employee’s affidavit of readiness for hearing, it would have delayed this matter considerably, and caused Employer to incur more attorney’s fees and costs preparing for, traveling to and from, and attending another prehearing conference.  All this would have accomplished would be to have given Employer an opportunity to argue Employee could not “reinstate” her affidavit of readiness after withdrawing it.  It makes this argument now; it can make this argument on September 4, 2012.  The result would have been the same; the designee having recognized he failed to properly advise Employee, would have reinstated the affidavit and hearing request anyway.  Employer would now be making a slightly different argument, with exactly the same results.  For all these reasons, the designee did not abuse his discretion or exceed his authority by recognizing he failed to properly advise and inform Employee before allowing her to “withdraw” her affidavit of readiness for hearing.  He did not abuse his discretion or exceed his authority by reinstating her affidavit of readiness without first hearing from Employer.  Employer’s request for an order so finding, will be denied.

2) Should the September 4, 2012 hearing be cancelled?

At hearing, Employer candidly conceded the only reason it wanted the September 4, 2012 hearing cancelled is its contention there was no valid affidavit of readiness for hearing when the designee set the hearing on June 7, 2012, over its objection.  However, the law says before a hearing is scheduled, a party seeking one shall file a hearing request with an affidavit stating the party is prepared for hearing.  AS 23.30.110(a).  Employee did so on August 18, 2011.  The law further states a party opposing the hearing request has 10 days after the hearing request is filed to file an opposition.  Employer did so on August 19, 2011.  If a party opposes the hearing request, the board “shall” conduct a prehearing conference and “set a hearing date.”  As mentioned above, though a prehearing conference was not held within 30 days of Employer’s opposition to Employee’s affidavit of readiness for hearing, three prehearing conferences were held before the designee selected a September 4, 2012 hearing date.  Therefore, the designee’s failure to hold a prehearing conference within 30 days of Employer’s opposition to Employee’s request for hearing is, if anything, harmless error.  The designee did not schedule a hearing before affording Employer an opportunity at a prehearing conference to oppose scheduling a hearing, and indeed set one over Employer’s objection at the June 7, 2012 conference.  As it is, it took approximately 10 months for a hearing to be scheduled in this case after Employee requested one.  Any further delay in scheduling a hearing on Employee’s claim would have defeated the legislature’s intent to move cases through the hearing process promptly and to make process and procedure in these cases as summary and simple as possible.  AS 23.30.001(1); AS 23.30.005(h).  Again, the designee proceeded in the manner required by law, and in a manner likely to best ascertain the parties’ rights.  AS 23.30.135.  Substantial evidence supports his decisions.
Furthermore, the designee has authority to serve notice of the time and place of a hearing on his own motion after receipt of an affidavit of readiness for hearing.  Both the statute and the regulation require only 10 days’ notice before the hearing date.  AS 23.30.110(a); 8 AAC 45.060(e).  The designee has authority to schedule a hearing even though a party has not filed an affidavit of readiness for hearing so long as he gives at least 10 days’ written notice.  8 AAC 45.070(b)(3).  Thus, the designee’s exercise of discretion in this case on June 7, 2012, to set a September 4, 2012 hearing was within his authority and not an abuse of his discretion.  The designee proceeded in the manner required by law.  Accordingly, Employer’s request to cancel the September 4, 2012 hearing will be denied.

CONCLUSIONS OF LAW

1) The designee did not abuse his discretion by determining he previously abused his discretion when he allowed Employee to withdraw her affidavit of readiness for hearing before properly advising her of possible consequences her withdrawal may have, and then reinstating her affidavit of readiness without first providing Employer an opportunity to be heard.

2) The September 4, 2012 hearing will not be cancelled.


ORDER

Employer’s June 20, 2012 petition is denied.

Dated in Anchorage, Alaska on August 31, 2012.
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RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JUANA CONTRERAS-MENDOZA Employee/ applicant v. QDOBA MEXICAN GRILL DBA, Employer; ARGONAUT INSURANCE CO., insurer / defendants; Case No.  200804514; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on August 31, 2012.
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