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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	ROMAN W. BANDULET, 

Employee, 
Claimant,
v. 

BP ALASKA EXPLORATION INC.;
BP EXPLORATION (ALASKA) INC.,
Employer,

and 

INSURANCE CO OF NORTH AMERICA;
PACIFIC EMPLOYERS INS. CO.,
Insurer,

Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  199828598, 200310512
AWCB Decision No. 12- 0151
Filed with AWCB Fairbanks, Alaska

on August 31, 2012


Roman Bandulet’s (Employee) March 25, 2011 workers’ compensation claim (WCC) seeking medical costs, transportation costs and attorney fees and costs was scheduled for hearing on February 28, 2012, and was heard in Fairbanks, Alaska on July 12, 2012.  Attorney Randall Cavanaugh appeared and represented Employee, who appeared and testified on his own behalf.  Employee’s neighbor, Alton Ogard, appeared and testified on Employee’s behalf.  Attorney Robin Gabbert appeared and represented BP Alaska Exploration, Inc. and BP Exploration (Alaska), Inc. (Employers).  The record closed at the hearings conclusion on July 12, 2012.

ISSUES
Employee contends it is undisputed he suffered two job related back injuries: the first in 1998 while opening a valve with a cheater, and another in 2003 when he fell onto pipes and a chain wheel fell on him.  He contends the 1998 injury resulted in spinal surgery at L4-5 in 1999.  This caused stiffening of the L4-5 segment, which Employee describes as a “fusion,” putting additional stress on his spine at L3.  He contends the additional stress at L3 and the 2003 injury necessitated the second spinal surgery at L3-5 in 2010.  Employee further contends Employer has not rebutted the presumption of compensability and therefore contends his claim for benefits should be granted.

Employer disagrees with Employee’s medical history and contends Employee had a laminotomy and disc excision in 1999, not a spinal fusion.  It contends it accepted Employee’s 1998 injury as compensable and his injury resolved.  Employer contends the 2003 injury did not involve Employee’s back and resolved as well.  It contends Employee lead a very active life following these injuries and worked until retirement.  Employer contends degenerative changes were noted in Employee’s spine at age 40 and he has a history of back pain, particularly when getting out of bed.  Employer contends any treatment subsequent to 2006 was not necessitated by the work injuries, but was the natural progression of arthritis.  It contends Employee’s claim should be denied.

1) Is Employee entitled to medical and related transportation costs?

2) Is Employee entitled to interest?

3) Is Employee entitled to attorney’s fees and costs?

FINDINGS OF FACT
The following facts and factual conclusions are established by a preponderance of the evidence:

1) A 1981 x-ray is the first medical record and showed mild degenerative change in the lumbar spine when Employee was 41 years old.  (Drake report, November 11, 1981).

2) On March 1, 1999, Employee sought treatment from John Quimby, D.O., complaining of right leg pain starting at his ankle and working its way up the leg into the lower back.  Employee reported the first onset while shoveling snow in December, and reported waking up with the same pain at work the previous week.  Dr. Quimby’s impression was lumbar strain with radicular symptoms or sciatica.  (Quimby report, March 1, 1999).

3) A March 12, 1999 x-ray showed moderately advanced degenerative disc disease of the lower spine with accompanying apophyseal osteoarthritis, early bilateral iliofemeral osteoarthritis, moderate mid to lower spondylosis, thoracic degenerative disc disease with accompanying costotransverse osteoarthritis, cervical kyphosis, lumbar hypolordosis and pelvic enthesopathies.  (Adams report, March 13, 1999).

4) On March 29, 1999, Employee saw his primary care provider, Scott Mackie, M.D.  Employee’s pain was localized to his ankle.  The chart notes indicate Employee “did the entire roof of his house in December” and Employee aggravated the pain the following day at work while climbing into (illegible).  (Mackie report, March 29, 1999).

5) On April 19, 1999, Employee retuned to Dr. Quimby complaining of right low back pain radiating down his leg into his foot.  Employee stated this was the same pain he had before, and reported it developed after getting up and down and kneeling in the pew at church.  Dr. Quimby diagnosed recurrent lumbar strain with possible radiculopathy and recommended a magnetic resonance imaging (MRI) study.  (Quimby report, April 19, 1999).

6) On April 24, 1999, Employee presented to First Care complaining of continuing and worsening right leg pain upon getting out of bed.  After speaking with Dr. Quimby, the treating physician ordered a MRI.  (Manwiller report, April 24, 1999).

7) The April 24, 1999 MRI showed a large sequestered disc herniation right posterior L5, probably arising from the L4-5 disc and extensive degenerative disease in the L4-5 and L5-S1 disc and facet joints.  (Sisk report, April 24, 1999).

8) On April 26, 1999, Employee returned to Dr. Quimby with a worsening of his leg pain on two occasions while attending church and again while getting out of bed that morning.  Dr. Quimby’s diagnosed a probable herniated nucleus pulposis at L4-5 with significant disc degeneration at L4-5 and L5-S1 and referred Employee to Louis Kralick, M.D., for a surgical evaluation.  (Quimby report, April 26, 1999).  

9) On May 3, 1999, Employee reported injuring his low back on three occasions, April 17, 1998, May 20, 1998 and June19, 1998, when opening and closing valves the previous year.  As an explanation for late reporting the injuries, Employee contended he did not know he had a lower back injury.  (Report of Occupational Injury or Illness, May 3, 1999).

10) On May 11, 1999, Employee saw Dr. Kralick and reported the onset of back pain associated with work activities about three months previous.   Employee reported a history of back ache about a year prior while opening some well components at work; however those complaints “fairly well resolved” in the interim without any residual symptoms.  Dr. Kralick recommended a lumbar laminotomy and right L5-S1 disc excision with nerve root decompression.  (Kralick report, May 11, 1999).

11) On May 19, 1999, Dr. Kralick performed a right L4-5 laminotomy and disc excision.  Multiple large fragments of disc material were found and excised.  Employee’s disc material submitted to pathology showed degenerative change with hisotologic evidence of herniation.  (Kralick report, May 19, 1999; Vanantwerp report May 20, 1999).

12) On June 9, 1999, Dr. Quimby completed a physician’s report opining Employee’s spinal condition was work related.  (Physician’s Report, June 9, 1999).

13) On June 22, 1999, Dr. Kralick saw Employee for a follow up evaluation.  Employee’s pain complaints had completely resolved and he had not been taking any pain medication since about the third day following the surgery.  (Kralick letter, June 22, 1999).

14) On July 19, 1999, Dr. Kralick saw Employee for a follow up evaluation.  Employee was not taking any pain medication and was, overall, “very comfortable” after the surgery.  Dr. Kralick anticipated Employee returning to work on July 30, 1999.  (Kralick letter, July 19, 1999).

15) On September 7, 1999, Dr. Kralick saw Employee for a follow up evaluation.  Employee had returned to work and resumed a full activity level without any significant restrictions.  Employee was not experiencing any significant pain in the back or lower extremities and denied taking any pain medication.   Dr. Kralick opined Employee’s spinal condition was related to the work injury.  (Kralick letter and report, September 7, 1999).

16) On May 9, 2000, Dr. Kralick saw Employee for a follow up evaluation.  Employee remained stable and Dr. Kralick instructed Employee to continue his full activity level.  Employee’s only leg symptom was tightness after working a long shift, which improved with rest.  (Kralick letter, May 9, 2000).

17) On July 3, 2001, Shawn Johnston, M.D., performed a permanent partial impairment (PPI) rating.  Dr. Johnston stated: “As there is no involvement of his activities of daily living, and his minimal residual tingling does not affect him from a functional standpoint, I believe 10% permanent impairment to be his rating.”  (Johnston report, July 3, 2001).

18) On July 15, 2003, Employee was injured when a chain wheel came off its shaft after Employee pulled on it.  The chain wheel fell on Employee causing him to fall six feet onto some piping.  Employee suffered left ankle and left posterior flank contusions, left chin laceration and left ankle swelling.  (Report of Occupational Injury or Illness, July 15, 2003).

19) July 15, 2003 x-rays showed degenerative lumbar disc disease and a non-displaced ankle fracture, but no fracture of Employee’s back.  (Radiology reports, July 15, 2003).

20) On July 17, 2003, Jeffrey Moore, M.D., diagnosed Employee with a left medial malleolus fracture, non-displaced, and a lumbosacral sprain and strain.  (Moore report, July 17, 2003).

21) On July 25, 2003, an MRI scan of Employee’s lower spine showed multilevel intervertebral disc degenerative changes most prominent at L4-5 and L5-S1, complete disc height loss, mildly prominent osteophytes, bilateral foraminal narrowing and a modest circumferential intervertebral disc bulge.  (MRI report, July 25, 2013).

22) On August 14, 2003, x-rays showed Employee’s left ankle fracture had completely healed.  Employee had no pain complaints and was released to return to regular work from an “orthopedic standpoint.”  (Moore report, August 14, 2003).

23) On October 13, 2003, a computed tomography (CT) scan showed “newly visible” healing rib fractures on the right at the 6th, 11th, and 12th ribs, as well as a healing fracture of the right transverse process at L1.  (CT report, October 13, 2003).

24) On October 16, 2003, Dr. Mackie reported all fractures from the July 15, 2002 injury had healed.  (Mackie report, October 16, 2003).

25) On June 1, 2005, Employee retired from BP.  (Bandulet, Dietrich report, November 17, 2006).

26) On July 13, 2005, Dr. Mackie authored a letter addressed “To Whom it May Concern,” which stated he had previously treated Employee, including following the July 15, 2003 work injury.  The letter’s heading references “Permanent Injury Impairment,” though Dr. Mackie does not provide a rating in the letter.  (Mackie letter, July 13, 2005).

27) On July 13, 2005, Employee returned to Dr. Johnston for a second PPI rating.  Employee complained of “24 hours pain on the right rib cage; lower back and left leg on ankle on the fracture!  Also pain on chin.”  Dr. Johnston rated Employee’s impairment at 18%, which included 10% from the 1999 back condition.  The additional 8% rating included 5% for the L1 fracture, 1% for the ankle and 3% for facial/trigeminal nerve pain/injury.  (Johnston report, July 13, 2005).

28) On August 9, 2006, Employee presented to Dr. Mackie complaining of mid to low back pain radiating to his hip and left lower extremity.  The pain started the previous Sunday and became much worse.  (Mackie report, August 9, 2006).

29) An August 11, 2006 MRI showed no disc protrusions at any level; spinal stenosis at L3-4 with bilateral foraminal stenosis; mild spinal stenosis at L4-5 with significant degenerative disc disease and bilateral foraminal stenosis; some scaring evidence around the caudal sac, but no evidence of caudal sac deformity; and severe degenerative disc disease at L5-S1 with bilateral foraminal stenosis.   (MRI report, August 11, 2006).

30) On August 16, 2006, Employee returned to Dr. Mackie and explained upon waking a week and a half previous, he had severe pain in his back and left leg all the way to his toes.  (Mackie questionnaire, dated August 18 [sic], 2006).

31) On August 30, 2006, Employee saw Michael Gevaert, M.D., for chronic recurrent low back pain.  Dr. Gevaert diagnosed acute left L5 radiculopathy with a history of work related recurrent back injuries.  Employee had a trip to Poland planned and was concerned about paralysis without further surgery.  Dr. Gevaert assured Employee there was no risk of paralysis at that time and recommended a caudal epidural steroid injection.  (Gevaert report, August 30, 2006).

32) On October 11, 2006, after returning from Poland, Employee saw Dr. Gevaert.  Employee was pain free and his symptoms had nearly completely resolved.  Dr. Gevaert recommended Employee remain active and engage in an exercise program.  (Gevaert report, October 11, 2006).

33) On November 17, 2006, Thomas Dietrich, M.D., examined Employee for an employer’s medical evaluation (EME).  Employee stated he had not been able to stand on his left leg since August 6th because of pain in the back of his leg, but was now pain free.  Dr. Dietrich discussed the 2003 injury with Employee and noted Employee had recovered from those injuries, returned to work, felt like he was back to his “baseline status,” and retired on June 1, 2005.  Thereafter, Employee reported having “occasional sensory symptoms in the dorsum of the right foot, but basically no other symptoms.”  Employee stated he did well until August 6, 2006, when he awoke about 7:00 a.m. and, as he got out of bed, stepped onto his left leg and had severe pain from his back down to his toes.  Employee reported his pain subsided while he was in Poland, and never came back.  Employee felt he had “returned to pre-injury status” except for some slight intermittent tingling in the dorsum of the left foot, same as on the right, and some pain in the right lateral ankle in the evening.  After reviewing MRI scans from April 24, 1999, August 11, 2006 and July 25, 2003, Dr. Dietrich diagnosed: 1) severe lumbar degenerative disc at L4-5 and L5-S1; 2) postoperative status lumbar laminectomy, L4-5 right for protruded intervertebral disc; and 3) probable small disc protrusion L4-5 left with onset August 6, 2006, resolved.  Dr. Dietrich opined Employee’s August 6, 2006 episode was related to his degenerative disc disease and not either the work injuries of 1998 or 2003.  Dr. Dietrich stated Employee has “a virtual collapse” of the lower two lumbar discs and it is unlikely he will have further difficulty with disc protrusions at either of those levels.  Hypothetically, were Employee to have future low back pain, Dr. Dietrich opined it would most likely be due to the first and not the second injury.  Dr. Dietrich opined Employee was medically stable and needed no further treatment.  (Dietrich report, November 17, 2006).

34) On November 29, 2006, Employer controverted benefits based on Dr. Dietrich’s November 17, 2006 EME.  (Notice of Controversion November 29, 2006).

35) On June 17, 2009, Employee saw urologist, William Clark, M.D., for an annual visit.  Employee asked Dr. Clark osteoarthritis/osteopenia questions and Dr. Clark recommended vitamin D for osteoporosis and questionable osteopenia.  (Clark report, June 17, 2009).

36) On February 11, 2010, Employee presented at First Care reporting low back pain radiating down his left leg, which started when he got out of bed the previous Sunday.  Employee stated he had received a steroid injection that “worked for four years.”  (Holmes report, February 11, 2010).

37) On February 16, 2010, Dr. Gevaert administered a caudal epidural steroid injection.  (Gevaert report, February 16, 2010).

38) On March 2, 2010, Employee returned to Dr. Gevaert and reported the caudal epidural injection had given him just two hours of relief before the pain returned.  Employee wanted to wait another week to see if the injection would provide him with relief.  (Holmes report, March 2, 2010)

39) On March 11, 2010, Employee returned to Dr. Gevaert complaining of increased symptoms in the coccyx and S1 joint areas.  Dr. Gevaert administered a second caudal epidural injection. (Holmes report, March 11, 2010; Gevaert report March 11, 2010). 

40) On March 25, 2010, Employee returned to Dr. Gevaert and reported the second caudal epidural injection gave him three days relief and all his symptoms returned.  Dr. Gevaert ordered an MRI.

41) A March 26, 2010 MRI showed marked degenerative changes, particularly at L4-5 and L5-S1 with mild encroachment on the neural foramina at those levels without significant nerve root compression, a combination of facet joint disease, ligamentum flavum hypertrophy and disc protrusion caused moderately severe central canal stenosis at L3-4 and L2-3.  (MRI report, March 26, 2010).

42) On April 19, 2010, Employee saw Dr. Kralick for a surgical evaluation.  Dr. Kralick assessed persistent back and leg pain associated with advanced degenerative spondylosis at L3-5 and facet joint and ligamentum flavum changes resulting in severe spinal stenosis with thecal sac and nerve root compression.  Dr. Kralick recommended a laminectomy with spinal canal and nerve root decompression at L3-5.  (Kralick report, April 19, 2010).

43) On June 25, 2010, Dr. Kralick performed a lumbar laminectomy with spinal canal and multiple nerve root decompression bilaterally at L3-5.  (Kralick report, April 19, 2010).

44) On July 27, 2010, Dr. Kralick saw Employee for a follow-up evaluation.  Employee was making excellent progress and did not have any residual back pain.  Employee’s lower extremity distal tingling continued to improve.  (Kralick report, July 27, 2010).

45) On March 14, 2011, Dr. Kralick wrote a letter “To whom it May Concern,” in which he opined Employee’s work injuries were “a substantial factor in the need for Employee’s decompressive surgery.”  (Kralick letter March 14, 2011).

46) On March 29, 2011, Employee filed a claim for medical costs, transportation, attorney’s fees and costs and a second independent medical evaluation (SIME).  (Employee’s WCC, March 25, 2011).

47) On April 19, 2011, Employer controverted the claim based on Dr. Dietrich’s November 17, 2006 EME.  (Notice of Controversion, April 19, 2011).

48) On June 11, 2011, Dr. Dietrich conducted another EME and stated: “Mr. Bandulet is doing quite well at the present time regarding his low back.  He had excellent relief in his spinal canal stenosis following Dr. Kralick’s procedure in June 2010.”  With respect to causation, Dr. Dietrich stated: 

The spinal canal stenosis is due to a spinal canal that is somewhat congenitally shallow.  This was compounded by the relative immobility of the L4-5 and L5-S1 discs, which has resulted in progressive facet joint hypertrophy since the last MRI scan in 2006.  The degenerative change weakens the annulus fibrosis and may result in a disc protrusion when the pressure within the disc space exceeds the ability of the annular fibers to confine it.  The point is that the degenerative process predisposes the individual to injury rather than the injury resulting in the disc space collapse.  It is likely that the relative immobility at L4-5 and L5-S1 has increased the progression of the spinal stenosis  at the L3-4 level. 

Dr. Dietrich concluded although Dr. Kralick’s June 25, 2010 surgery was reasonable and necessary treatment for Employee’s spinal condition, the work injuries were not a substantial factor in the need for surgery.  (Dietrich report, June 11, 2011).

49) On July 18, 2011, Employer controverted benefits based on Dr. Dietrich’s November 17, 2006 and June 11, 2011 EME reports.  (Notice of Controversion, April 19, 2011).

50) On October 12, 2011, medical disputes between Drs. Kralick and Dietrich, John Cleary, M.D., performed an SIME. Regarding the April 17, 1998 work injury, Dr. Cleary opined Employee suffered an annular tear at that time while using the cheater to open the valve at work, and the first significant disc fragment extrusion later commenced while Employee was shoveling snow at home in December of 1998.  Dr. Cleary thought Dr. Kralick’s May 19, 1999 surgery was therefore related to the April 17, 1998 work injury, but noted Employee had an excellent recovery and opined the injury had resolved by July 19, 1999, when Dr. Kralick released Employee to work.  However, Dr. Cleary did not think either the April 17, 1998 or July 15, 2003 work injuries were related to Employee’s spinal canal stenosis at L3-4 and Dr. Kralick’s June 25, 2010 surgery.  Instead, Dr. Cleary opined Employee’s subsequent need for care was the result of the natural progression of a significant osteoarthritic condition in his lumbar spine, initially noted on plain x-rays in 1999.  

The significant spinal stenosis at the L3-4 level of his lumbar spine was unrelated to the work injuries . . . . Rather, it was due to the development and progression of degenerative changes at L3-4, primarily the thickening of the ligament and facet joint hypertrophy, resulting from the increased stresses on this level from the stiff segments at L4-5 and L5-S1.  At these levels, with advanced degenerative disc disease, the normal and anticipated progression of the pre-existing osteoarthritic changes . . . led to a loss of motion from L4 to S1 forming a stiff segment.

Regarding Employee’s previous complaints regarding back pain upon getting out of bed, Dr. Cleary explained:  

[T]he onset of pain in the low back on getting out of bed is considered to be a phenomenon related to arthritic joints such as the facet joints when weight is imposed.  The pain usually resolves as the patient increases activity.  As Mr. Bandulet advised Dr. Dietrich, ‘the pain goes away with lying down and walking’ i.e. when the painful joints are unburdened as in lying down or active walking.

Cleary report, October 18, 2011.

51)  On November 4, 2011, Employer controverted benefits based on Dr. Cleary’s October 18, 2011 SIME report.  (Notice of Controversion, November 4, 2011).

PRINCIPLES OF LAW

At the time of Employee’s April 17, 1998 and July 15, 2003 work injuries, AS 23.30.010 provided: 

AS 23.30.010. Coverage.  Compensation is payable under this chapter in respect of disability or death of an employee.

Decisional law interpreted former AS 23.30.010 to require payment of benefits when employment was “a substantial factor” in disability or need for medical treatment.  Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979).  Employment is “a substantial factor” in bringing about the disability or need for medical care where “but for” the work injury, a claimant would not have suffered disability at the time he did, in the way he did, or to the degree he did, and reasonable people would regard it as the cause and attach responsibility to it.  Fairbanks North Star Borough v. Rogers and Babler, 747 P.2d 528 (Alaska 1987).  A preexisting disease or infirmity does not disqualify a claim if employment aggravated, accelerated, or combined with disease or infirmity to produce death or disability.  Thornton v. Alaska Workers’ Compensation Board, 411 P.2d 209 (Alaska 1966).  Aggravation of a preexisting condition may be found absent any specific traumatic event.  Providence Washington Insurance v. Banner, 680 P.2d 96 (Alaska 1984).

AS 23.30.095.  Medical treatments, services, and examinations.  (a) The Employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the Employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured Employee has the right of review by the board.  
AS 23.30.120. Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that

(1) the claim comes within the provisions of this chapter. . . .

“The text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.”  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996) (emphasis in original).  Therefore, an injured worker is afforded a presumption all the benefits she seeks are compensable (id.).  Medical benefits including continuing care are covered by the AS 23.30.120(a) presumption of compensability.  Municipality of Anchorage v. Carter, 818 P.2d 661, 664-665 (Alaska 1991). The Alaska Supreme Court in Sokolowski v. Best Western Golden Lion, 813 P.2d 286, 292 (Alaska 1991) held a claimant “is entitled to the presumption of compensability as to each evidentiary question.” 

The presumption’s application involves a three-step analysis.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).  First, Employee must establish a “preliminary link” between the “claim” and his employment.  In less complex cases, lay evidence may be sufficiently probative to make the link.  VECO, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Employee need only adduce “some,” “minimal” relevant evidence (Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987)) establishing a “preliminary link” between the “claim” and the employment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316.  The witnesses’ credibility is of no concern in this first step.  Excursion Inlet Packing Co. v. Ugale, 92 P.3d 413, 417 (Alaska 2004).

Second, once the preliminary link is established, the presumption is raised and attaches to the claim.  Employer has the burden to overcome the raised presumption by coming forward with substantial evidence rebutting the evidence Employee adduced to raise the presumption.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  “Substantial evidence” is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.  Id. at 1046.   Employer’s evidence is viewed in isolation, without regard to Employee’s evidence.  Id. at 1055.  Therefore, credibility questions and weight accorded Employer’s evidence is deferred until after it is decided if Employer produced a sufficient quantum of evidence to rebut the presumption.  Norcon, Inc. v. Alaska Workers’ Compensation Board, 880 P.2d 1051, 1054 (Alaska 1994); citing Big K Grocery v. Gibson, 836 P.2d 941 (Alaska 1992).

If an employer, in appropriate cases not involving “work-relatedness,” produces substantial evidence rebutting the presumption, the presumption drops out, and the employee must prove all elements of the “claim” by a preponderance of the evidence.  Louisiana Pacific Corp. v. Koons, 816 P.2d 1381; citing Miller v. ITT Services, 577 P 2d. 1044, 1046.  The party with the burden of proving asserted facts by a preponderance of the evidence must “induce a belief” in the fact finders’ minds the asserted facts are probably true.  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  

AS 23.30.135.  Procedure before the board.

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .  

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

8 AAC 45.142. Interest. (a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

(b) The employer shall pay the interest

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee’s beneficiary or estate, if the employee has paid the provider of the medical benefits;

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The courts have consistently instructed the board to award interest for the time-value of money, as a matter of course.  See Land and Marine Rental Co. v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352 (Alaska 1994); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1191 (Alaska 1993).  For injuries which occurred on or after July 1, 2000, AS 23.30.155(p) and 8 AAC 45.142 require payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.  Relying on Rawls, Davis held rehabilitation specialists are entitled to interest on fee awards.  Davis, at 7.
AS 23.30.145.  Attorney fees. (a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell, 718 P.2d 971, 974-75 (Alaska 1986), held attorney’s fees awarded by the board should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to ensure adequate representation.  In Bignell, the court required consideration of a “contingency factor” in awarding fees to employees’ attorneys in workers’ compensation cases, recognizing attorneys only receive fee awards when they prevail on the merits of a claim (id. at 973).  The board was instructed to consider the nature, length, and complexity of services performed, the resistance of the employer, and the benefits resulting from the services obtained, when determining reasonable attorney’s fees for the successful prosecution of a claim (id. at 973, 975).

In Harnish Group, Inc. v. Moore, 160 P.3d 146 (Alaska 2007), the Alaska Supreme Court discussed how and under which statute attorney’s fees may be awarded in workers’ compensation cases.  A controversion, actual or in fact, is required for the board to award fees under AS 23.30.145(a).  “In order for an employer to be liable for attorney’s fees under 
AS 23.30.145(a), it must take some action in opposition to the employee’s claim after the claim is filed.”  Id. at 152.  Fees may be awarded under AS 23.30.145(b) when an employer “resists” payment of compensation and an attorney is successful in the prosecution of the employee’s claims.  Id.  In this latter scenario, reasonable fees may be awarded.  Id. at 152-153.  

In Lewis-Walunga v. Municipality of Anchorage, AWCAC Decision No. 123 (December 28, 2009), the AWCAC stated “AS 23.30.145(a) establishes a minimum fee, but not a maximum fee.”  A fee award under AS 23.30.145(a), if in excess of the statutory minimum fee, requires the board to consider the “nature, length, and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.”  Id.

ANALYSIS
1) Is Employee entitled to medical and related transportation costs?

Primarily at issue are medical costs for Dr. Kralick’s June 25, 2010 surgery.  Employee contends either or both his 1998 and 2003 injuries were a substantial factor in the need for his 2010 spinal surgery.  Employer contends the work injuries had long since resolved and were not a substantial factor in the need for Employee’s 2010 surgery, but rather the surgery was necessitated by Employee’s long standing, preexisting joint degeneration and arthritis.  These are factual questions to which the presumption of compensability applies.  

Employee raises the presumption of compensability with Dr. Kralick’s March 14, 2011 “To Whom it May Concern” letter, in which he opined Employee’s work injuries were a substantial factor in Employee’s need for his 2010 surgery.  The presumption attaches to Employee’s claim and shifts the burden to Employer, who must rebut the presumption through substantial evidence proving either or both Employee’s 2003 and 2010 injuries were not a substantial factor in the need for Employee’s medical treatment.  Employer rebuts the presumption with the EME report of Dr. Dietrich and the SIME report of Dr. Cleary, both of whom opine the work injuries were not a substantial factor in Employee’s need for medical treatment, and both of whom provide an alternate cause for Employee’s lumbar condition, spinal stenosis caused by preexisting progressive disc degeneration.  This evidence is adequate to rebut the presumption and shift the burdens of production and persuasion to Employee who must prove his claim by a preponderance of the evidence.   

The record indicates Employee’s 1998 injuries resolved following Dr. Kralick’s surgery in 1999, and Employee’s 2003 injury resolved later that same year.  The only direct evidence on causation favoring compensability for the 2010 surgery is Dr. Kralick’s March 14, 2011 “To Whom it May Concern” letter, where he generally concludes Employee’s work injuries were a substantial factor in Employee’s need for medical treatment without citing to any specific medical records in support of his opinion.  On the other hand, both Dr. Dietrich’s EME report and Dr. Cleary’s SIME report specifically reject the work injuries as a substantial factor in the need for Employee’s 2010 surgery.  Although couched in slightly different terms, both Dr. Dietrich and Dr. Cleary provide nearly identical explanations for Employee’s lumbar condition.  Dr. Dietrich stated Employee’s need for surgery was brought about by the “relative immobility of the L4-5 and L5-S1 discs” due to “degenerative change,” while Dr. Cleary stated Employee’s need for surgery was brought about by the “stiff segments at L4-5 and L5-S1” as a result of “advanced degenerative disc disease” and the “normal and anticipated progression of the pre-existing osteoarthritic changes.”  Incidentally, although Employee referred to this immobility or stiffening as a “fusion” at hearing, these segments were never surgically fused.  Both reports make clear that the immobility or stiffening of these segments was a naturally occurring degenerative process and not, as Employee contends, the result of his 2003 surgery.

Because Drs. Dietrich and Cleary cite specific medical records in support of their conclusions, and because both had the benefit of reviewing Employee’s complete medical record, their opinions are afforded greater weight than Dr. Kralick’s March 14, 2011 “To Whom it May Concern” letter.  It is further noted Employee’s 2010 flare up and surgery occurred nearly five years after Employee voluntarily retired, making it further less likely that either the 1998 or 2003 injuries aggravated, accelerated or combined with Employee’s nearly thirty year history of degenerative disease to produce the need for his surgery in 2010.  Employee has failed to meet his burden.  A preponderance of the evidence demonstrates the 1998 and 2003 work injuries were not a substantial factor in Employee’s need for medical treatment and Employees claim for medical and related transportations costs will therefore be denied.

2) Is Employee entitled to interest?

The law provides for payment of interest to compensate for the time-value of money when either medical benefits or disability compensation remains unpaid.  For the reasons set forth above, since no compensable medical benefits ever came due, Employee’s claim for interest will be denied. 

3) Is Employee entitled to attorney fees and costs?

The law provides for an award of statutory attorney fees and costs on the amount of compensation controverted and awarded.  For the reasons set forth above, since no compensable medical benefits will be awarded, Employee’s claim for attorney fees and costs will be denied.

CONCLUSIONS OF LAW
1) Employee is not entitled to medical and related transportation costs.

2) Employee is not entitled to interest.

3) Employee is not entitled to attorney fees and costs.

ORDER

Employee’s March 25, 2011 workers’ compensation claim seeking medical costs, transportation costs and attorney fees and costs is denied.

Dated in Fairbanks, Alaska on August 31, 2012. 

ALASKA WORKERS' COMPENSATION BOARD
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Robert Vollmer, Designated Chair
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Krista Lord, Member
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Zeb Woodman, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROMAN W. BANDULET employee / claimant v. BP ALASKA EXPLORATION INC.; BP EXPLORATION (ALASKA) INC., employers; INSURANCE CO. OF NORTH AMERICA; PACIFIC EMPLOYERS INS. CO., insurers / defendants; Case Nos. 199828598, 200310512; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, and served upon the parties this 31st day of August 2012.

















Victoria Zalewski, Office Assistant
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