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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	RICHARD SIPES, 

                               Employee, 

                                            Respondent,

                                                   v. 

ACUREN USA, INC.,

                               Employer,

                                        and 

INSURANCE COMPANY OF THE 

STATE OF PENNSYLVANIA/

GALLAGHER BASSET/

WILTON ADJUSTMENT SERVICE, INC.,
                               Insurer and Adjuster,    

                                            Petitioners.                       
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No. 200719449
AWCB Decision No.12-0152
Filed with AWCB Anchorage, Alaska 

on September 4, 2012


Acuren USA, Inc. and Insurance Company of the State of Pennsylvania/Gallagher Bassett/Wilton Adjustment Service, Inc.’s (Employer) April 10, 2012 Petition to Dismiss Employee’s October 7, 2011 Workers’ Compensation Claim was heard on the basis of the written record on August 15, 2012, in Anchorage, Alaska.  Employee represents himself and did not file a written brief.  Employer is represented by Randall Weddle of Holmes Weddle & Barcott, P.C., and filed a brief in support of its petition.  Hearing was set on June 20, 2012.  The record closed on August 15, 2012.

ISSUE

Employer contends Employee’s October 7, 2011 claim should be dismissed as Employee has not submitted any evidence supporting his request to modify or set aside the July 30, 2009 compromise and release agreement (C&R).

As Employee did not attend the prehearing conference (PHC) at which this written record hearing was scheduled or submit any written documentation other than his initial claim, his position on Employer’s petition to dismiss is unknown.

Shall Employee’s October 7, 2011 workers’ compensation claim seeking to set aside the July 30, 2009 C&R be dismissed?

FINDINGS OF FACT

A review of the record establishes the following facts and factual conclusions by a preponderance of the evidence:

1) On November 4, 2007, Employee injured his right shoulder while working for Employer.  (Report of Occupational Injury or Illness, November 7, 2007).

2) Employer accepted the compensability of the injury and began paying temporary total disability (TTD) benefits.  (Compensation Report, January 3, 2008).

3) On February 25, 2009, Robert Rehbock entered his appearance on behalf of Employee.  (Entry of Appearance, February 23, 2009).

4) On July 24, 2009, the parties filed a signed C&R with the board.  Under the terms of the C&R, Employer agreed to pay Employee a lump sum of $25,000.00, allocated as $5,000.00 for job dislocation, $5,000.00 for permanent partial impairment benefits, and $15,000 for future medical treatment.  In return, Employee waived his rights to all benefits under the Alaska Workers’ Compensation Act, including an express waiver of any entitlement to future medical benefits:

The parties agree that the employer shall not be responsible for any future medical and related transportation benefits for the employee. Waiver of medical benefits is justified due to the serious dispute as to the need for future medical care.  Waiver is also justified due to the consideration being paid herein, which is sufficient to cover future medical costs the employee may have.

(C&R, filed July 24, 2009, at 4-5)(emphasis added).

5) The C&R further read:

Upon approval of this Settlement Agreement by the Alaska Workers’ Compensation Board and upon payment as specified under this Agreement, this Settlement Agreement shall be enforceable and shall forever discharge the liability of the employer to the employee and to his heirs, beneficiaries, executors and assigns, for all compensation and other benefits arising out of or in any way connected with the injuries, illnesses, symptoms, or conditions referred to in the Introduction, including any claims for the right shoulder or low back, which might now be due or might become due in the future under the Alaska Workers’ Compensation Act. By signing this Settlement Agreement, the employee acknowledges his intent to release the employer from any and all liability under the Alaska Workers’ Compensation Act for all claims, unless expressly excepted in this Agreement, arising out of or in any way connected with the injuries, illnesses, symptoms, or conditions referred to in the Introduction. The parties recognize that the employee’s injuries and disabilities are or may be continuing and progressive in nature and that the nature and extent of the injuries and resulting disabilities may not be fully known at this time. Nevertheless, the employee, relying on his own judgment and not on any representations made by the employer or by the employer’s agents, has decided that it is in his best interest to settle all claims under the Alaska Workers’ Compensation Act in accordance with the terms of this Agreement, including claims arising out of or in any way connected with any known or as yet undiscovered injuries, disabilities, or damages associated with the injuries, illnesses, symptoms, or conditions referred to in the Introduction. To this end, the parties mutually waive any right they may have to set aside this Settlement Agreement, based upon any mistake of law or upon any changed condition or circumstance. Further, the parties agree that the payments made and the claims released under this Agreement shall be final and binding, regardless of any change in the law or change in the interpretation of the law governing the parties’ rights and responsibilities under the Alaska Workers’ Compensation Act. The parties agree that this Agreement shall not be enforceable until approved by the Alaska Workers’ Compensation Board under AS 23.30.012(b). 

(Id., at 6-7)(emphasis added).

6) Above his signature, Employee made the following sworn acknowledgement:

I, Richard J. Sipes, being first duly sworn, depose and say:

I am the employee named in this Settlement Agreement.  I have read this Agreement carefully and understand its contents.  I have signed this Agreement freely and voluntarily.  I attest this Agreement is in my best interest….

(Id., at 7).

7) Employee initialed each of the nine pages of the C & R, and signed it in full before an Alaska notary public.  (Id., at 8).

8) On July 30, 2009, the board approved and issued the C&R.  (Record).

9) On October 20, 2009, Robert Rehbock withdrew as Employee’s attorney.  (Withdrawal of Attorney, October 20, 2009).

10) On August 11, 2011, the parties attended a PHC at Employee’s request:

EE advised that he requested this conference to have the 7/30/2009 C&R modified in a way that would allow him to obtain his pre-injury position back with Acuren and provide additional compensation for medical treatment.  EE stated that his attorney (Robert Rehbock) did not sufficiently explain the terms of the 7/30/2009 C&R and that his signing of same was done under financial duress and while he was under the influence of medication. 

Designee advised EE to file a WCC requesting modification of the 7/30/2009 C&R to begin the process of moving this issue towards a hearing before the Board.  ER advised that he would respond in writing once the claim had been filed and served on all parties. 

(PHC Summary, August 11, 2011).

11)  On October 11, 2011, Employee filed a workers’ compensation claim seeking permanent total disability benefits from November 11, 2007 forward, medical costs, transportation costs, compensation rate adjustment, penalty and interest.  On the first page of the claim form, Employee stated:

The approved settlement of $25,000.00 for future medical expensive (sic) by the workmen’s comp board has expired I need more money to pay for medical expenses loss of wages the Settlement of $25,000.00 was not enough money for future medical expense and loss of wages, I suffer from my scapula did not get the right medical treatment that I needed longer to heal and more Dr. Ross said this injury was caused by the roto (sic) cuff repair due to my strength of the scapula that caused me to have a rotor (sic) cuff tear again and the injury of Nov. 11, 2007, I still suffer continuous chronic pain in right shoulder neck and upper back since Nov 11, 2007…. I was told by the prehearing judge to file this claim with the workmen’s comp board while Mr. Holiday (sic, Holloway) the representative for Acuren USA and Wilton adjustment was right there and I would be entitled to what I got  paid by the Wilton adjuster insurance adjuster I think I was getting $1680.00 bi-weekly plus transportation benefits and medical….

(Workers’ Compensation Claim, October 7, 2011).

12) On January 4, 2012, the parties attended a prehearing conference.  Employee orally amended his October 7, 2011 claim to clarify “he is seeking to set aside or possibly modify the 7/30/09 C&R to allow for the benefits he is claiming in the 11/8/11 WCC.”  (PHC Summary, January 4, 2012).
13) On January 10, 2012, Employer took Employee’s deposition:

Q.     …Exhibit 1 [7/30/09 C&R], it’s got your initials on each page.

A.     Correct. That’s correct.

Q.
It reflects that you read it; correct?

A.
(No oral response.)

Q.
You have to answer yes or no.

A.
Right.

Q.
You’re nodding and nodding doesn’t go on a transcript.

A. 
That’s true. That’s true, yup.

Q. 
So you read every page. Did you talk to Mr. Rehbock about the terms of the settlement, over the phone or in any way?

A. 
Yes, I have. I talked to him a couple of-- many of times. I even made an appointment to see one of the -- I guess, their judge’s review board, administrative law judge or whatever.

Q.
I’m sorry. Before you signed the compromise and release form, you talked to Mr. Rehbock about it, is that right?

A. 
Right.

Q. 
And When you said, “many times,” did you mean you talked to Mr. Rehbock many times before you signed it?

A. 
Correct.

…

A.
… I asked for a hearing comp board prehearing or a hearing judge to go over the C and R with me, so I can fully understand what it was saying.

Q.
Okay. So-- I’m sorry. I didn’t mean to interrupt you. Go ahead.

A.
Right. Anyways, she told me, she said, “Mr. Sipes,” she said, “if you develop more than $25,000 occurring expenses,” she said, “just get with McHenna (sic, McKenna) Wentworth. And if nothing happens, file a prehearing thing with the administration there at the workers’ compensation to amend your-- to amend your C and R agreement to ask for more money.”

 Q.
Okay. Well, I don’t want to put words in your mouth, but I want to make sure the board understands what you’re saying. When you signed the C and R, it was your understanding that it didn’t waive anything because you could always go back and ask for more?

A.
Right.

Q.
And you’re telling me that a hearing person --not a prehearing person, but a hearing officer on the board told you that?

A.
Exactly. She said, “You could always go back and ask for more.”  Correct.

Q.
And you felt that meant you could get it?

A.
No, I-- that’s a different thing.

Q.
Well, anybody can ask for anything.

A.
Exactly. I can ask for one hundred million dollars.

Q.
Correct. But you thought, after talking to this lady-

A.
Right.

Q.
--that there wasn’t any question, that you could get more money even though you were signing that C and R?

A.
Right.

Q.
Okay. That’s what I want to know.

A.
Right.

Q.
And you don’t remember that person’s name?

A.
No, I don’t.

Q.
Do you remember what she looked like?

A.
She was a lady in her-- probably mid-40s or so. And she had -- I mean, she had curly hair. That’s pretty much -- she had glasses. She was pretty much in-- and they probably have her on record there at the workers’ compensation --

Q.
What was the color of her hair?

A.
It was dark. She had a little gray in it.

Q.
What?

A.
She had grey in her hair like I have mine, but…

Q.
You say she was in her mid-40s?

A.
I would say she’s in her mid-40s, yes.

Q.
Can you estimate a height; is she shorter than you?

A.
I would say probably about five-three.

Q.
I know women are sensitive about their weight, but did she seem to be trim, thin, overweight?

A.
She was thin. She really dressed really nice, really well. She kept herself nice and clean.  She acted in a professional manner. I mean, she-- I mean, like any professional woman would dress like in that profession. You know, that’s what she dressed like.

Q.
Okay. I want to be clear on, and I’m not asking to you tell me what your lawyer said--

A.
Right.

Q.
--but you felt pressure coming from your lawyer; is that right?

A.
Correct.

Q.
So between the pressure from your lawyer and the reassurance that you got from the workers’ comp board hearing officer, you felt comfortable signing the C and R?

A.
Right.

Q.
And you had read it?

A.
Correct.

Q.
And you understood it; is that correct?

A.
Right.

Q.
And you had the ability to consult with an attorney on this subject; correct?

A.
Correct.

Q.
McHenna (sic)Wentworth wasn’t talking to you about rushing to sign the C and R; was she?

A.
Actually, she wasn’t. She --like she said, though, she said -- she said, “I’m in the process of hiring an attorney right now to get this C and R so we can get you paid.”

Q.
And that’s last time you talked to her?

A.
That’s-- pretty much. And that’s when-- you know, I need to get a-- hire an attorney.  And she said that-- she said, “It’s not me that cut you off. It’s-- you know, it’s converting (sic) your claim. It was the main insurance company itself that did it.” She said, “I have no fault of any of that right there.”  She said-- you know, they do things beyond her head, beyond her control. Like she told me, she’s only limited to what she can do, and that’s it.

Q.
Okay. And Mr. Holloway, of this office, had no direct contact with you. You were just dealing with Mr. Rehbock; is that right?

A.
Right. And I don’t know how much contact they had or whatever. It’s between him and Mr. Rehbock. I don’t know what was going on between any of them.

(Employee deposition testimony, at 37; 46-51).

14)  On April 10, 2012, Employer filed a petition to dismiss Employee’s October 7, 2011 claim for “fail[ing] to state a claim upon which relief may be granted and fail[ing] to provide a basis to set aside the C&R.”  Employer certified he served a copy of the petition on Employee at P. O. Box 4472, Soldotna, Alaska 99669. (Employer’s Petition, April 9, 2012).

15)  On May 9, 2012, the board served notice on Employee at P. O. Box 4472, Soldotna, Alaska 99669, notifying him a PHC would be held on June 20, 2012.  (Prehearing Notice, May 9, 2012).

16) On June 20, 2012, a PHC was held.  Employee did not attend.  The board designee noted:

Designee attempted to reach EE at (907)283-3340 and (907)252-6602 neither of which provided an answer or a message machine.  Designee checked the Board’s file to determine if correspondence sent to EE (including this prehearing’s notice) had been returned thereby indicating that EE has not been receiving correspondence, no returned correspondence was located.  ER confirmed that he has been unable to reach EE to discuss this claim but did indicate that EE attended the 1/10/12 deposition.  ER also confirmed that EE had not filed an Opposition to ER’s 5/3/12 ARH and per AS 23.30.110(c) Designee is required to set a Hearing before the Workers’ Compensation Board on the issue of: 




Dismissal of EE’s 11/8/2011 WCC 

A Hearing on the Written Record is to be held on 8/15/2012.  The parties shall serve and file legal memoranda (briefs) by 8/8/2012 in accordance with 8 AAC 45.060, 8 AAC 45.112, 8 AAC 45.114, and 8 AAC 45.120.  Briefs without attachments or exhibits must be sent by e-mail to Admin Assistant Teresa Nelson at teresa.nelson@alaska.gov concurrently with filing.  Any request for a continuance, postponement, cancellation, or change of the hearing date will be reviewed in accordance with 8 AAC 45.074.

In addition, the Board designee encourages EE to seek the assistance of a Workers’ Compensation Technician at (907) 269-4980, if EE has any questions pertaining to his claim.
(PHC Summary, June 20, 2012)(emphasis in original).

17)  On July 13, 2012, the Board sent notice for the August 15, 2012 written record hearing to the Employee via certified mail at P. O. Box 4472, Soldotna, Alaska 99669.  Employee signed the “green card” certified mail receipt on July 19, 2012.  (Hearing Notice, July 13, 2012; Certified mail receipt, July 19, 2012).

18)  At all times relevant to this decision, Employee’s mailing address has been P. O. Box 4472, Soldotna, Alaska 99669.  (Record).

19)  Employee has not filed any evidence or written argument with the Board, other than his initial October 7, 2011 workers’ compensation claim.  (Record).

20)  Employee does not allege and there is no evidence to suggest Employer or its agents made material or fraudulent misrepresentations to induce Employee to sign the C & R.  (Record).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that 

(1) This chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this 
chapter. . . . 

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.“  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-534 (Alaska 1987).

AS 23.30.012.  Agreements in regard to claims.  (a) At any time after death, or after 30 days subsequent to the date of the injury, the employer and the employee or the beneficiary or beneficiaries, as the case may be, have the right to reach an agreement in regard to a claim for injury or death under this chapter, but a memorandum of the agreement in a form prescribed by the director shall be filed with the division.  Otherwise, the agreement is void for any purpose.  Except as provided in (b) of this section, an agreement filed with the division discharges the liability of the employer for the compensation, notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245, and is enforceable as a compensation order.

(b) The agreement shall be reviewed by a panel of the board if the Employee or beneficiary is not represented by an attorney licensed to practice in this state, the beneficiary is a minor or incompetent, or the clamant is waiving future medical benefits.   If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245…

AS 23.30.135.  Procedure before the board.  (a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

The Alaska Workers’ Compensation Act does not permit workers’ compensation settlement agreements to be set aside because of a unilateral or mutual mistake of fact.  Olsen Logging Co. v. Lawson, 856 P.2d 1155, 1158-59 (Alaska 1993).

An employee’s argument a workers’ compensation C&R should be set aside because the Employee did not know the extent of his or her disability at the time the agreement was signed is a mistake of fact on the Employee’s part, which cannot serve as a basis to set aside an agreement.  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1007-1008 (Alaska 2009).  

A workers’ compensation C&R is a contract and is subject to interpretation as any other contract.  In order to avoid a contract based on a misrepresentation, the party seeking to avoid the contract must show (1) a misrepresentation; (2) which was fraudulent or material; (3) which induced the party to enter the contract; (4) upon which the party was justified in relying. Seybert v. Cominco Alaska Exploration, 182 P.3d 1079, 1093-1094 (Alaska 2008).

ANALYSIS

A compromise and release agreement may be set aside only where an injured worker was induced into signing the agreement through a fraudulent or material misrepresentation. A compromise and release agreement may not be set aside where a party to the agreement makes a mistake of fact.

Here, Employee acknowledged at his deposition he read the C&R and discussed the consequences of signing it “many times” with his attorney before he signed it.  He initialed every page of the agreement and signed an attestation he had read the agreement carefully, understood it and was signing it freely and voluntarily.  He testified at deposition he made the decision to settle his case through his counsel’s advice and was not pressured by the adjuster or Employer’s attorney.  

Employee received notice of the June 20, 2012 PHC setting this written record hearing and the August 15, 2012 hearing.  He has not filed any written evidence beyond his written statement on the face of his October 2011 claim.  There is no evidence Employer misled Employee or that Employee signed the July 2009 C&R under duress.

From the agreement’s express terms, Employee knew or should have known his future medical benefits were waived in the July 2009 agreement, as $15,000.00 was specifically allocated for medical benefits.  That he may have misunderstood, and believed he “could always go back and ask for more,” as he testified a board hearing officer informed him, would be a mistake of fact, for which a C&R may not be set aside.

By the C&R’s unambiguous terms, Employee knew or should have known his shoulder condition may be continuing and progressive in nature, and that the nature and extent of his condition and resulting disability might not be fully known at the time he signed the C&R.  With this knowledge, Employee released Employer from any liability for further indemnity benefits or future medical care for his shoulder.  If Employee is disabled as a result of his work injury or needs additional medical treatment for his shoulder condition, his belief in his ability to work and the stability of his medical condition when he signed the agreement will have been a mistake of fact on his part, for which a C&R may not be modified or set aside.  

Employer’s petition to dismiss Employee’s claim to set aside the July 30, 2009 C&R will be granted.
CONCLUSION OF LAW

Employee’s October 7, 2011 workers’ compensation claim seeking to set aside the July 30, 2009 C&R will be dismissed.

ORDER

1)  Employer’s petition to dismiss Employee’s October 7, 2011 workers’ compensation claim is granted.

2)  Employee’s October 7, 2011 workers’ compensation claim is denied and dismissed.

Dated in Anchorage, Alaska on September 4, 2012





ALASKA WORKERS’ COMPENSATION BOARD
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Amanda K. Eklund,






Designated Chair
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Rick Traini, Member
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Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the Board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the Board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the Board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.  

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of RICHARD SIPES, employee/respondent v. ACUREN USA, INC., employer; THE INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA/GALLAGHER BASSETT/WILTON ADJUSTMENT SERVICE, INC., insurer and adjuster/petitioners; Case No. 200719449; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, on September 4, 2012.
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  Kimberly Weaver, Clerk
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