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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512
	REBECCA L. BARGER, 

                                  Employee, 

                                             Applicant,

                                                 v. 

CITY OF WRANGELL,

                                 Employer,

                                                    and 

ALASKA PUBLIC ENTITY INSURANCE,

                                 Insurer,

                                                Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200613876
AWCB Decision No. 12-0153

Filed with AWCB Juneau, Alaska

On September 5, 2012


Rebecca Barger’s (Employee; now known as Rebecca Bliss) January 10, 2011, May 8, 2012 and June 15, 2012, workers’ compensation claims were heard before a two-member panel on August 14, 2012, in Juneau, Alaska.  The hearing date was selected on July 19, 2012.  Employee appeared telephonically, represented herself and testified.  Attorney Colby Smith appeared and represented the City of Wrangell (Employer).  The record closed at the hearing’s conclusion on August 14, 2012.

ISSUES

Employee contends she is entitled to past and ongoing medical treatment for her neck, right shoulder and right upper extremity conditions and symptoms, which she contends result from her work with Employer.  

Employer contends Employee had preexisting degenerative joint disease in her neck and age-related arthritis in her shoulder, prior to her employment with Employer.  Employer contends Employee’s preexisting shoulder condition was aggravated by Employee’s September 11, 2006 work injury, but contends the work-related aggravation resolved by September 18, 2006.  Employer contends Employee did not have any work-related injury to or aggravation of her neck.  Because Employee’s past and current symptoms are not work-related and no further medical treatment attributable to the work injury is needed, it contends Employee is not entitled to medical treatment and related transportation costs.

1) Is Employee entitled to past and continuing medical treatment and related transportation costs for her neck, right shoulder and right upper extremity conditions and symptoms?

Employee contends since her work injury, her pain has never resolved and she is permanently and totally disabled because of the work injury.  She seeks permanent total disability (PTD) benefits.

Because Employee’s past and current symptoms are not work-related, Employer contends Employee is not entitled to PTD.

2) Is Employee entitled to PTD benefits?

Employee contends since her work injury, her pain has never resolved and she has incurred permanent partial impairment (PPI).

Because Employee’s past and current symptoms are not work-related, Employer contends Employee is not entitled to PPI. 

3) Is Employee entitled to PPI benefits?

Employee also requests an order finding Employer’s controversions are unfair or frivolous.

Employer contends it properly controverted Employee’s entitlement to ongoing benefits in reliance on opinions of Employee’s treating physician, the second independent medical evaluator (SIME), and its employer independent medical evaluators (EIME).  It contends its controversions are therefore not unfair or frivolous.

4) Are Employer’s controversions unfair or frivolous?


FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) In September 1989, Employee injured her neck in an automobile accident. (Cleary Deposition 35:8-39:11, March 26, 2012; SIME Report at 6, Dr. Cleary, February 17, 2012; Prehearing Conference Summary, July 14, 2011). 
2) On October 14, 2005, David McCandless, M.D., treated Employee for constant and wide-spread joint pain and diagnosed diffuse joint pain.  Employee had this for years and described her pain as, “a burning under the kneecaps, as well as general soreness of the ankles, elbows and sometimes the wrists.  The back has been a longstanding problem as has her neck, while these seem a little worse right now.”  (Chart Note, Dr. McCandless, October 14, 2005).
3) On October 26, 2005, Dr. McCandless treated Employee for worsening joint pain and diagnosed persistent musculoskeletal pain, without signs of systemic illness or reduction in function.  Dr. McCandless opined Employee may have, “early DJD, deconditioning, and possibly musculoskeletal syndrome such as fibromyalgia as potential causes for her pain.  It may well be multifactorial.”  Dr. McCandless referred Employee to physical therapy.  (Chart Note, Dr. McCandless, October 26, 2005).
4) On November 4, 2005, Employee began physical therapy with Ron Chadwick, P.T.  Employee reported:
The past seven years she has had joint pains with edema fluctuating throughout the body including shoulders, elbows, wrists, hips, knees and ankles.  States her neck gets out of alignment periodically requiring adjustments as well.  Also states sometimes gets numbness on the lateral aspect of the hand on the right in the mornings.

(Chart Note, Chadwick, November 4, 2005).
5) On November 25, 2005, Dr. McCandless treated Employee for joint pain and Employee reported her knees, back and neck were all better but she continued to have pain in her elbow.  (Chart Note, Dr. McCandless, November 25, 2005).

6) On September 12, 2006, Employee reported while working for Employer, she injured her right shoulder from overuse while mowing and weed-eating on September 11, 2006.  (Report of Injury, September 12, 2006).
7) On September 12, 2006, James Yates, M.D., treated Employee for right shoulder pain and diagnosed right shoulder pain and overuse syndrome.  While working for Employer, Employee used a weed-eater without a shoulder strap for 12 hours over a two-day period, causing her to sustain the weed-eater’s weight while clearing tall grass.  Employee had slow onset of burning pain in her right shoulder after several hours of using the weed-eater, and had right hand tingling.  Employee denied any prior right shoulder or neck problems.  Dr. Yates reported Employee had good range of motion in her neck and right shoulder, with no sign of impingement.  Dr. Yates restricted Employee from working until September 18, 2006 and instructed Employee to return to the clinic if she was not doing better in five to seven days.  He directed Employee to return sooner if she developed any new problems, particularly neurological.  Dr. Yates opined the overuse injury would not result in permanent impairment.  (Emergency Department Note, Dr. Yates, September 12, 2006; Work Release Recommendation Note, Dr. Yates, September 12, 2006; Physician Report, Dr. Yates, September 13, 2006; Bliss Deposition 32:18-25, April 12, 2011).

8) On September 16, 2006, a right shoulder x-ray was a “normal study.”  (Radiologist Report, Emory Gonzales, M.D., September 16, 2006).
9) Employee subsequently did not seek shoulder treatment from 2006 to 2009 because she was symptom-free and was careful not to aggravate it.  Employee saw a chiropractor twice for her neck during this time but did not otherwise seek neck treatment.  (Record; Bliss; Bliss Deposition 35:16-39:12; 52:9-53:25).

10) In 2009, Employee returned to work as a bartender three nights a week.  When Employee’s work schedule increased to five nights a week, she began having burning right arm pain and neck pain.  (Bliss Deposition 35:16-39:12).

11) On October 13, 2009, family practitioner Margaret Torreano, M.D., treated Employee for right arm tingling, numbness and itching and diagnosed neck and right arm pain with some biceps weakness and paresthesias, suspect radiculopathy.  Employee reported, “She was in an MVA at about age 19 when she was rear ended and she was seen in the ER and they told her she had torn all the ligaments in her neck and back.”  (Chart Note, Dr. Torreano, October 13, 2009).

12) On October 13, 2009, a cervical spine magnetic resonance imaging (MRI) scan showed modest cervical spondylotic change C6-7 and straightening of the cervical lordotic posture.  (Radiologist Report, Lee Michels, M.D., October 13, 2009).
13) On November 11, 2009, a cervical spine MRI showed multilevel degenerative disk disease and disk protrusions with severe spinal canal and neuroforaminal stenosis at C5-C6 with spinal canal and neuroforaminal stenosis to a lesser degree at C6-C7.  (Radiologist Report, David Vanderburgh, M.D., November 11, 2009).
14) On December 9, 2009, William Betts, M.D., evaluated Employee for neck and right shoulder pain.  Employee reported “she had worked for a city and was mowing lawns and approximately four years ago developed these pains.  Since April or March of this year, the pain has worsened.”  (Chart Note, Dr. Betts, December 9, 2009).

15) On March 2, 2010, Susanne Fix, M.D., performed a complete discectomy and osteophyte resection for decompression of the neural elements, arthrodesis C5-6, C6-7, placement of tricortical allograft C5-6, C6-7, and anterior spinal instrumentation using the helix plate from NuVasive.  (Operative Report, Dr. Fix, March 2, 2010).

16) On September 2, 2010, in response to Employee’s request for an opinion of whether Employee’s neck, right shoulder and arm symptoms and conditions were caused or aggravated by her September 2006 work injury, Dr. Torreano stated, “I cannot say if this injury caused her symptoms” and “The Work Comp injury may have indeed aggravated this underlying problem.”  (Chart Note, Dr. Torreano, September 2, 2010).

17) September 10, 2010, a right upper extremity MRI showed, (1) partial undersurface tear of the supraspinatus tendon, and (2) acromioclavicular arthrosis, the association with a partial supraspinatus tear raises the possibility of an impingement syndrome.  (Radiologist Report, Heather Tauschek, M.D., September 10, 2010).
18) On January 10, 2011, Employee filed a claim for temporary partial disability (TPD) and PPI benefits in addition to medical and related transportation costs.  (Claim, January 10, 2011).

19) On February 7, 2011, Employer controverted Employee’s requested benefits based on Dr. Yates’ opinions releasing Employee to work in September 2006 and stating no permanent impairment will result from her September 2006 work injury.  (Controversion, February 7, 2011).

20) On April 20, 2011, orthopedic surgeon John W. Swanson, M.D., examined Employee for an EIME.  Dr. Swanson’s numerous diagnoses included: (1) preexisting spondylosis of the cervical spine with arthritis of the uncovertebral and facet joints and degenerative disc disease, (2) spontaneous C6 radicular complaints while asleep, 09/12/06, due to #1, (3) recurrent C6 radicular complaints, 2009, (4) possible incomplete cervical fusion at C6-7, (5) preexisting osteoarthritis of the right acromioclavicular joint, (6) preexisting congenital mildly hooked Type III acromion, right shoulder, (7) impingement syndrome due to diagnoses #5 and #6, (8) mild chondromalacia of the right patellofemoral joint, and (9) probable spondylosis of the lumbar spine with arthritis of the facet joints and degenerative disc disease.  He opined Employee’s September 2006 work activities did not cause, aggravate, accelerate or combine with her preexisting conditions and did not result in any work-related disability or need for medical treatment.  Dr. Swanson stated Employee had preexisting symptoms, as reported in records from 2005.  He opined Employee’s underlying, preexisting spondylosis in her cervical spine with arthritis of the uncovertebral and facet joints and degenerative disc disease was the substantial cause of Employee’s disability, complaints, symptoms and need for medical treatment.  He opined the underlying etiology of Employee’s worsening condition was the natural progression of her preexisting spondylosis.  Dr. Swanson further opined Employee has no work-related permanent impairment.  (EIME Report, Dr. Swanson, April 20, 2011).
21) On May 5, 2011, Employer controverted all benefits based on Dr. Swanson’s April 20, 2011 EIME report.  (Controversion, May 5, 2011).

22) On January 16, 2012, Dr. Fix treated Employee for neck and bilateral arm pain and diagnosed (1) pseudarthrosis of C5-7 fusion, (2) recent new injury, right chest, with possible rib fractures, stable, (3) chronic pain, and (4) history of tendonitis bilateral forearms.  Dr. Fix recommended exploration of Employee’s fusion with revision and re-decompression.  (Chart Note, Dr. Fix, January 16, 2012).
23) On February 17, 2012, Employee saw neurosurgeon John Cleary, M.D., for a second independent medical evaluation (SIME).  Dr. Cleary’s numerous diagnoses included: (1) cervical spondylosis resulting from progressive osteoarthritic changes in her cervical spine, as a result of a rear-end vehicular collision when she was 19 years old and (2) spontaneous onset of right C6 radiculopathy as a result of the natural progression of cervical osteoarthritis resulting in severe foraminal stenosis at C5-C6 bilaterally, symptomatic on the right.  Dr. Cleary opined Employee’s September 2006 work injury did not cause, aggravate, accelerate or combine with her preexisting conditions and did not result in any work-related disability or need for medical treatment.  He opined the substantial cause of Employee’s disability and need for medical treatment was her non-work related natural progression of osteoarthritis in the cervical spine generated as a result of the vehicular collision when Employee was 19 years old.  Dr. Cleary further opined Employee has no work-related permanent impairment.  (SIME Report, Dr. Cleary, February 17, 2012).
24) On February 28, 2012, Dr. Fix performed (1) exploration of fusion, C5 to C7 with removal of indwelling hardware and (2) takedown of old fusion with re-decompression, C5-C6, C6-C7 and refusion of C5-C6 and C6-C7 levels using allograft and a small amount of BMP and placement of the same plate with new screws C5 to C7.  (Operative Report, Dr. Fix, February 28, 2012).

25) On March 5, 2012, Employer controverted all benefits based on Dr. Cleary’s February 17, 2012 SIME report.  (Controversion, March 5, 2012).
26) On April 30, 2012, Employer controverted PTD benefits based on Drs. Swanson’s and Cleary’s reports, in addition to Dr. Yates’ opinion Employee could return to work following her overuse injury.  Employer filed similar controversions on May 29, 2012, and July 5, 2012.  (Controversion, April 30, 2012, May 29, 2012, and July 5, 2012).
27) Employee has recently been found eligible for and receives Social Security disability benefits because of her neck.  No physician has opined Employee’s PTD is work-related.  No physician has opined Employee has work-related PPI.  (Record; Bliss).

28) On April 12, 2011, Employee was deposed and stated her neck conditions and symptoms were not work-related.  Employee stated her neck did not hurt at all following her September 11, 2006 work activities.  (Bliss Deposition 41:21-42:16; 69:11-14).

29) On February 20, 2012, Dr. Cleary was deposed and explained the substantial cause of Employee’s need for her cervical fusions was her preexisting degenerative joint disease, which resulted from her 1989 motor vehicle accident.  Dr. Cleary concurred with Dr. Yates Employee did have an overuse shoulder injury in September 2006, and opined the work injury resolved by September 18, 2006, when Dr. Yates released Employee back to work.  Dr. Cleary explained Employee’s September 11, 2006 work activity of using a weed-eater and the contemporaneous medical records evidence Employee had a shoulder overuse injury and no injury to her neck.  (Cleary Deposition 17:2-17; 21:7-22:13).

30) On May 23, 2012, Dr. Swanson was deposed and opined Employee’s September 11, 2006 work activities did not cause or aggravate her neck symptoms nor did it accelerate her need for medical treatment of her neck condition.  He stated the stress placed on arms from activities like weed-eating, pulling bags, and mowing lawns does not place stress on the neck.  Instead the force on the arms goes up the arms, through the collar bone on the front, the shoulder blade in the back, down the thoracic and lumbar spines and out through the pelvis to the lower extremities.  He stated there is no study in the literature which demonstrates increased disc pressure of the cervical spine with any lifting, pushing, or pulling activities with the arms.  There is stress placed on the shoulder and other body parts, but not the neck.  Dr. Swanson reviewed Employee’s 2006 x-rays and found evidence of impingement caused by her preexisting age-related arthritis in Employee’s acromioclavicular joint and a hooked acromion presenting some undersurface degeneration of the supraspinatus tendon.  Dr. Swanson explained the hook on the acromion curves down and rubs on Employee’s rotator cuff and Employee’s arthritis of the acromioclavicular joint has inferiorly directed bone spurs, pushing down on the rotator cuff.  He explained when there are symptoms in the shoulder due to mechanical impingement, it becomes an impingement syndrome.  That is when the preexisting conditions irritate the underlying bursa or rotator cuff enough to produce symptoms.  He opined this mild impingement syndrome was a result of Employee’s September 11, 2006 work activities but was a temporary condition which resolved by September 18, 2006.  He stated Employee’s September 11, 2006 work activities were not the substantial cause of Employee’s need for right shoulder medical treatment after September 2006, nor did it accelerate Employee’s need for treatment.  He opined the substantial cause of Employee’s disability and need for medical treatment was because of her preexisting degenerative condition of bone spurs on the acromioclavicular joint rubbing on her tendon and Employee’s preexisting cervical osteoarthritis.  He also opined Employee has no work-related neck or right shoulder permanent impairment.  (Swanson Deposition 13:9-24:9; 46:25-47:14).

31) On July 19, 2012, Employee’s claims for PTD, PPI, medical and related transportation costs and a finding of unfair or frivolous controversion were scheduled to be heard on August 14, 2012.  (Prehearing Conference Summary, July 19, 2012).

32) On August 14, 2012, Employee stated she was unsuccessful in obtaining a medical opinion from a treating physician relating her claims for permanent total disability and permanent partial impairment to her September 11, 2006 work injury.  (Bliss).

33) Dr. Cleary and Dr. Swanson are credible.  (Experience, judgment, observations).

34) Employee’s September 11, 2006 work activities temporarily aggravated Employee’s pre-existing right shoulder condition but this aggravation is not the substantial cause of Employee’s disability and need for medical treatment after September 17, 2006.  Employee’s September 11, 2006 work activities did not cause or aggravate Employee’s preexisting neck condition.  The non-work related natural progression of Employee’s preexisting right shoulder and neck conditions is the substantial cause of Employee’s past and ongoing disability and need for medical treatment.  (Record).

PRINCIPLES OF LAW

AS 23.30.001. Intent of the legislature and construction of chapter.  It is the intent of the legislature that

(1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

(2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

The board may base its decision not only on direct testimony, medical findings, and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.010. Coverage. (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS 23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death or the need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

A finding reasonable persons would find employment was or was not a cause of the Employee’s disability and impose or deny liability is, “as are all subjective determinations, the most difficult to support.”  Id. at 534.  A preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.  See, e.g., Thornton v. Alaska Workmen’s Compensation Bd., 411 P.2d 209, 210 (Alaska 1966); Burgess Constr. Co. v. Smallwood, 623 P.2d 312, 317 (Alaska 1981).  The court stated in Burgess the causation question before the board in aggravation cases was whether employment aggravated, accelerated or combined with an employee’s preexisting condition so as to be a substantial factor in bringing about the disability.  Id.  Burgess addressed the causation standard applied in workers’ compensation cases prior to the 2005 amendments to the Act, which imposed liability whenever employment was “a substantial factor” in an employee’s disability, death or need for medical treatment.  City of Seward v. Hansen, Alaska Workers’ Comp. App. Comm’n Dec. No. 146 at 10 (Jan. 21, 2011).  A work-related injury may result in temporary disability, and treatment to restore an employee to pre-injury condition, without necessarily being the substantial cause in bringing about the need for all future medical treatment of the underlying condition.  O’Hara v. Carr-Gottstein Foods Safeway Inc., Alaska Workers’ Comp. App. Comm’n Dec. No. 093 at 16 (December 4, 2008).
AS 23.30.095.  Medical treatments, services, and examinations.  (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. . . .  It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board.  The board may authorize continued treatment or care or both as the process of recovery may require. . . . 

An injured worker is entitled to a prospective determination of whether the injury is compensable, regardless of any pending claim for medical care or other benefits.  Summers v. Korobkin Constr., 814 P.2d 1369 (Alaska 1991).

AS 23.30.120 Presumptions. (a) In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that 

(1) the claim comes within the provisions of this chapter. . . .

Under AS 23.30.120(a)(1), benefits sought by an injured worker are presumed to be compensable.  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996).  The presumption of compensability is applicable to any claim for compensation under the workers’ compensation statute.  Id. (emphasis omitted).  The presumption application involves a three-step analysis.  To attach the presumption of compensability, an employee must first establish a “preliminary link” between his or her injury and the employment.  See, e.g., Tolbert v. Alascom, Inc., 973 P.2d 603, 610 (Alaska 1999).  For injuries occurring after the 2005 amendments to the Act, if the employee establishes the link, the presumption may be overcome at the second stage when the employer presents substantial evidence, which demonstrates a cause other than employment played a greater role in causing the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150 at 7 (March 25, 2011).  Because the board considers the employer’s evidence by itself and does not weigh the employee’s evidence against the employer’s rebuttal evidence, credibility of the parties and witnesses is not examined at the second stage.  See, e.g., Veco, Inc. v. Wolfer, 693 P.2d 865, 869-870 (Alaska 1985).  
If the board finds the employer’s evidence is sufficient, in the third step the presumption of compensability drops out, the employee must prove her case by a preponderance of the evidence, and must prove in relation to other causes, employment was the substantial cause of the disability or need for medical treatment.  Runstrom v. Alaska Native Medical Center, Alaska Workers’ Comp. App. Comm’n Dec. No. 150 at 8 (March 25, 2011).  This means the employee must “induce a belief” in the minds of the fact finders the facts being asserted are probably true.  See Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).  In the third step, the evidence is weighed, inferences are drawn from the evidence, and credibility is considered.

AS 23.30.122.  Credibility of witnesses.  The board has the sole power to determine the credibility of a witness.  A finding by the board concerning the weight to be accorded a witness’s testimony, including medical testimony and reports, is conclusive even if the evidence is conflicting or susceptible to contrary conclusions.  The findings of the board are subject to the same standard of review as a jury’s finding in a civil action.

The board’s finding of credibility “is binding for any review of the Board’s factual findings.”  Smith v. CSK Auto, Inc., 204 P.3d 1001, 1008 (Alaska 2009).  The board has the sole power to determine witness credibility, and its findings about weight are conclusive even if the evidence is conflicting.  See, e.g., Harnish Group, Inc. v. Moore, 160 P.3d 146, 153 (Alaska 2007); Thoeni v. Consumer Electronic Services, 151 P.3d 1249, 1253 (Alaska 2007); Municipality of Anchorage v. Devon, 124 P.3d 424, 431 (Alaska 2005).  The board has the sole discretion to determine the weight of the medical testimony and reports.  When doctors’ opinions disagree, the board determines which has greater credibility.  Moore v. Afognak Native Corp., Alaska Workers’ Comp. App. Comm’n Dec. No. 087 at 11 (Aug. 25, 2008).

AS 23.30.155. Payment of compensation… 


. . .
(o) The director shall promptly notify the division of insurance if the board determines that the employer’s insurer has frivolously or unfairly controverted compensation due under this chapter.  After receiving notice from the director, the division of insurance shall determine if the insurer has committed an unfair claim settlement practice under AS 21.36.125.
A controversion notice must be filed “in good faith” to protect an employer from a penalty or to avoid referral to the Division of Insurance.  Harp v. ARCO Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992).  “In circumstances where there is reliance by the insurer on responsible medical opinion or conflicting medical testimony, invocation of penalty provisions is improper.”  See also 3 A. Larson, Larson's Workmen's Compensation Law § 83.41(b)(2) (1990) (“Generally a failure to pay because of a good faith belief that no payment is due will not warrant a penalty.”).  “For a controversion notice to be filed in good faith, the employer must possess sufficient evidence in support of the controversion that, if the claimant does not introduce evidence in opposition to the controversion, the Board would find that the claimant is not entitled to benefits.”  Harp, 831 P.2d at 358.  Evidence the employer possessed “at the time of controversion” is the relevant evidence reviewed to determine its adequacy to avoid a penalty.  Id.

AS 23.30.180. Permanent total disability.  In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability. . . .

AS 23.30.190. Compensation for permanent partial impairment; rating guides.  (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under 

(b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. If the combination of a prior impairment rating and a rating under (a) of this section would result in the employee being considered permanently totally disabled, the prior rating does not negate a finding of permanent total disability.

ANALYSIS

1)  Is Employee entitled to past and ongoing medical treatment and related transportation costs for her neck, right shoulder and right upper extremity conditions and symptoms?

Employee had symptomatic medical conditions, which preexisted her work with Employer.  A preexisting disease does not disqualify a claim if employment aggravated, accelerated, or combined with the disease to produce the death or disability for which compensation is sought.  See Thornton, 411 P.2d at 210; Burgess, 623 P.2d at 317.  Burgess addressed the causation standard applied in workers’ compensation cases prior to the 2005 amendments to the Act, which imposed liability whenever employment was “a substantial factor” in an employee’s disability, death or need for medical treatment.  Hansen at 10.  However, in 2005, the legal definition of causation changed to narrow the Act’s scope of coverage.  For injuries occurring on or after November 7, 2005, the relative contribution of different causes of the disability or need for medical treatment must be identified and evaluated.  Benefits may be awarded if employment is, in relation to all other causes, “the substantial cause” of the disability, death or need for medical treatment.  Id. at 11-14.  When causes are compared, only one can be “the substantial cause.”  Id.  

Applying the post-2005 causation standard set forth in Hansen and the persuasive reasoning of Burgess, the causation question in this case is whether Employee’s employment aggravated, accelerated or combined with her preexisting conditions and is the substantial cause in bringing about her need for medical treatment for her neck, right shoulder and right upper extremity conditions and symptoms.

A) Did Employee’s employment aggravate, accelerate or combine with Employee’s preexisting neck, right shoulder and right upper extremity conditions and symptoms?

Employee attached the presumption of compensability to her claim her employment aggravated, accelerated or combined with her preexisting conditions with Dr. Torreano’s opinion, “The Work Comp injury may have indeed aggravated this underlying problem.”  This evidence is sufficient to raise the presumption of compensability and cause it to attach to Employee’s claim.  

Employer concedes Employee’s September 11, 2006 work activities aggravated Employee’s preexisting right shoulder/upper extremity conditions, albeit temporarily, but disputes there was any aggravation to Employee’s neck.  Employer rebutted the presumption with regard to Employee’s neck with the opinions of EIME orthopedic surgeon Dr. Swanson and SIME neurosurgeon Dr. Cleary, who opined Employee’s work activities did not aggravate, accelerate or combine with Employee’s preexisting neck condition.  Dr. Cleary said Employee’s September 11, 2006 work activity of using a weed-eater, in light of contemporaneous medical records, evidence Employee had a shoulder overuse injury and no neck injury.  Dr. Swanson stated the stress placed on arms from activities like weed-eating, pulling bags, and mowing lawns does not place stress on the neck.  Instead the force on the arms goes up the arms, through the collar bone on the front, the shoulder blade in the back, down the thoracic and lumbar spines and out through the pelvis to the lower extremities.  He stated there is no study in the literature which demonstrates increased cervical spine disc pressure with any lifting, pushing, pulling activities with the arms.  There is stress placed on the shoulder and other body parts, but not the neck.  Drs. Cleary and Swanson’s opinions standing alone are substantial evidence rebutting the presumption, because they rule out Employee’s employment as a cause of Employee’s worsening complaints and symptoms, including worsening pain.

Once Employer rebuts the presumption of compensability, Employee must prove her claim employment with Employer aggravated, accelerated or combined with her preexisting neck condition by a preponderance of the evidence.  Employee does not meet this burden. Dr. Torreano’s statement, “The Work Comp injury may have indeed aggravated this underlying problem” is conclusory with little analysis of how Employee’s September 16, 2006 work activities aggravated her preexisting neck condition.  Her statement regarding aggravation is not strong evidence and is given little weight.  Drs. Cleary and Swanson are credible in their opinions based on their thorough analysis of Employee’s medical records, and present strong and persuasive evidence Employee’s September 11, 2006 work activities did not aggravate her preexisting neck condition.  Dr. Cleary is a neurosurgeon and Dr. Swanson is an orthopedic surgeon.  They are better qualified than Dr. Torreano, a family practitioner, to render orthopedic and neurosurgical medical opinions, as they have more expertise in these areas.  Their reports are the strongest evidence on this issue.  
Employee stated her neck did not hurt at all following her September 11, 2006 work activities and Employee’s neck was virtually symptom-free until she started working as a bartender in 2009.  This lack of symptoms, coupled with Drs. Cleary and Swanson’s opinions Employee’s September 11, 2006 work activities did not aggravate Employee’s neck condition, is the evidence given greatest weight on this issue.  Employee has not proven by a preponderance of the evidence her September 11, 2006 work activities aggravated, accelerated or combined with her preexisting neck condition.

B) Was Employee’s September 11, 2006 work activities the substantial cause, in relation to other causes, of her need for medical treatment for her neck, right shoulder and right upper extremity conditions and symptoms?

The presumption of compensability also applies to this factual dispute.  Employee attached the presumption of compensability based on Dr. Torreano’s opinion, “The Work Comp injury may have indeed aggravated this underlying problem” and Employer rebutted the presumption with Drs. Swanson and Cleary’s opinions Employee’s work activities were not the substantial cause of Employee’s need for neck, right shoulder and right upper extremity medical treatment.  Dr. Cleary stated the substantial cause of Employee’s need for her cervical fusions was her preexisting degenerative joint disease, which resulted from her 1989 motor vehicle accident.  Dr. Cleary concurred with treating physician Dr. Yates Employee did have an overuse shoulder injury on September 12, 2006, and opined the work injury resolved by September 18, 2006, when Dr. Yates released Employee back to work.  

Dr. Swanson stated Employee had a mild impingement syndrome in September 2006, which was a result of Employee’s September 12, 2006 work activities, but opined the temporary right shoulder condition resolved by September 18, 2006.  He stated Employee’s September 12, 2006 work activities were not the substantial cause of Employee’s need for right shoulder medical treatment after September 2006, nor did it accelerate Employee’s need for treatment.  Dr. Swanson agreed Employee’s September 12, 2006 work activities did not cause or aggravate her neck symptoms nor did it accelerate her need for medical treatment of her neck condition.  Dr. Swanson stated the natural progression of Employee’s underlying, preexisting spondylosis in her cervical spine with arthritis of the uncovertebral and facet joints and degenerative disc disease, and Employee’s preexisting degenerative condition of bone spurs on the acromioclavicular joint rubbing on her tendon, was the substantial cause of Employee’s worsening symptoms, disability and need for medical treatment.  Drs. Swanson and Cleary’s reports standing alone are substantial evidence, which demonstrates a cause other than employment played a greater role in causing or worsening Employee’s neck, right shoulder and right upper extremity conditions and symptoms.  Their reports also provide an alternative explanation for Employee’s conditions and symptoms.  Employer rebuts the presumption Employee’s September 11, 2006 work activities are the substantial cause of her need for medical treatment for her neck, right shoulder and right upper extremity conditions and symptoms.

The burden of production now shifts to Employee.  Employee does not meet her burden of proving by a preponderance of the evidence her employment injury was the substantial cause of her need for past and continuing medical care for her neck, right shoulder and right upper extremity conditions and symptoms.  Although Employee’s work activities aggravated her preexisting right shoulder and upper extremity conditions and symptoms to require past medical treatment, Employee had many similar episodes of waxing and waning symptoms prior to September 11, 2006.  A work-related injury may result in temporary disability, and treatment to restore an employee to pre-injury condition, without necessarily being the substantial cause in bringing about the need for all future medical treatment of the underlying condition.  O’Hara at 16.  

Here, Employee injured herself weed-eating 12 hours over a two day period.  Employee’s treating physician Dr. Yates diagnosed her with overuse syndrome, right shoulder, and restricted Employee from working until September 18, 2006.  Dr. Yates instructed Employee to return to the clinic if she was not doing better in five to seven days. He directed Employee to return sooner if she developed any new problems, particularly any neurological problems.  Employee’s right shoulder and upper extremity were symptom-free until 2009, so she did not return to the clinic.  Employee stated her neck did not hurt at all following her September 11, 2006 work activities.  She sought essentially no medical treatment for her neck from 2006 to 2009.  In 2009, Employee returned to work as a bartender three nights a week, and when Employee’s work schedule increased to five nights a week, she began having burning right arm pain and neck pain.

Dr. Torreano is the only physician to link Employee’s need for neck, right shoulder, and right upper extremity medical treatment to her September 11, 2006 work activities.  As set forth above, Dr. Torreano’s statement, “The Work Comp injury may have indeed aggravated this underlying problem” is not strong evidence and is given little weight.  Drs. Cleary and Swanson are credible in their opinions based on their thorough analysis of Employee’s medical records, and present strong and persuasive evidence Employee’s September 11, 2006 work activities is not the substantial cause of Employee’s need for neck, right shoulder, and right upper extremity medical treatment after September 2006.  Dr. Cleary and Dr. Swanson are better qualified than Dr. Torreano to render orthopedic and neurosurgical medical opinions, as they have more expertise in these areas.  Their reports are the strongest evidence on this issue.
A review of the entire record evidences Employee’s September 11, 2006 work activities temporarily aggravated Employee’s preexisting right shoulder and right upper extremity conditions but Employee quickly improved and did not seek further medical treatment attributable to the work injury after September 2006.  Employee’s September 11, 2006 work activities did not cause or aggravate her preexisting neck condition or symptoms.  Comparing the relative contribution of the work injury, Employee’s September 11, 2006 work activities are not the substantial cause of any disability or need for medical treatment after September 17, 2006.  The substantial cause of Employee’s disability and need for medical treatment after September 17, 2006 is the natural progression of Employee’s preexisting conditions.  Accordingly, Employee’s claim for medical benefits and related transportation costs for treatment of her neck, right shoulder, and right upper extremity conditions and symptoms will be denied.

2)  Is Employee entitled to PTD benefits?

To prove her entitlement to PTD benefits, Employee must show by a preponderance of the evidence her September 11, 2006 work activities are the substantial cause of any permanent and total disability.  Employee failed to attach the presumption of compensability because no physician has opined Employee is permanently and totally disabled due to her September 11, 2006 work activities.  Furthermore, she presented no evidence from a vocational expert indicating she cannot find and maintain full-time employment on a consistent, readily available basis.  Even if Employee had attached the presumption of compensability, Employer rebutted the presumption with the opinions of Drs. Cleary and Swanson, who agreed with Dr. Yates Employee could return to work by September 18, 2006.

Employee has not proven by a preponderance of the evidence her September 11, 2006 work activities are the substantial cause, or even a cause, of any permanent and total disability.  Employee testified she was found eligible for social security disability benefits because of her neck condition.  No physician has opined Employee is permanently and totally disabled because of her September 11, 2006 work activities and the evidence, discussed in section one above, shows Employee’s work activities did not cause or aggravate her neck condition.  Viewing the evidence as a whole, Employee failed to meet her burden on this issue.  Her PTD claim will be denied.

3)  Is Employee entitled to PPI benefits?

The presumption of compensability applies to this factual dispute.  Employee failed to attach the presumption of compensability for PPI benefits for her neck, right shoulder and right upper extremity conditions and symptoms.  Employee has not obtained any PPI rating for any work-related neck, right shoulder and right upper extremity conditions and a PPI rating is necessary for obtaining an award of PPI benefits.

Even if Employee had attached the presumption of compensability, Employer rebutted the presumption with the opinions of Drs. Swanson and Cleary.  They opined no work-related permanent impairment was attributable to Employee’s neck, right shoulder and right upper extremity conditions.

Employee has not proven by a preponderance of the evidence she suffered work-related PPI attributable to her neck, right shoulder and right upper extremity conditions and symptoms.  Employee has not obtained a PPI rating for these conditions.  Viewing the evidence as a whole, Employee failed to meet her burden on this issue.  Her PPI claim for these conditions will be denied.

4) Are Employer’s controversions unfair or frivolous?

Employer produced sufficient evidence Employee is not entitled to benefits relating to her neck, right shoulder and right upper extremity conditions and symptoms.  Employer’s controversions were based upon this evidence.  Accordingly, at the time of controversion, Employer possessed sufficient, stand-alone evidence to find Employee was not entitled to benefits.  Its controversions were supported by responsible medical opinion and were filed in good faith.  Accordingly, Employer’s controversions were neither unfair nor frivolous.  Rockstad v. Chugach Eareckson Support Services, AWCAC Decision No. 140 at 37 (November 5, 2010).

CONCLUSIONS OF LAW

1)  Employee is not entitled to past and ongoing medical treatment and related transportation costs for her neck, right shoulder and right upper extremity conditions and symptoms.

2)  Employee is not entitled to PTD benefits.

3)  Employee is not entitled to PPI benefits.

4)  Employer’s controversions are not unfair or frivolous.

ORDER

1)  Employee’s claim for past and ongoing medical treatment and related transportation costs for her neck, right shoulder and right upper extremity conditions and symptoms is denied.

2)  Employee’s claim for PTD benefits is denied.

3)  Employee’s claim for PPI benefits is denied.

4)  Employee’s claim for a finding Employer’s controversions are unfair or frivolous is denied.

Dated in Juneau, Alaska this 5th day of September, 2012.
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Charles M. Collins, Member

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the board unless proceedings to appeal it are instituted. Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers' Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the board and all other parties to the proceedings before the board. If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23, 30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken. A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later. The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken. 
AS 23.30.128.

RECONSIDERATION

A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of REBECCA L. BARGER Employee/ applicant; v. CITY OF WRANGELL, Employer; ALASKA PUBLIC ENTITY INSURANCE, insurer / defendants; Case No. 200613876; dated and filed in the office of the Alaska Workers’ Compensation Board in Juneau, Alaska, on September       5, 2012.






Sue Reishus-O’Brien, Workers’ Compensation Officer
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