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P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHN  HESSEL, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA,

                                                 Employer,

                                                     Defendant.
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)
	FINAL
DECISION AND ORDER

AWCB Case No. 201009607
AWCB Decision No. 12-0154  

Filed with AWCB Anchorage, Alaska

on September 6, 2012


The State of Alaska’s (Employer) March 2, 2012 petition to terminate Employee’s 
AS 23.30.041(k) benefits, and John Hessel’s (Employee) March 20, 2012 appeal from the rehabilitation benefits administrator’s (RBA) denial of his vocational reemployment plan were heard on June 21, 2012, in Anchorage, Alaska.  On April 10, 2012, the parties stipulated to the June 21, 2012 hearing date.  Attorney Joseph Kalamarides appeared and represented Employee.  Assistant Attorney General Daniel Cadra appeared and represented Employer.  Employee appeared and testified.  The record remained open for Employee’s attorney to file and serve his attorney fee affidavit.  The panel met to deliberate on July 31 and August 30, 2012, and the record closed on August 30, 2012, after the panel last met.


ISSUES
Employer contends Employee is, as a matter of law, limited to 247 days of compensation under 
AS 23.30.041(k) after his permanent partial impairment (PPI) is exhausted but before he is actively participating in an approved or agreed-upon vocational reemployment plan.  It relies on the Alaska Workers’ Compensation Appeals Commission decision in Griffiths v. Andy’s Body & Frame, Inc., AWCAC Decision No. 08-035 (October 27, 2009).  Employer contends any statutory changes in the manner by which a person obtains a vocational reemployment eligibility evaluation since Griffiths does not affect Griffiths’ holding.  It contends Griffiths’ rule even if dictum provides “useful guidance” in determining limitations upon pre-plan compensation, and should be followed.  Employer contends Employee created delays, and expended some of his 247 days by failing to follow specific instructions the RBA gave him to provide more information for Employee’s suggested reemployment plan.  It further contends the RBA’s office did not satisfy its statutory duty to render decisions on proposed plans in a timely manner.  Employer contends too much time elapsed in the reemployment process and Employer has been punished by having to continue to pay Employee §041(k) compensation before a plan was agreed-upon or approved.  Employer contends unless Griffiths is followed, Employee may actually receive more pre-plan §041(k) compensation than he will receive when he actually becomes involved in a plan, which it describes as an “absurd” result.  It seeks an order granting its petition to terminate Employee’s ongoing §041(k) benefits.

Employee contends if Employer’s petition to terminate his ongoing §041(k) compensation is granted, he will be punished because of “administrative delay” in his reemployment process by the RBA’s office, physicians and his reemployment specialist, a factor over which he has no control.  He contends Griffiths improperly and unfairly limits his receipt of pre-plan §041(k) compensation to only 247 days without taking such factors into account.  Employee contends Griffiths was decided under prior statutes, which changed in 2005, and Griffiths is therefore distinguishable and should be disregarded.  He contends Griffiths’ 247 day rule is dictum and should not be followed.  Employee contends Employer’s petition should be denied, because if granted, Employee will be left with no income while the parties argue about his appropriate vocational reemployment plan.  He contends the legislature never intended such a result.  Employee seeks an order denying Employer’s petition.

1) Should Employer’s petition to terminate Employee’s §041(k) compensation be granted?

Employee contends he developed a valid self-employment retraining plan for RBA approval, the RBA denied it, and Employee seeks an order finding the RBA abused his discretion.  Employee contends he possesses transferable skills as a nurse, preparing him to be retrained as a holistic health practitioner.  Employee contends he presented a business plan showing he can make $40,000 to $60,000 per year but the RBA rejected his plan solely because Employee had no professional assistance in “dotting the ‘i’s and crossing the ‘t’s.”  He contends the plan should be remanded to the RBA with direction he provide assistance to Employee through an Employer-funded vocational reemployment specialist.

Employer contends the RBA correctly denied Employee’s proposed reemployment plan as it did not meet all requirements, particularly those in §041(h)-(i).  It contends the law mandates a plan requiring Employee’s continuous participation and Employee’s proposed plan did not meet this requirement.  Employer contends the RBA correctly required Employee to include a determination of the occupational goal in the labor market sought through the plan.  It contends Employee failed to comply with this directive.  Employer contends the RBA directed Employee to provide specifics addressing the law’s requirement stating reemployment benefits shall be selected in a manner to ensure remunerative employability in the shortest possible time.  It contends Employee’s response to the RBA did not provide evidence of any employment offer following completion of Employee’s proposed plan and no evidence he would meet remunerative employability if the plan was completed successfully.  It contends Employee’s proposed plan is really just an effort to “take a two-year vacation at state expense.”  Employer seeks an order affirming the RBA’s denial of Employee’s proposed reemployment plan.

2) Should the RBA’s denial of Employee’s proposed reemployment plan be affirmed?

Employee contends he is entitled to an award of attorney’s fees and costs.  He contends his attorney provided valuable services defending against Employer’s petition, and in his RBA appeal, and should be compensated accordingly.

Employer contends Employee cannot prevail on either petition.  Consequently, it contends his attorney is not entitled to an award of fees or costs.

3) Is Employee entitled to an award of attorney’s fees and costs?

FINDINGS OF FACT

The following facts and factual conclusions are established by a preponderance of the evidence:

1) Employee resides in Soldotna, Alaska (record).

2) Employee has been a registered nurse for over 30 years (Hessel).

3) Employee has completed extensive, continuing education required by his professional licensing organizations and much of his education involved alternative and Eastern medical practices (id.).

4) On May 23, 2010, Employee was injured while working for Employer (Report of Occupational Injury or Illness, May 27, 2010).

5) On May 24, 2010, Employer began paying Employee temporary total disability (TTD) benefits for his work-related injury, and these benefits continued until January 6, 2011 (Compensation Report, November 23, 2011).

6) By August 21, 2010, Employee had been totally unable to return to his employment at the time of his injury for 90 consecutive days as a result of the injury (record).

7)  On September 3, 2010, the RBA’s office sent Employee a form advising him of his rights regarding reemployment benefits (workers’ compensation system).

8) On September 8, 2010, Employee walked into the RBA’s office to inquire about his case, and after being informed, made a eligibility evaluation request (id.).

9) On September 16, 2010, the RBA’s office sent Employer’s adjuster a letter stating it had received Employee’s request for an eligibility evaluation.  Noting it had been 90 days since Employee’s May 23, 2010 injury, the letter requested verification Employee had been off work for 90 consecutive days because of his work-related injury (letter, September 16, 2010).

10) On September 20, 2010, the claims adjuster stated Employee had been off work since May 24, 2010, because of his injury (Workers [sic] Compensation Reemployment Verification for 90 Consecutive Days of Time Loss, September 20, 2010).

11) On September 23, 2010, the RBA’s office sent Employee a letter stating it had received documentation he missed 90 consecutive days from work as a result of his injury.  The RBA’s office assigned Carol Jacobson, rehabilitation specialist, whose office is in Anchorage, Alaska, to complete an eligibility evaluation (letter, September 23, 2010).

12) On October 20, 2010, Ms. Jacobson wrote the RBA’s technician stating she had received the RBA’s September 23, 2010 letter requesting she perform an eligibility evaluation.  As Employee lives in Soldotna and Ms. Jacobson’s office is in Anchorage, she conducted a telephone interview on October 4, 2010.  Ms. Jacobson subsequently met with Employee to review and prepare his 10-year-work-history job descriptions when he came to Anchorage for a medical appointment.  Thereafter, Employee hand-delivered the job descriptions to his attending physician J.  Michael James, M.D., on October 19, 2010.  As of October 20, 2010, Ms. Jacobson had not received Dr. James’ response to the job description questionnaires.  She requested a 30 day extension to complete the eligibility evaluation (letter, October 20, 2010).

13) On November 2, 2010, the RBA’s technician wrote Ms. Jacobson granting her request for a 30-day extension and directing Ms. Jacobson to complete her evaluation and submit a report by November 22, 2010 (letter, November 2, 2010).

14) On November 17, 2010, Ms. Jacobson submitted her incomplete eligibility evaluation to the RBA’s designee noting Dr. James had yet to respond to her questionnaires.  However, Ms. Jacobson determined Employer did not offer Employee alternative employment; he had not been previously rehabilitated in a former workers’ compensation claim; had not declined a reemployment benefits plan; and had not received a job dislocation benefit.  Because Dr. James failed to provide the necessary medical opinions, Ms. Jacobson concluded she was “unable to determine if Mr. Hessel is eligible for reemployment benefits at this time” (Reemployment Benefits Eligibility Evaluation, November 17, 2010).

15) On December 15, 2010, the RBA’s designee wrote Ms. Jacobsen noting Dr. James had not yet reviewed the job descriptions or made a PPI prediction.  The RBA’s designee directed Ms. Jacobson to contact Dr. James again, explain Alaska law only allowed 60 days for her to complete her evaluation and remind him he need only make “predictions” to enable her to complete her eligibility evaluation (letter, December 15, 2010).

16) On January 4, 2011, Ms. Jacobson recommended Employee be found not eligible for reemployment benefits based on Dr. James’ prediction Employee would have permanent physical capacities to perform the physical demands of his previous job as a nurse supervisor, and there were adequate job openings in the labor market for this occupation (letter, January 24, 2011).

17) On January 7, 2011, Employer began paying Employee 2% permanent partial impairment (PPI) benefits at his weekly TTD rate, and bi-weekly PPI benefits continued until February 5, 2011, at which time they were exhausted (Compensation Report, November 23, 2011).

18) On January 24, 2011, the RBA’s designee wrote Ms. Jacobson advising the RBA’s office had received her January 4, 2011 recommendation Employee be found not eligible for reemployment benefits.  The RBA’s designee directed Ms. Jacobson to inquire concerning Employee’s previous job in California as a nurse supervisor to determine whether he was simply a supervisor or actually performed nursing.  The RBA designee also raised concerns about a specific vocational preparation (SVP) code, which Ms. Jacobson stated Employee met for the nurse supervisor position, and asked her to explain her findings (letter, January 24, 2011).

19) On February 2 and February 3, 2011, Ms. Jacobsen made telephone calls to a hospital in California to research nursing supervisor duties (invoice, March 28, 2011).

20) Effective February 6, 2011, Employer began paying Employee compensation under 
AS 23.30.041(k) (Compensation Report, November 23, 2011).

21) On February 18, 2011, Employee sent a letter by facsimile to the RBA’s designee, with a cross-copy to Ms. Jacobsen, responding to the designee’s January 24, 2011 letter.  Employee explained his nurse supervisor job was a “working supervisor” position in which he often worked as a floor nurse providing hands-on patient care (letter, February 18, 2011).

22) On February 25, 2011, Ms. Jacobson reviewed Employee’s file (invoice, March 28, 2011).

23) On March 1, 2011, Ms. Jacobson charged Employer for “case staff management” (id.).

24) On March 2, 2011, Employer’s adjuster sent a facsimile memorandum to Ms. Jacobson requesting an update on Employee’s eligibility evaluation status.  The adjuster noted the RBA designee’s January 24, 2011 letter, and requested Ms. Jacobson’s “immediate attention” (Fax Memorandum, March 2, 2011).

25) On March 3, 2011, Ms. Jacobson sent an eligibility evaluation addendum, noting the designee’s January 24, 2011 letter requesting additional information, and Employee’s February 18, 2011 response.  Ms. Jacobson stated she had “re-contacted” hospitals and learned nursing supervisors occasionally have to perform regular, heavy-duty nursing tasks.  Based upon this additional research, Ms. Jacobson recommended Employee be found eligible for reemployment benefits (Reemployment Benefits Eligibility Evaluation Addendum #2, March 3, 2011).

26) On March 23, 2011, the RBA’s designee advised the parties Employee was eligible for reemployment benefits based upon Ms. Jacobsen’s evaluation reports, the most recent of which was dated March 3, 2011.  Enclosed with the designee’s letter to Employee was an election form for Employee to either receive reemployment benefits or waive these benefits and receive a job dislocation benefit instead.  The form advised Employee he had to make a decision within 30 days after receiving notification he is eligible for reemployment benefits (letter, March 23, 2011).

27) On April 13, 2011, Employee elected to receive reemployment benefits and selected Alizon White to assist in preparing a plan (Election to Either Receive Reemployment Benefits or Waive Reemployment Benefits and Receive a Job Dislocation Benefit Instead, April 13, 2011).

28) On April 15, 2011, Employee filed the election form with the division (id.).

29) On April 19, 2011, the RBA’s technician sent Employer’s adjuster a letter notifying it Employee had elected to receive reemployment benefits and selected Alizon White to assist with plan development.  The letter advised Employer it had 10 days to file written objection to Employee’s reemployment specialist selection and, if no objection was received, the RBA would within 14 days after receiving Employee’s selection form, notify the specialist to begin plan development (letter, April 19, 2011).

30) There is no evidence Employer objected to Employee selecting Ms. White (record).

31) On May 3, 2011, the RBA’s technician notified Ms. White Employee had selected her to prepare a plan.  The letter advised the specialist the law required a plan be “formulated and approved” within 90 days of the Employee’s selection of her as his rehabilitation specialist (letter, May 3, 2011).

32) By the time the RBA sent his May 3, 2011 letter, 20 of the 90 days the RBA advised Ms. White had to develop a plan, had been exhausted (observations).

33) The reemployment plan should have been “formulated and approved” no later than July 12, 2011 (id.).

34) On May 9, 2011, Ms. White wrote Employee sending him several “vocational inventories” to complete and return at his earliest convenience.  Also included were information releases for Employee to sign and return so Ms. White could obtain his records.  Ms. White requested “vocationally relevant” documents from Employee, including a resume and information regarding employment for “natural medicine practitioners.”  Lastly, Ms. White asked Employee to contact Dr. James’ office and determine if he or his staff would like a follow-up appointment with him prior to responding to job descriptions Ms. White would be sending Dr. James (letter, May 9, 2011).

35) On July 7, 2011, Ms. White e-mailed Employee apologizing for not taking his calls “the past few days.”  She explained she had another “project deadline” she was working on, which she would finish that day, after which she would immediately get “back on his plan.”  Ms. White advised Employee she did not think naturopathic doctor was a proper goal because of its educational requirements.  She inquired if Employee had another job title in mind and any suggestions on employers to contact (e-mail, July 7, 2011).

36) By July 13, 2011, the 90th day after Employee selected Ms. White to develop a reemployment plan, no plan had been formulated or approved (record).

37) On July 19, 2011, Ms. White e-mailed Employee again advising she got his message from the prior day.  She was waiting for her assistant to give her information the assistant found after making calls to local holistic medicine clinics.  Ms. White learned such practitioners “tend to be independent contractors.”  Attached to the e-mail was information about naturopathic physicians, confirming Alaska requirements for licensure in this field.  Ms. White noted she had called the school Employee recommended for training, got an answering machine, and found “plenty of complaints” filed against the school for providing “unaccredited training.”  She asked if Employee had any other suggestions (e-mail, July 19, 2011).

38) On August 2, 2011, Ms. White presented a vocational rehabilitation plan with an employment objective of “Registered Nurse (RN)/Case Manager,” with a 079.262-010 Dictionary of Occupational Titles (DOT) code.  Also included was a labor market survey for this job description (Vocational Rehabilitation Services Plan, August 2, 2011).

39) On August 2 and August 5, 2011, respectively, Alizon White and Raye Lynn Richetelli, Employer’s adjuster, signed the August 2, 2011 reemployment plan.  Employee did not sign the plan (id.).

40) On August 8, 2011, Employee hand-delivered one or more job description to Dr. James’ office during his medical appointment (letter, August 15, 2011).

41) On or about August 10, 2011, Dr. James approved an occupational description for Utilization-Review Coordinator, DOT code 079.262-010 (job description, August 10, 2011).

42) On August 15, 2011, Ms. White wrote Employee thanking him for dropping off a job description approved by Dr. James on August 10, 2011.  The letter further informed Employee his desired vocational goal of naturopathic doctor (N.D.) did not appear to be “realistic” given the length of training required for N.D. licensure in Alaska.  Ms. White advised she submitted the August 2, 2011 registered nurse case manager retraining program because the law required a plan be submitted within 90 days of Employee’s selection of Ms. White as his specialist, which she calculated as August 3, 2011.  Ms. White could not substantiate the labor market for N.D.s within the law’s cost and time restraints.  Ms. White recorded Employee’s disdain for the case manager plan and noted he found a two-year program in naturopathy and would forward related information.  Lastly, Ms. White told Employee he could submit his own plan and she would be “available to answer any questions about this process and provide assistance, if necessary” (letter, August 15, 2011).

43) The record does not show Ms. White offered this assistance to Employee before the time expired for her to formulate a plan and get it approved (record).

44) On August 23, 2011, the RBA sent the parties a letter advising the RBA had received the August 3, 2011 registered nurse case manager plan approved by Employer and the reemployment specialist but its status was “in question.”  The letter asked Ms. White to contact Employee to see if he agreed with the plan and if so, ask him to sign it.  If Employee declined to sign it, either party could submit the plan for his review and approval (letter, August 23, 2011).

45) The record contains no evidence Ms. White ever contacted Employee as requested by the RBA’s August 23, 2011 letter (record).

46) On August 28, 2011, Employee wrote a “to whom it may concern” letter commenting on the nurse case manager plan Ms. White had submitted to the RBA.  He explained he has “absolutely no interest . . . whatsoever” in this plan.  Employee complained about Ms. White ignoring his desired retraining plan direction, refusing to take his calls, not timely returning his calls or his e-mails, and complained Carol Jacobson also did not return his call when he tried to complain about Ms. White.  He stated Ms. White “refused” to submit a plan he was “extremely interested in” and learned he “had to do it” himself.  Employee noted when Ms. White finally called him on August 2, 2011, only one day remained before the filing deadline for his retraining plan.  Employee averred he questioned Ms. White why she did not contact him if she was having difficulty submitting the type of plan he wanted.  He alleged Ms. White was evasive and ultimately could not offer any explanation.  Employee was displeased with her services and requested “an investigation.”  Employee further explained he was interested in natural medicine.  He claimed to have found an accredited school, Global College of Natural Medicine, attached some information, and promised to send copies of printed pages from the college’s catalog.  Employee contended he could complete this program within two years within the maximum $13,300.00.  Employee suggested “this is my proposal,” maintained Ms. White was supposed to do this for him, said he had never done this before and had no outline, asked if he needed to submit anything further, and signed the proposal (letter, August 28, 2011).

47) This proposal letter was Employee’s request for RBA approval of a holistic medicine practitioner reemployment plan (experience, judgment and inferences drawn from the above).

48) On September 16, 2011, Employer asked the RBA to approve the registered nurse case manager plan, previously submitted (letter, September 16, 2011).

49) Twenty-four days elapsed between the date the RBA invited the parties to seek his approval of the case manage plan and the date Employer sought his approval (record).

50) On October 3, 2011, the RBA advised the parties it had received a copy of Employee’s self-prepared plan signed by only Employee.  The RBA requested the parties’ position on Employee’s proposed plan (letter, October 3, 2011).

51) On October 11, 2011, Employer wrote the RBA advising him it had received Employee’s holistic health practitioner proposed reemployment plan, was opposed and asked the RBA to disapprove the plan.  Employer “again” requested the RBA to approve the nurse case manager plan (letter, October 11, 2011).

52) On October 25, 2011, second independent medical evaluator Thomas Gritzka, M.D., opined Employee had a 7% whole person PPI rating as a result of his work-related injury (Gritzka report, October 25, 2011).

53) On November 9, 2011, the RBA advised he was unable to approve or deny the nurse case manager plan without further “information and documentation.”  The RBA requested clarification of whether the plan’s DOT title was the plan goal or just chosen to be most closely aligned with the job “nurse case manager.”  He noted labor market research did not clearly identify the skills necessary for Employee to be employable and questioned whether 90 hours of nursing training provided Employee with the required skills.  The RBA asked the specialist to clarify the occupational goal’s skills required to be employable in this specific job.  If the selected job title does not fully represent the goal, the RBA required the specialist to “spell out the tasks and duties” of a nurse case manager.  Lastly, the specialist was directed to document the training actually provides the skills required and suggested further consideration of on-the-job training.  The RBA noted he would review the plan again upon receipt of requested information and documentation (letter, November 9, 2011).

54) Fifty-four days elapsed between Employer’s request for RBA review and approval of the case manager plan and the RBA’s letter advising he could neither approve nor disapprove the plan (record).

55) The record does not show Ms. White made any further submissions to the RBA in response to his letter addressing the registered nurse case manager reemployment plan (id.).

56) On November 11, 2011, Ms. White sent Employee a letter stating her company “continues to be involved with your industrial injury claim of 5/23/10,” without further explanation.  Attached was a release of medical information for Employee to sign and return (letter, November 11, 2011).

57) On November 14, 2011, the RBA notified the parties he could not approve or deny Employee’s plan without further information and documentation.  The RBA advised if Employee considered his proposal a self-employment plan, he must submit the plan in the form prescribed for self-employment plans.  He referred Employee to the Small Business Development Center for assistance with the process.  For the RBA to further consider Employee’s plan, he had to describe the tasks and duties of the occupation he expects to perform upon completing the plan; document an adequate labor market providing his remunerative wage and contact employer’s in the occupation; obtain his physician’s approval of a job analysis stating he can handle physical demands of the position and the plan itself; provide the plan start date, incremental training dates, prove continuous, full-time participation; specify the course schedule; detail any internship or on-the-job training; identify the trainer, skills learned, and dates completed; provide an on-the-job training agreement outlining everyone’s responsibilities; provide specific cost estimates for training, on-the-job training, transportation, and equipment; explain how the plan returns Employee to remunerative employability in the shortest possible time; and outline the parties’ responsibilities in the plan.  The RBA advised Employee he could use the specialist’s plan and his plan reviews as “guidance” and could call him with questions about supporting documentation.  The RBA advised Employee upon receipt of the requested information and documentation, he would review Employee’s plan again.  Addressing Employee’s concerns about the nurse case manager plan, the RBA informed Employee Ms. White was required to submit a plan returning Employee to remunerative employability in the shortest possible time, “which may not necessarily be the plan of his choosing.”  He further noted the specialist offered in her August 15, 2011 letter to provide assistance and answer questions about developing Employee’s own plan.  The RBA “noted” Employee’s complaints about Ms. White’s “lack of prompt response.”  The RBA attached to his letter a nine page “Employee’s Proposal for a Self-Employment Enterprise” (letter, with attachments, November 14, 2011).

58) Forty-two days elapsed between the date Employee asked the RBA to approve his reemployment plan, and the date the RBA notified the parties he could neither approve nor deny Employee’s plan (record).

59) Effective November 16, 2011, Employer commenced paying Employee PPI benefits again, at a new, agreed-upon TTD rate, and continued paying 5% additional PPI until Dr. Gritzka’s 7% PPI rating was exhausted (Compensation Report, November 23, 2011).

60) On December 21, 2011, Employee e-mailed Employer’s counsel a copy of his vocational rehabilitation services plan, which he claimed he revised following the RBA’s directions.  Employee’s plan more closely resembled a typical reemployment services plan prepared by a specialist.  However, much of Employee’s plan appeared to be information about Global College of Natural Medicine and other information cut and pasted from Internet sites (e-mail, with attachments, December 21, 2011; experience, judgment).

61) On January 10, 2012, Employer wrote the RBA opposing Employee’s revised plan on grounds it did not maximize Employee transferable skills and was not designed to return him to the workplace as quickly as possible at a remunerative wage.  In Employer’s view, Employee had not submitted the labor market documentation the RBA required.  It asserted the internet information Employee provided did not give adequate job availability information other then conclusory statements.  Similarly, Employer alleged Employee failed to document the proposed training would provide him with skills necessary to enter the job market as a Holistic Health Practitioner or Naturopath.  Employer alleged Employee failed to submit documentation he would earn remunerative wage upon graduation.  It contended Employee failed to provide information of an internship or on-the-job training.  Lastly, Employer argued Employee’s revised plan fails to describe the tasks and duties he will be able to perform upon completion, will not lead to licensure in Alaska, and will not prepare Employee to enter the labor market.  Accordingly, Employer asked the RBA to review and deny the revised, proposed plan (letter, January 10, 2012).

62) On March 1, 2012, Employer requested an informal rehabilitation conference with the RBA (letter, March 1, 2012).

63) On March 1, 2012, Employer filed a petition to terminate Employee’s 041(k) “gap stipend” based upon the commissions Griffiths decision (Petition, March 1, 2012).

64) On March 12, 2012, the RBA reiterated he had “suspended review” of Employee’s original naturopathic medicine plan on November 14, 2011.  The RBA noted on January 11, 2012, Employee called his office regarding status of the RBA’s review of Employee’s revised plan.  Employee told the RBA’s staff his computer classes, presumably in connection with his proposed reemployment plan, “were starting” and the staff advised Employee his plan “review would be completed in relation to other work flow in the order it was received.”  The RBA recounted Employee had called him on February 13, 2012, to check on his revised plan review, and the RBA advised him, as of February 13, 2012, “five plan reviews” were ahead of Employee’s revised plan review.  The RBA also noted on March 6, 2012, he had received a copy of Employee’s opposition to Employer’s petition to terminate his §041(k) compensation.  After summarizing his November 14, 2011 letter, the RBA noted given the information lacking, he normally would have treated Employee’s submission as “nonresponsive” and declined to “re-review it.”  However, citing Employer’s request he review the plan, the RBA stated Employee’s second plan submission “only provided a small portion of the additional information and documentation I requested.”  The RBA questioned Employee’s calculations for classroom hours; his budget; his projected income statement; length of time Employee expected he needed to complete the plan; and generally noted Employee provided none of the requested information regarding tasks and duties of the occupation, labor market availability, and wages.  Employee still lacked a job analysis approved by Dr. James although Employee stated such a document existed.  Lastly, the RBA faulted Employee’s revised plan for failing to show how it would return him to work in the shortest possible time at a remunerative wage.  The RBA admitted his plan review “was not timely.”  Accordingly, the RBA denied Employee’s plan particularly under AS 23.30.041(h) and (i).  The RBA noted Employee never contacted him for assistance, and nevertheless failed to provide adequate documentation and show his plan required continuous participation on a full-time basis as required by law.  In denying Employee’s revised plan, the RBA did not ask the parties to provide more information but advised either party could appeal his decision (letter, March 12, 2012).

65) On March 20, 2012, Employee filed a claim appealing the RBA’s March 12, 2012 decision denying approval of Employee’s self-employment reemployment plan (Workers’ Compensation Claim, March 20, 2012).

66) On March 20, 2012, Employee filed a hearing request on his March 20, 2012 claim (Affidavit of Readiness for Hearing, March 20, 2012).

67) On March 22, 2012, Employee joined in Employer’s request for an informal rehabilitation conference (letter, March 22, 2012).

68) On March 27, 2012, Employer requested a hearing on its March 1, 2012 petition to terminate Employee’s §041(k) benefits (Affidavit of Readiness for Hearing, March 27, 2012).

69) Employer agrees much of the delay between the beginning of the reemployment process and the eligibility determination was out of Employee’s and Employer’s control (Employer’s hearing statements).

70) One hundred eighty-one (181) days elapsed between the RBA’s referral for an eligibility evaluation and the eligibility determination (record).  

71) Four hundred fifty (450) days elapsed between the eligibility determination and the date of hearing (id.).

72) Much of these delays were out of Employee’s and Employer’s control (experience, judgment, and inferences drawn from the above).

73) Employer has paid Employee §041(k) compensation from February 6, 2011 through November 15, 2011, and from January 25, 2012 to the present and continuing.  Employee has received in excess of 247 days of §041(k) compensation (Compensation Report, February 6, 2012).

74) Employee’s remunerative wage rate is $18.04 per hour, which is a relatively high remunerative employability wage (Vocational Rehabilitation Services Plan, August 2, 2011).

75) Vocational reemployment plans for injured workers with relatively high remunerative employability wage rates are frequently difficult to develop within the Act’s time and cost restrictions (experience, judgment, observations).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) workers’ compensation cases shall be decided on their merits except where otherwise provided by statute. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

The board may base its decision not only on direct testimony and other tangible evidence, but also on the board’s “experience, judgment, observations, unique or peculiar facts of the case, and inferences drawn from all of the above.”  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533-34 (Alaska 1987).

AS 23.30.008. Powers and duties of the commission. (a) The commission shall be the exclusive and final authority for the hearing and determination of all questions of law and fact arising under this chapter in those matters that have been appealed to the commission, except for an appeal to the Alaska Supreme Court.  The commission does not have jurisdiction in any case that does not arise under this chapter or in any criminal case.  On any matter taken to the commission, the decision of the commission is final and conclusive, unless appealed to the Alaska Supreme Court, and shall stand in lieu of the order of the board from which the appeal was taken.  Unless reversed by the Alaska Supreme Court, decisions of the commission have the force of legal precedent. . . .

AS 23.30.041. Rehabilitation and reemployment of injured workers. (a) The director shall select and employ a reemployment benefits administrator.  The director may authorize the administrator to select and employ additional staff.  The administrator is in the partially exempt service under AS 39.25.120.

 (b) The administrator shall

(1) enforce regulations adopted by the board to implement this section;

(2) recommend regulations for adoption by the board that establish performance and reporting criteria for rehabilitation specialists;

(3) enforce the quality and effectiveness of reemployment benefits provided for under this section;

. . .

(5) submit to the department . . . a report of reemployment benefits provided under this section the previous calendar year; the report must include a general section, sections related to each rehabilitation specialist employed under this section, and a statistical summary of all rehabilitation cases, including

(A) the estimated and actual cost of each active rehabilitation plan;

(B) the estimated and actual time of each rehabilitation plan;

(C) a status report on all individuals requesting, waiving, beginning, completing, or terminating a reemployment benefits program including

(i) reasons for denial, waiver, suspension, or termination;

(ii) dates of completion and return to work; and

(iii) other information required by the director;

(D) the cost of reemployment benefits;

(c) An employee and an employer may stipulate to the employee’s eligibility for reemployment benefits at any time.  If an employee suffers a compensable injury and, as a result of the injury, the employee is totally unable, for 45 consecutive days, to return to the employee’s employment at the time of injury, the administrator shall notify the employee of the employee’s rights under this section within 14 days after the 45th day.  If the employee is totally unable to return to the employee’s employment for 60 consecutive days as a result of the injury, the employee or employer may request an eligibility evaluation.  The administrator may approve the request if the employee’s injury may permanently preclude the employee’s return to the employee’s occupation at the time of the injury.  If the employee is totally unable to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.  If the administrator approves a request or orders an evaluation, the administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.  If the person that employs a rehabilitation specialist selected by the administrator to perform an eligibility evaluation under this subsection is performing any other work on the same workers’ compensation claim involving the injured employee, the administrator shall select a different rehabilitation specialist.

(d) Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings. The administrator may grant up to an additional 30 days for performance of the eligibility evaluation upon notification of unusual and extenuating circumstances and the rehabilitation specialist’s request. Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee’s eligibility for reemployment preparation benefits. Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110. The hearing shall be held within 30 days after it is requested. The board shall uphold the decision of the administrator except for abuse of discretion on the administrator’s part.

. . .

(g) Within 30 days after the employee receives the administrator’s notification of eligibility for benefits, an employee shall file a statement under oath with the board, on a form prescribed or approved by the board, to notify the administrator and the employer of the employee’s election to either use the reemployment benefits or to accept a job dislocation benefit under (2) of this subsection. The notice of the election is effective upon service to the administrator and the employer.  The following apply to an election under this subsection:

(1) an employee who elects to use the reemployment benefits also shall notify the employer of the employee’s selection of a rehabilitation specialist who shall provide a complete reemployment benefits plan; failure to give notice of selection of a rehabilitation specialist required by this paragraph constitutes noncooperation under (n) of this section; if the employer disagrees with the employee’s choice of rehabilitation specialist to develop the plan and the disagreement cannot be resolved, then the administrator shall assign a rehabilitation specialist; the employer and employee each have one right of refusal of a rehabilitation specialist;

. . .

(3) the form provided by the division for election must specify that the employee understands the scope of the benefits and rights being waived by the election; the board shall serve a copy of the executed election form on the administrator and the employer within 10 days after receiving the form from the employee; a waiver and election effective under this subsection discharges the employer’s liability for the benefits or rights under this section that were not elected; a waiver may not be modified under AS 23.30.130; the administrator may not accept an election to accept a job dislocation benefit by an employee who has not signed a form that conspicuously notes the benefit being waived.

(h) Within 90 days after the rehabilitation specialist’s selection under (g) of this section, the reemployment plan must be formulated and approved. The reemployment plan must require continuous participation by the employee and must maximize the usage of the employee’s transferrable skills. The reemployment plan must include at least the following:

(1) a determination of the occupational goal in the labor market;

(2) an inventory of the employee’s technical skills, transferrable skills, physical and intellectual capacities, academic achievement, emotional condition, and family support;

(3) a plan to acquire the occupational skills to be employable;

(4) the cost estimate of the reemployment plan, including provider fees; and the cost of tuition, books, tools, and supplies, transportation, temporary lodging, or job modification devices;

(5) the estimated length of time that the plan will take;

(6) the date that the plan will commence;

(7) the estimated time of medical stability as predicted by a treating physician or by a physician who has examined the employee at the request of the employer or the board, or by referral of the treating physician;

(8) a detailed description and plan schedule;

(9) a finding by the rehabilitation specialist that the inventory under (2) of this subsection indicates that the employee can be reasonably expected to satisfactorily complete the plan and perform in a new occupation within the time and cost limitations of the plan; and

(10) a provision requiring that, after a person has been assigned to perform medical management services for an injured employee, the person shall send written notice to the employee, the employer, and the employee’s physician explaining in what capacity the person is employed, whom the person represents, and the scope of the services to be provided.

(i) Reemployment benefits shall be selected from the following in a manner that ensures remunerative employability in the shortest possible time:

(1) on the job training;

(2) vocational training;

(3) academic training;

(4) self-employment; or

(5) a combination of (1) - (4) of this subsection.

(j) The employee, rehabilitation specialist, and the employer shall sign the reemployment benefits plan.  If the employer and employee fail to agree on a reemployment plan, either party may submit a reemployment plan for approval to the administrator; the administrator shall approve or deny a plan within 14 days after the plan is submitted; within 10 days of the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

(k) Benefits related to the reemployment plan may not extend past two years from date of plan approval or acceptance, whichever date occurs first, at which time the benefits expire.  If an employee reaches medical stability before completion of the plan, temporary total disability benefits shall cease, and permanent impairment benefits shall then be paid at the employee’s temporary total disability rate.  If the employee’s permanent impairment benefits are exhausted before the completion or termination of the reemployment process, the employer shall provide compensation equal to 70 percent of the employee’s spendable weekly wages, but not to exceed 105 percent of the average weekly wage, until the completion or termination of the process, except that any compensation paid under this subsection is reduced by wages earned by the employee while participating in the process to the extent that the wages earned, when combined with the compensation paid under this subsection, exceed the employee’s temporary total disability rate.  If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee’s temporary total disability rate, notwithstanding the provisions of 
AS 23.30.155(j).  A permanent impairment benefit remaining unpaid upon the completion or termination of the plan shall be paid to the employee in a single lump sum.  An employee may not be considered permanently totally disabled so long as the employee is involved in the rehabilitation process under this chapter.  The fees of the rehabilitation specialist or rehabilitation professional shall be paid by the employer and may not be included in determining the cost of the reemployment plan.

(l) The cost of the reemployment plan incurred under this section shall be the responsibility of the employer, shall be paid on an expense incurred basis, and may not exceed $13,300.

(m) Only a rehabilitation specialist may accept case assignments as a case manager and sign eligibility determinations and reemployment plans.  A person who is not a rehabilitation specialist may perform rehabilitation casework if the work is performed under the direct supervision of a rehabilitation specialist employed in the same firm and location.

(n) After the employee has elected to participate in reemployment benefits, if the employer believes the employee has not cooperated, the employer may terminate reemployment benefits on the date of noncooperation.  Noncooperation means

(1) unreasonable failure to

(A) keep appointments;

(B) maintain passing grades;

(C) attend designated programs;

(D) maintain contact with the rehabilitation specialist;

(E) cooperate with the rehabilitation specialist in developing a reemployment plan and participating in activities relating to reemployability on a full-time basis;

(F) comply with the employee’s responsibilities outlined in the reemployment plan; or

(G) participate in any planned reemployment activity as determined by the administrator; or

(2) failure to give written notice to the employer of the employee’s choice of rehabilitation specialists within 30 days after receiving notice of eligibility for benefits from the administrator as required by (g) of this section.

(o) Upon the request of either party, the administrator shall decide whether the employee has not cooperated as provided under (n) of this section.  A hearing before the administrator shall be held within 30 days after it is requested.  The administrator shall issue a decision within 14 days after the hearing.  Within 10 days after the administrator files the decision, either party may seek review of the decision by requesting a hearing under AS 23.30.110; the board shall uphold the decision of the administrator unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator; the board shall render a decision within 30 days after completion of the hearing.

. . .

(r) In this section

(1) ‘administrator’ means the reemployment benefits administrator under (a) of this section;

(2) ‘employability’ means possessing the ability but not necessarily the opportunity to engage in employment that is consistent with the employee’s physical status imposed by the compensable injury;

(3) ‘labor market’ means a geographical area that offers employment opportunities in the following priority:

(A) area of residence;

(B) area of last employment;

(C) the state;

(D) other states;

(4) ‘physical capacities’ means objective and measurable physical traits such as ability to lift and carry, walk, stand or sit, push, pull, climb, balance, stoop, kneel, crouch, crawl, reach, handle, finger, feel, talk, hear, or see;

(5) ‘physical demands’ means the physical requirements of the job such as strength, including positions such as standing, walking, sitting, and movement of objects such as lifting, carrying, pushing, pulling, climbing, balancing, stooping, kneeling, crouching, crawling, reaching, handling, fingering, feeling, talking, hearing, or seeing;

(6) ‘rehabilitation specialist’ means a person who is a certified insurance rehabilitation specialist, a certified rehabilitation counselor, or a person who has equivalent or better qualifications as determined under regulations adopted by the department;

(7) ‘remunerative employability’ means having the skills that allow a worker to be compensated with wages or other earnings equivalent to at least 60 percent of the worker’s gross hourly wages at the time of injury; if the employment is outside the state, the stated 60 percent shall be adjusted to account for the difference between the applicable state average weekly wage and the Alaska average weekly wage.

Peterson v. Continental Van Lines, AWCB Decision No. 90-0026 (February 15, 1990) addressed the issue of entitlement to so-called “stipend” benefits prior to plan formulation, agreement or approval but after PPI benefits were exhausted.  Peterson held an injured employee should not be left without benefits while in the rehabilitation process, including during an eligibility evaluation.  See also, Tindera v. Quick Construction, AWCB Decision No. 90-0056 (March 27, 1990); Townsend v. United Parcel Service, AWCB Decision No. 91-0216 (August 3, 1991).  Based on these decisions, the board for nearly two decades granted retroactive “gap-filling” §041 compensation to injured workers.  Vaughn v. Harry A. Stroh Associates, AWCB Decision No. 99-0073 (April 7, 1999).  See also, Gibson v. ARCO Alaska, Inc., AWCB decision No. 08-0219 (November 17, 2008).

The Alaska Supreme Court in Carlson v. Doyon Universal-Ogden Services, 995 P.2d 224, 230-31, n. 45 (Alaska 2000), noted the potential “gap” in benefits for the period between PPI exhaustion and initiation of rehabilitation benefits is a “valid point.” In dictum, Carlson approved the board’s above-cited precedent noting if Ms. Carlson presented evidence she “actively pursued” rehabilitation benefits during the time in question, or presented evidence her employer used tactics which delayed award of reemployment benefits, an award of retroactive §041(k) benefits “might be appropriate.”

The Alaska Supreme Court issued Carter v. B&B Construction, Inc., Slip Op. 6277 (June 27, 2008) (withdrawn), which addressed an injured worker’s right to §041(k) compensation.  On motion for rehearing, the court withdrew it and issued a published opinion.  In Carter v. B&B Construction, Inc., 199 P.3d 1150 (Alaska 2008), the injured worker asked the board to award §041(k) benefits for nearly five years.  The board’s decision relied on Townsend and Tindera and concluded an employee may be eligible for §041(k) compensation as long as he has begun the “reemployment process.”  However, citing no evidence of a reemployment plan within two years after Carter’s initial request for an eligibility evaluation, the board granted him reemployment benefits “for the statutorily allowed maximum period of two years.”  On review of the board’s decision, the Alaska Supreme Court noted the Carter board implicitly held Carter had begun the reemployment process when he initially applied for an eligibility evaluation and implicitly rejected his argument §041(k) benefits are not capped at two years.  Consequently, Carter’s employer paid him two years of reemployment benefits.  The superior court affirmed.

On appeal to the Alaska Supreme Court, Carter argued he was entitled to more than four years of reemployment benefits from the date his PPI ran out until he became permanently totally disabled.  His employer countered Carter was not entitled to more than two years of reemployment benefits given §041(k)’s strict two-year time limit, and argued Carter was simply using §041(k) benefits as an “income-replacement vehicle” without regard to plan approval, acceptance, completion, or termination.  The Alaska Supreme Court independently reviewed the lower court’s ruling.  Citing Binder v. Fairbanks Historical Preservation Foundation, 880 P.2d 117, 121 (Alaska 1994), the court noted the employer was correct in stating §041(k) contains a two-year cap on benefits “after a reemployment plan is accepted or approved.”  Id. at 1159.  The withdrawn Carter slip opinion by contrast said simply: “We note initially that B&B is correct that AS 23.30.041(k) contains a two-year cap on benefits.”  The published Carter stated:

With respect to Carter’s argument that he became entitled to subsection .041(k) benefits before his reemployment plan was approved, we agree with the board’s ruling that an employee may be eligible for subsection .041(k) benefits before approval or acceptance of a reemployment plan so long as he has begun the reemployment process.  The board has explained that it has ‘consistently held that when PPI benefits are exhausted, [subsection .041(k)] stipend benefits are to be provided during the reemployment process, not just during the course of a reemployment plan.’ [Citation omitted].  This practice is in accord with Raris, in which we observed that reemployment benefits ‘are paid contingent on the employee’s participation in the development and execution of a reemployment plan.’ [Citation omitted].  In other words, employees become eligible for reemployment benefits when they begin participating in the reemployment process (id.).

Carter also cited legislative history for 2005 amendments to §041(k) including testimony from a former division director, noting the legislature adopted this view in 2005 when it amended §041(k) by replacing the phrase “reemployment plan” with “reemployment process” in several places.  This change was made to ratify the way the board was applying AS 23.30.041(k).  Paul Lisankie, former Director of the Workers’ Compensation Division, testified before the Senate Judiciary Committee stating: 

Over the years, because of the nature of the system, the workers’ compensation board has interpreted the current version of [subsection] .041(k) to permit the payment of [subsection .041(k)] benefits to people who are not yet in a retraining plan, even though the current statute refers to ‘if certain things happen before the completion of a plan.’  So they are essentially saying, currently, we are treating it as if you were in this process you can qualify for these time loss benefits.  The ad hoc committee has proposed that we make explicit what we’re already doing by changing to the word ‘process.’  So when you see the word ‘process’ in place of the word ‘plan,’ that was designed to simply, essentially ratify what’s already being done, and make the verbiage of [subsection] .041(k) consistent with what’s being done.  So it’s kind of a broadening of the benefit, as far as the literal version, literal verbiage, but reflective of what’s actually been happening for years, as the board interpreted this section. 

Carter, 199 P.3d at 1159; citing, Minutes, S. Judiciary Comm. on S.B. 130, Apr. 5, 2005, testimony of Paul Lisankie, Director, Dep’t of Labor & Workforce Dev., Div. of Workers’ Comp. (9:50–9:52). 

Carter decided “the more difficult question,” which is: When does an employee begin participating in the reemployment process?  Carter concluded:

When an employee exhausts PPI benefits before completion or termination of the reemployment process, AS 23.30.041(k) ‘provides a fall-back source of income.’  [Citing, Rydwell V. Anchorage School District, 864 P.2d 526, 530 (Alaska 1993)]. Given this purpose, we think that the legislature did not intend that there should be a gap between the expiration of PPI benefits and the commencement of reemployment benefits for employees who are vigorously pursuing eligibility evaluations before their PPI benefits expire.  [Citing, Carlson v. Doyon Universal-Ogden Services, 995 P.2d 224, 230-31, n. 45 (Alaska 2000)].  We therefore conclude that the reemployment process begins when the employee begins his active pursuit of reemployment benefits.  Carter, 199 P.3d at 1160.
The court also concluded Carter began to actively pursue reemployment benefits when he “requested an eligibility evaluation” and continued to actively pursue those benefits by petitioning the board for review of an RBA decision, petitioning the board for rehearing, and appealing to the court system.  The court concluded the board did not err in awarding Carter reemployment benefits for only two years beginning when his PPI was exhausted, given the particular facts of his case, but specifically stated: 

We do not decide whether subsection .041(k) benefits may be payable for more than two years if they start before acceptance or approval of a reemployment plan.   That issue has not been briefed or argued here.  Id.


The Alaska Workers’ Compensation appeals commission addressed whether §041(k) compensation may be payable for more than two years if it starts before acceptance or approval of a reemployment plan in Griffiths v. Andy’s Body & Frame, Inc., AWCAC Decision No. 119 (October 27, 2009).  The issue in the underlying Griffiths Board decision was whether the employee was entitled to §041(k) benefits from June 1, 2003 and continuing.  Griffiths v. Andy’s Body & Frame, Inc., AWCB Decision No. 08-0226 at 7, (November 19, 2008).  The Griffiths board cited the Alaska Supreme Court’s initial Carter slip opinion, which it said purportedly limited an employer’s maximum exposure to §041(k) stipend to no more than two years.  Id.   In light of the Carter slip opinion, the employer in Griffiths paid the employee a total of two years’ §041(k) benefits.  Griffiths argued he was entitled to benefits from June 1, 2003 and continuing while he was participating in the reemployment process.  He argued he should not be forced to live without compensation during the so-called “gap” period in the process.  The Griffiths board determined the Carter slip opinion “clearly and unambiguously” held two years was the maximum §041(k) payable in a given case.  Accordingly, it held Griffiths was entitled to no additional §041(k) benefits.  Griffiths appealed to the Alaska Workers’ Compensation Appeals Commission.

According to the commission’s Griffiths decision, Griffiths argued the board’s reasoning was incorrect because it was based on a withdrawn opinion.  He argued he was entitled to §041(k) benefits from the date he was first denied reemployment benefits based on lack of a ratable PPI, because, by appealing the decision denying modification of the board’s original decision in June 2003, he has been “actively and aggressively pursuing rehabilitation benefits during the entire ‘gap’ period.”  He argued his commission appeal was also an active pursuit of reemployment benefits, so he was not required to engage in the planning process while his entitlement to stipend was undecided.  Griffiths, AWCAC Decision No. 119, at 1.  

By contrast, Griffiths’ employer argued the subsequently published Carter decision was not a reversal of its withdrawn slip opinion and affirmed the board has discretion to limit Griffiths’ stipend to two years.  It further argued Griffiths’ appeal was not “the active pursuit of reemployment benefits” permitting the board to award stipend during the period between PPI exhaustion and reemployment plan approval.  Lastly, Griffiths’ employer argued that until the board modified its earlier decision and found Griffiths entitled to reemployment benefits he was not entitled to stipend because the court on appeal had not vacated the board’s original decision finding Griffiths not eligible for reemployment benefits.  Id.

Given these issues and arguments, the commission determined these contentions required it to interpret §041(k) in light of Carter; decide if §041(k) limits the period for which stipend is payable; if the period is limited decide if Griffiths’ appeal tolled the running of the limited period; decide the effect of Griffiths’ current appeal on his claim for continuing §041(k) benefits; and decide ancillary issues.  Id. at 2.  In pertinent part, the commission decided:

The commission concludes that the 2-year limit on payment of stipend (supplementary reemployment compensation under AS 23.30.041(k)) applies only to the period ‘from the date of plan approval or acceptance, whichever date occurs first.’  The commission concludes, however, that an employee is not entitled to an indefinite period of stipend. The commission remands the case to the board for further proceedings.  Id.

The commission proceeded to count the deadlines for various parts of the reemployment process set forth in §041(k) and reasoned, if followed, these deadlines “are designed to make any gap short.”  Id. at 9.  It further concluded a “completely open-ended entitlement” to §041(k) compensation would defeat the legislative goal of returning injured workers to work as quickly as possible and reducing costs of rehabilitation to employers by creating incentive for employees to drag out the pre-plan reemployment process.  Id.  The commission found “unpersuasive” Griffiths’ arguments the statutory time deadlines “should be disregarded.”  Id.  In short, the commission announced a prospective rule:

Thus, including the initial 30 days the administrator has to respond to a request for benefits, [footnote omitted] the commission holds that the outside limit of a reasonable stipend award for the gap period before a plan is accepted or approved is 247 days.  Id.
In its Griffiths conclusion, however, the commission stated a reasonable time for the reemployment process to be completed is “242 days.”  Id. at 13.

In Rockney v. Boslough Constr. Co., 115 P.3d 1240, 1244 (Alaska 2005), the Alaska Supreme Court held “the board should not apply the presumption of compensability in evaluating a reemployment plan.” Under AS 23.30.041(d), the RBA’s decision to deny a proposed reemployment plan will be upheld absent “an abuse of discretion on the administrator’s part.”  The Alaska Supreme Court stated an “abuse of discretion” consists of “issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive.” Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979).  
Wood v. Quest Diagnostics, Inc., AWCB Decision No. 10-0122, at 11-12 (July 13, 2010), defined “dicta” and “dictum” as follows:

Black’s Law Dictionary (Fifth Edition 1979) defines the following terms: Dicta. Opinions of a judge which do not embody the resolution or determination of the court. . . . Expressions in court’s opinion which go beyond the facts before the court and therefore are individual views of author of opinion and not binding in subsequent cases (citations omitted).  Dictum. A statement, remark, or observation. . . .  The word is generally used as an abbreviated form of obiter dictum, ‘a remark by the way’. . . .  Statements and comments in an opinion concerning some rule of law or legal proposition not necessarily involved in nor essential to determination of the case in hand are obiter dictum, and lack the force of an adjudication (citations omitted).

In Bailey v. Litwin Corp., 780 P.2d 1007, 1011 (Alaska 1989), the Alaska Supreme Court said in reference to language from a prior case, “Any suggestion to the contrary is dicta, and may be disregarded.”  The United States Supreme Court explained dicta in Cohens v. State of Virginia, 19 U.S. 264, 399-400 (1821):

It is a maxim not to be disregarded, that general expressions, in every opinion, are to be taken in connection with the case in which those expressions are used.  If they go beyond the case, they may be respected, but ought not to control the judgment in a subsequent suit when the very point is presented for decision.  The reason of this maxim is obvious.  The question actually before the Court is investigated with care, and considered in its full extent.  Other principles which may serve to illustrate it, are considered in their relation to the case decided, but their possible bearing on all other cases is seldom completely investigated.
The Alaska Supreme Court reflected this same well-established view of dicta and said in Scheele v. City of Anchorage, 385 P.2d 582, 583 (Alaska 1963):

We look upon what we said in the Schaible case, regarding the prospective effect of that decision as obiter dictum, since it was not necessary to the decision in the case [footnote omitted].  Being obiter dictum it is not binding upon us in this case [footnote omitted].  Not until it was raised in the instant case have we had the question squarely before us whether the rule in Schaible should be applied retrospectively or prospectively only.  Now that we have been enlightened by briefs and arguments of counsel in the case presently before us and have had the benefit of further research and more mature consideration of our own, we are convinced that the dictum in the passage quoted above from our opinion in Schaible was erroneous and we, therefore, disavow it.

In Kirks v. Mayflower Contract Services, AWCB Decision No. 93-0313 (December 9, 1993), a party relied upon language in a footnote in an Alaska Supreme Court decision.  Kirks stated: “Since it is only dicta” the case in question “cannot be cited” for the proffered legal principle (id. at 7).  See also, Marble v. Exxon Corp., AWCB Decision No. 93-0336 (December 22, 1993).

ANALYSIS

1) Should Employer’s petition to terminate Employee’s §041(k) compensation be granted?

This decision is constrained to apply precedent from the Alaska Workers’ Compensation Appeals Commission.  AS 23.30.008(a).  In Griffiths, the commission held as a matter of law an injured worker has a maximum, possible entitlement of 247 days of §041(k) compensation between the time the worker’s PPI benefits are exhausted, and the time a plan is formulated, approved, or agreed-upon by the parties.  Employee and the dissent believe Griffiths’ rule is dictum and need not be followed.  However, the question before the commission in Griffiths was whether the injured worker was entitled to a lengthy period of §041(k) stipend.  This issue reasonably required the commission to determine exactly how much stipend an injured worker is entitled to prior to plan approval or agreement.  A corollary of this finding is the commission’s determination that an injured worker is not entitled to an indefinite §041(k) payment, without limitation.

To hold otherwise would allow an injured worker to receive more pre-plan §041(k) compensation than he might receive while actually in a plan.  The law stating an injured worker has but two years of §041(k) while actually participating in an agreed-upon or approved plan is well-established.  Griffiths simply refined the question to address pre-plan §041(k) benefits.  Its decision comports with the legislature’s intent the Act be interpreted to ensure the quick, efficient, fair, and predictable delivery of indemnity benefits to injured workers at a reasonable cost to employers.  
AS 23.30.001(1).  

It is undisputed Employee is not currently participating in a reemployment plan.  The RBA neither approved nor denied the nurse case manager plan, and rejected the naturopathic practitioner plan.  It is also undisputed Employee has exceeded 247 days of §041(k) benefits.  Given Employee has exceeded 247 days of §041(k), as a matter of law he is not entitled to additional §041(k) benefits unless and until he is actually participating in an agreed-upon or RBA-approved plan.  Accordingly, Employer’s petition to terminate Employee’s §041(k) benefits will be granted.

2) Should the RBA’s denial of Employee’s proposed reemployment plan be affirmed?

The law allows either party to submit to the RBA a proposed reemployment plan for the RBA’s approval.  Ms. White submitted the nurse case manager plan and Employer asked the RBA to review and approve it.  Employee refused to sign this proposed plan and voiced his strenuous objection to it.   Subsequently, Employee prepared and filed his own proposed reemployment plan for training as a naturopathic practitioner.  Employer refused to sign Employee’s plan.  Employee asked the RBA to approve it.  The RBA initially declined to approve or deny Employee’s plan and, when he determined Employee was “non-responsive” to his prior directives, denied the plan.  

The law allows a party to appeal the RBA’s plan determination.  The statutory presumption of compensability is not applied in appeals from the RBA’s plan determination.  Rockney.  On appeal from the RBA’s plan determination, the administrator’s decision must be upheld “unless evidence is submitted supporting an allegation of abuse of discretion on the part of the administrator.” 
AS 23.30.041(j).

This decision addresses only Employee’s plan for retraining as a naturopathic practitioner.  The only evidence Employee offered at hearing was his personal opinion his plan was appropriate, he wanted to accomplish it, he would be successful in business, he could make substantial sums of money, and there was a growing need for naturopathic practitioners.   However, the RBA properly applied the statute, which requires specific information so the RBA can make an informed decision whether to approve or deny a proposed reemployment plan.  The RBA noted Employee “only provided a small portion of the additional information and documentation I requested.”  The RBA questioned Employee’s calculations for classroom hours; his budget; his projected income statement; length of time Employee expected he needed to complete the plan; and generally noted Employee provided none of the requested information regarding tasks and duties of the occupation, labor market availability, and wages.  When the RBA reviewed Employee’s revised reemployment plan, Employee still lacked a job analysis approved by Dr. James.  Lastly, the RBA faulted Employee’s revised plan for failing to show how it would return him to work in the shortest possible time at a remunerative wage.  AS 23.30.041(h) and (i).  

Employee bore the burden of producing evidence showing the RBA abused his discretion in denying his reemployment plan.  AS 23.30.041(j).  Employee failed to meet his burden and his petition appealing the RBA’s determination will be denied.

3) Is Employee entitled to an award of attorney’s fees and costs?

Employee is only entitled to attorney’s fees and costs if he prevails on an issue in his case.  As he has prevailed on neither Employer’s petition to terminate his §041(k) benefits, nor his petition appealing the RBA’s denial of his reemployment plan, Employee is not entitled to an award of attorney’s fees and costs.  His request for attorney’s fees and costs will be denied.

CONCLUSIONS OF LAW

1) Employer’s petition to terminate Employee’s §041(k) compensation will be granted.

2) The RBA’s denial of Employee’s proposed reemployment plan will be affirmed.

3) Employee is not entitled to an award of attorney’s fees and costs.


ORDERS

1) Employer’s petition to terminate Employee’s §041(k) compensation is granted.

2) The RBA’s denial of Employee’s proposed reemployment plan is affirmed.

3) Employee’s appeal of the RBA’s denial of Employee’s proposed reemployment plan is denied.

4) Employee’s request for an award of attorney’s fees and costs is denied.

Dated in Anchorage, Alaska on September 6, 2012.
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Patricia Vollendorf, Member

DISSENT, WILLIAM SOULE, DESIGNATED CHAIR

The dissent concurs with the majority’s decision affirming the RBA’s denial of Employee’s retraining plan and denying Employee’s appeal of the RBA’s decision.  However, the dissent respectfully disagrees with Employer’s arguments and the majority’s application of the commission’s Griffiths decision.  The dissent would deny Employer’s petition to terminate Employee’s §041(k) benefits, and award Employee associated attorney’s fees and costs.

The majority relies exclusively upon the commission’s Griffiths decision.  Griffiths’ determination an injured worker has only 247 days of pre-plan §041(k) is dictum.  This case illustrates perfectly why dictum is not precedential and should not be followed.  The United States Supreme Court recognized 191 years ago dictum is problematic because “[t]he question actually before the Court is investigated with care, and considered in its full extent.”  Cohens.  The corollary rule is questions not squarely before the court, or in this case the commission, are not investigated with care and are not considered in their full extent.  Here, the record is devoid of any evidence any party in Griffiths raised, briefed, or argued the 247 day issue.  The Griffiths decision does not suggest as much.  Employer argues Griffiths is good “guidance” even if dictum.  But the Alaska Supreme Court withdrew a slip opinion and declined to decide this very issue because the “issue has not been briefed or argued here.”  Carter, 199 P.3d at 1160.  

Griffiths says “if followed,” the §041 deadlines would result in the pre-plan reemployment process being completed within 247 days.  Griffiths does not address what happens if, for reasons outside Employee’s control, the deadlines are not followed.  Consequently, the Griffiths commission did not consider factors out of the parties’ control in the period leading up to plan participation in adopting its 247 day rule, but instead assumed injured workers would intentionally delay plan development to enjoy an unlimited stipend.

The facts in this case belie that assessment.  Employer conceded much of the delay in this case was completely out of the parties’ control.  The dissent agrees, including delays before and during Employee’s eligibility assessment and during plan development.  Process delays before Employee was even receiving §041(k) benefits are relevant because Employee was living off TTD and his PPI entitlement until it ran out.  The longer the entire pre-plan process took, the more likely Employee’s PPI would be exhausted and §041(k) would begin sooner, relatively speaking, in the process before a plan was formulated, agreed-upon or approved.  When this occurred, Griffiths’ 247 day clock started ticking against Employee sooner than it should have.  

In other words, in this case the reemployment “process” should have begun on August 21, 2010, while Employee was still receiving TTD benefits.  This was the 90th consecutive day of TTD after Employee’s injury.  AS 23.30.041(c).  The law says the RBA “shall” without a request order an eligibility evaluation on this date.  The RBA did not follow the deadline and did not order an eligibility evaluation on August 21, 2010.  The RBA’s office did not send Employee a form advising him of his rights until September 3, 2010.  Though he lives in Soldotna, Employee walked into the RBA’s office on September 8, 2010, to inquire about his rights and to ask for an eligibility evaluation.  The law did not require him to ask for an evaluation -- it was automatic -- and one should have been ordered 18 days earlier.  It took the RBA’s office another eight days to send a 90-day-verification letter to the adjuster.  

Ironically, after considerable delays not of Employee’s making, on January 6, 2011, the RBA’s office received the specialist’s evaluation recommending Employee be found not eligible for reemployment benefits, and coincidentally Employee’s TTD ceased and his PPI payments began.  Employee’s relatively high TTD rate and low PPI rating resulted in a brief PPI period and §041(k) began on February 6, 2011.  Griffiths ignores the fact that each case will have a different TTD rate and PPI rating, which will result in varying PPI periods.  Some workers will be entitled to §041(k) benefits immediately upon beginning the process, while others will never need pre-plan §041(k) compensation because they have relatively lower TTD rates and higher PPI ratings.  Griffiths’ rule, therefore, creates Constitutional issues, which of course must be addressed by the court.  Furthermore, using Griffiths’ deadlines as a guide, Employee’s pre-plan process should have been completed no later than April 25, 2011.  It was not; the deadlines were not followed.  The record shows on May 3, 2011, a date close in time to April 25, 2011, the RBA’s office was only first notifying Ms. White Employee had selected her to prepare a plan.  Plan development delays after Employee began receiving §041(k) benefits ate into Griffiths’ 247 day allotment, but were decidedly not the result of anything Employee did or failed to do, and were completely out of his control.  For example:

Employee resides in Soldotna.  Employee’s distance from his doctors, his reemployment specialist, and the RBA’s office, necessarily lengthened the time some plan development activities took.  On September 16, 2010, the RBA’s office sent Employer’s adjuster a letter stating it had received Employee’s request for an eligibility evaluation for reemployment benefits.  The letter requested verification Employee had been off work for 90 consecutive days because of his work-related injury.  On September 20, 2010, the claims adjuster promptly completed the form.  On September 23, 2010, the RBA’s office verified it had received documentation he missed 90 consecutive days from work.  So far, plan development activities were moving along smoothly, albeit tardily.  

The RBA’s office selected and assigned rehabilitation specialist Carol Jacobson, whose office is in Anchorage, to complete an eligibility evaluation.  This decision was out of Employee’s control.  As Employee lives in Soldotna and Ms. Jacobson’s office is in Anchorage, she conducted a telephone interview on October 4, 2010.  The RBA’s selection of a specialist outside Employee’s area is out of Employee’s control.  Ms. Jacobson subsequently met with Employee to review and prepare his historical job descriptions when he came to Anchorage for a medical appointment.  The date of Employee’s medical appointment was largely out of his control.  On October 19, 2010, Employee promptly hand-delivered job descriptions to Dr. James.  Dr.  James did not promptly respond.  The time it takes for Employee’s physician to respond to a request for information is out of Employee’s control.  The specialist requested a 30 day extension to complete her eligibility evaluation.   To this point, Employee had done nothing to delay this process, and all delays were out of his control.  

On November 2, 2010, the RBA’s technician granted the request for a 30-day extension and directed Ms. Jacobson to complete her evaluation and submit a report by November 22, 2010.  On November 17, 2010, Ms. Jacobson submitted her incomplete eligibility evaluation to the RBA’s designee and noted Dr. James had yet to respond.  Because Dr. James failed to provide the necessary medical opinions, Ms. Jacobson concluded she was “unable to determine if Mr. Hessel is eligible for reemployment benefits at this time.”  This is not Employee’s fault.  On December 15, 2010, the RBA’s designee noted Dr. James had not yet reviewed the job descriptions or made a PPI prediction.  The RBA’s designee directed Ms. Jacobson to contact Dr. James and explain Alaska law, to enable her to complete her eligibility evaluation.   Almost three weeks later, on January 4, 2011, Ms. Jacobson recommended Employee be found not eligible for reemployment benefits based on Dr. James’ prediction.  This three week delay was not attributable to Employee.

On January 24, 2011, the RBA’s designee advised the RBA’s office had received the January 4, 2011 recommendation Employee be found not eligible for reemployment benefits.  The RBA’s designee directed Ms. Jacobson to inquire concerning Employee’s previous job in California.  The RBA designee raised concerns about an SVP code Ms. Jacobson had used and asked her to explain her findings.  One could infer the RBA designee’s direction to the reemployment specialist suggests Employee’s specialist did not properly perform her duties.  Clearly, Employee would have no knowledge of SVP codes and whether his reemployment specialist was properly utilizing them.  Nearly a month later, on February 2 and February 3, 2011, Ms. Jacobsen made telephone calls to a hospital in California to research nursing supervisor duties.  Employee has no responsibility for any of these delays.

Employee performed at least a portion of his reemployment specialist’s job for her.  On February 18, 2011, Employee sent a letter by facsimile to the RBA’s designee responding to the designee’s January 24, 2011 letter.  Employee explained his nurse supervisor job was a “working supervisor” position and he often worked as a floor nurse.  On February 25, 2011, Ms. Jacobson reviewed Employee’s file.  On March 1, 2011, she charged Employer for “case staff management.”  These entries show the reemployment specialist was doing little if anything on Employee’s case.  Again, this is out of his control.

Even Employer’s adjuster was frustrated with the pace at which the reemployment specialist was handling Employee’s case.  On March 2, 2011, Employer’s adjuster sent a facsimile to Ms. Jacobson requesting an “update” on Employee’s eligibility evaluation status.  The adjuster requested Ms. Jacobson’s “immediate attention.”   This letter got the specialist’s attention, and on March 3, 2011, Ms. Jacobson sent an eligibility evaluation addendum.  Ms. Jacobson stated she had “re-contacted” hospitals and learned nursing supervisors occasionally have to perform regular, heavy-duty nursing tasks.  Based upon this “additional research” Ms. Jacobson recommended Employee be found eligible for reemployment benefits.  A review of the specialist’s bill, referenced above, indicates little if any additional research, but probable reliance on Employee’s statements to the RBA concerning his California job duties.  

On March 23, 2011, the RBA’s designee advised Employee was eligible for reemployment benefits.   It took 20 days for the RBA’s designee to tell the parties Employee was eligible for reemployment benefits.  This delay was completely out of Employee’s control.  Enclosed with the designee’s letter to Employee was a form for Employee to elect either reemployment benefits or a job dislocation benefit.  The form advised Employee he had to make a decision within 30 days after receiving notification he is eligible for reemployment benefits.  On April 13, 2011, Employee elected to receive reemployment benefits and selected Alizon White to assist.  His election was well within the 30 day limit.  There was no delay on his part.  On April 15, 2011, Employee filed the election form with the division.  This is reasonable, given he lives in Soldotna.  

On April 19, 2011, the RBA’s technician notified the adjuster Employee had elected to receive reemployment benefits and had selected Alizon White.  The letter advised Employer it had 10 days to file written objection to Employee’s reemployment specialist selection and, if no objection was received, the RBA would within 14 days after receiving Employee’s selection form, notify the specialist to begin plan development.  There is no evidence Employer objected to Employee selecting Ms. White.  These deadlines are built into the process but are out of Employee’s control.

On May 3, 2011, the RBA’s technician notified Ms. White Employee had selected her to prepare a plan.  The letter advised the specialist the law required a plan be “formulated and approved” within 90 days of Employee selecting her as his rehabilitation specialist.  By the time the RBA sent his May 3, 2011 letter, 20 of the 90 days the RBA advised Ms. White had to develop a plan, had been exhausted.  This delay was not of Employee’s making.  By law, the reemployment plan should have been “formulated and approved” no later than July 12, 2011.  This date was fast approaching.  

On May 9, 2011, Ms. White wrote Employee sending him several “vocational inventories” to complete and return.  Ms. White requested “vocationally relevant” documents from Employee, including a resume and information regarding employment for “natural medicine practitioners.”  Lastly, Ms. White asked Employee to contact Dr. James’ office and determine if he or his staff would like a follow-up appointment with him prior to responding to job descriptions Ms. White would be sending Dr. James.  The record does not show Employee failed to comply, and shows no further contact between Employee and his reemployment specialist until early July -- not for want of Employee trying.  

On July 7, 2011, Ms. White e-mailed Employee apologizing for not taking his calls “the past few days.”  She explained she had another “project deadline” she was working on, which she would finish that day, after which she would immediately get “back on his plan.”  In short, notwithstanding the approaching deadline, Ms. White was working on someone else’s project.  This is not Employee’s fault either.  Ms. White advised Employee she did not think naturopathic doctor was a proper goal and inquired if Employee had another job title in mind.  

By July 12, 2011, the 90th day after Employee selected Ms. White to develop a reemployment plan no plan had been formulated or approved.  The law’s deadline had not been followed.  Employee credibly testified he tried to communicate with Ms. White and talk about his desired plan goal, but as indicated above, she failed to return his calls or e-mails.  On July 19, 2011, Ms. White e-mailed Employee again advising she got his message from the prior day.  She was waiting for her assistant to give her information the assistant found after making calls to local holistic medicine clinics.  She asked if Employee had any other suggestions.  The record does not disclose Ms. White ever actually assisted Employee in preparing a reemployment plan for his selected vocation.

Instead, on August 2, 2011, Ms. White presented the nurse case manager plan.  Twenty-one days later on August 23, 2011, the RBA advised the parties he had received the case manager plan approved by Employer and the reemployment specialist but its status was “in question.”  The letter asked Ms. White to contact Employee to see if he agreed with the plan and if so, ask him to sign it.  The record contains no evidence Ms. White ever contacted Employee as requested by the RBA’s August 23, 2011 letter.  However, on August 28, 2011, Employee wrote a letter commenting on the case manager plan.  He explained he had “absolutely no interest . . . whatsoever” in this plan.  Employee complained about Ms. White ignoring his interests, refusing to take his calls, not timely returning his calls or his e-mails, and complained Carol Jacobson also did not return his call when he tried to complain about Ms. White.  He credibly stated Ms. White “refused” to submit a plan he was “extremely interested in” and learned he “had to do it” himself.  Employee noted when Ms. White finally called him on August 2, 2011, only one day remained before the filing deadline for his retraining plan, as Ms. White understood it.  In actuality, at that point the plan submission deadline had long passed, according to the RBA’s letter.  Employee questioned Ms. White why she did not contact him if she was having difficulty submitting the type of plan he wanted.  He alleged Ms. White was evasive and ultimately could not offer any explanation.  Without any assistance from his reemployment specialist, Employee did the best he could preparing his own plan.  Had his specialist assisted in his plan development, perhaps it would have been completed timely and properly.   

On September 16, 2011, Employer asked the RBA to approve the nurse case manager plan.  Twenty-four days elapsed between the date the RBA invited the parties to seek his approval of the case manage plan and the date Employer sought his approval.  This lapse was out of Employee’s control.  On October 3, 2011, the RBA advised the parties he had received a copy of Employee’s self-prepared plan signed by only Employee.  The RBA requested the parties’ position on Employee’s proposed plan.  On October 11, 2011, Employer wrote the RBA advising him it had received Employee’s holistic health practitioner reemployment plan, was opposed and asked the RBA to disapprove the plan.  Employer “again” requested the RBA to approve the nurse case manager plan.  On November 9, 2011, the RBA advised he was unable to approve or deny the nurse case manager plan without further “information and documentation.”  This lapse was also out of Employee’s control.  Fifty-four days elapsed between Employer’s request for RBA review and approval of the case manager plan and the RBA’s letter advising he could neither approve nor disapprove the plan.  This lapse was not of Employee’s making either.  

The record does not show Ms. White made any further submissions to the RBA in response to his letter addressing the nurse case manager reemployment plan.  If Employer was concerned about time delays during plan development, it could have pressured Ms. White to provide the information the RBA sought for the plan Employer wanted approved.  It did not.  On November 11, 2011, Ms. White sent Employee a letter stating her company continued “to be involved with your industrial injury claim of 5/23/10.”  It is unclear what Ms. White’s company was doing at this time on Employee’s case, but it is clear it was not assisting Employee in preparing or revising his proposed plan or the nurse case manager plan.  

On November 14, 2011, the RBA notified the parties he could not approve or deny Employee’s plan without further information and documentation.  Forty-two days elapsed between the date Employee asked the RBA to approve his plan, and the date the RBA said he could neither approve nor deny Employee’s plan.  Employee had no control or impact over this delay.  On December 21, 2011, Employee e-mailed Employer’s counsel a copy of his rehabilitation plan, which he claimed he revised following the RBA’s directions.  Employee’s plan more closely resembled a typical reemployment plan prepared by a specialist, but was still lacking.  On January 10, 2012, Employer wrote the RBA opposing Employee’s revised plan.  Employee was not responsible for this delay.

On March 12, 2012, the RBA noted Employee had called his office on January 11, 2012, regarding the RBA’s review of Employee’s revised plan.  Employee told the RBA’s staff his computer classes “were starting” and staff advised Employee his plan “review would be completed in relation to other work flow in the order it was received.”  The dissent does not intend to impugn or criticize the RBA or his staff in any way.  However, clearly delays in plan review are not something attributable to Employee and should not count against his Griffiths 247 pre-plan §041(k) benefit entitlement.  The RBA recounted Employee had called him again on February 13, 2012, to check on his revised plan review, and the RBA told him, as of February 13, 2012, “five plan reviews” were ahead of Employee’s revised plan review.  This should not count against Employee’s entitlement either.  The RBA candidly admitted his plan review “was not timely.”  

Eventually, the RBA properly denied Employee’s plan under AS 23.30.041(h) and (i).  Though the RBA is commended for offering Employee assistance, it is unclear how, with backlogs of plan reviews, the RBA could have found adequate time to assist Employee, who should have been receiving assistance all along from his reemployment specialist.  In short, 181 days elapsed between the RBA’s referral for an eligibility evaluation and the eligibility determination.  An additional 450 days elapsed between the eligibility determination and the date of hearing.  The dissent fails to understand how these delays can be attributable to Employee and count against his mythical 247 day benefit entitlement.  

Furthermore, Employee’s remunerative wage rate is $18.04 per hour, which is a relatively high wage.  Experience shows vocational reemployment plans for injured workers with relatively high remunerative wages are frequently difficult to develop within the Act’s time and cost restrictions.  The legislature made it clear the Act is to be interpreted to insure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers.  Notably, the Act’s intent is to ensure these goals apply to Employee.  The law speaks of delivering benefits to Employee.  The delivery must be quick, efficient, fair and predictable.  Employee must be able to predict he will have enough benefits to live on while his reemployment plan development goes through administrative machinations completely out of his control.  The only part of the legislative intent applying to Employer is directed to the delivery of benefits to Employee, which must be at a reasonable cost to Employer.  There is nothing unreasonable about Employer paying Employee “gap” benefits while he actively pursue his reemployment benefits.

Neither the majority nor Griffiths takes any of these factors into account.  Accordingly, applying Griffith’s dictum to this case and its facts is not “fair,” and violates AS 23.30.001(1).  If Employer believed Employee somehow intentionally delayed eligibility review or plan development, the law provided a remedy.  Employer could have unilaterally determined Employee was not cooperative with the reemployment process and terminated his benefits.  AS 23.30.041(n).  The noncooperation statute addresses such things as Employee’s unreasonable failure to keep appointments, maintain contact with his rehabilitation specialist, cooperate with his specialist in developing a reemployment plan and participating in activities related to reemployment ability on a full-time basis and so forth.  Ironically, Employee’s benefits could have been unilaterally terminated had he failed to maintain contact with Ms. White, but his benefits are terminated, in part, because Ms. White failed to maintain contact with him.  Employer did not terminate Employee’s benefits unilaterally because there was no evidence Employee was non-cooperative.  

Lastly, Griffiths’ 247 day rule is not only dictum, but overrules Alaska Supreme Court precedent.  Carter said §041(k) benefits were designed to be a “fall-back source of income” for injured workers and stated “there should not be a gap” in benefits.  Griffiths changes Carter and creates a gap in Employee’s benefits.  Griffiths does not explain why it concludes getting paid more in §041(k) pre-plan than the two-year plan entitlement is an “absurd result.”  Sometimes it takes longer to determine eligibility and formulate a plan than it does to actually participate in the plan.  This is true where, as here, others have control over the process.  What happens to Employee if a proper plan can never been developed?  Lastly, §041(k) expressly limits benefits related to “the  . . . plan” to two years.  Otherwise, §041(k) says Employer “shall” pay §041(k) benefits until “completion or termination of the process.”  There are obvious differences between the “process” and the “plan.”  This case highlights those differences.  

The most “absurd” result of all is terminating Employee’s benefits when he has done nothing unlawful and has actively pursued reemployment benefits.  Given the above, the dissent would deny Employer’s petition to terminate Employee’s benefits, direct the RBA to order the specialist to assist Employee in developing an approvable plan, and would award Employee’s attorney attorneys fees and costs related to prevailing on this issue.
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Designated Chair

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JOHN  HESSEL Employee / applicant v. STATE OF ALASKA, Employer, defendants; Case No. 201009607; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on September 6, 2012.
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