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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	FERDINAND M. FERNANDEZ, 

                                                  Employee, 

                                                   v. 

TRIDENT SEAFOODS CORPORATION,

                                                  Employer,

                                                   and 

LIBERTY INSURANCE CORPORATION,

                                                  Insurer,

                                                     Defendants.

	)
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)
	INTERLOCUTORY DECISION AND ORDER

AWCB Case No.  201111045
AWCB Decision No. 12-0155
Filed with AWCB Anchorage, Alaska

on September 6, 2012


Ferdinand Fernandez’s (Employee) June 4, 2012 petition for review of the board designee’s order he sign a release for employment records, and Trident Seafood Corporation’s (Employer) oral request for review of the board designee’s refusal to order Employee to sign releases for governmental agencies and Alaska workers’ compensation records, were heard August 8, 2012.  The hearing was set at the June 13, 2012 prehearing conference.  Employee represented himself, appeared telephonically, and testified.  Attorney Adam Sadoski appeared and represented Employer.  Maria Anna Subeldia served as interpreter.  The record closed August 8, 2012.
ISSUES
Employee contends the board designee abused her discretion when she ordered him to sign the employment records release requested by Employer.  He maintains the release seeks irrelevant information and is unnecessary.  Employer contends the release is narrowly tailored and the information sought is necessary to determine Employee’s eligibility for reemployment benefits.  


1. Did the board designee abuse her discretion by ordering Employee to sign the employment records release?

Employer contends the board designee abused her discretion by not ordering Employee to sign its proposed releases for Alaska workers’ compensation records and for other governmental agencies.  Employer maintains the releases seek information that may be relevant to Employee’s claim.  Employee contends the releases are overbroad and seek irrelevant information.


2. Did the board designee abuse her discretion by not ordering Employee to sign the releases for workers’ compensation and governmental agency records?

FINDINGS OF FACT
The following facts are based on the evidence in the record as of July 18, 2012 and are limited to those facts necessary to resolve the issue presented.  The following facts and factual conclusions are established by a preponderance of the evidence:

1. On August 1, 2011, Employer filed a report of injury stating Employee had injured his back on July 11, 2011, carrying a roll of plastic while working in Akutan, Alaska.  (Report of Injury, August 1, 2011).  
2. Employer accepted Employee’s claim and paid medical and temporary total disability (TTD) benefits.  (Compensation Report, September 16, 2011).
3. At some point Employee moved to San Leandro, California, and on March 19, 2012, filed a petition disputing a cost of living adjustment (COLA) reduction in his TTD benefits.  (Record, Petition, March 13, 2012).
4. Employer sent Employee releases for information, including an employment records release, a governmental agency records release, and an Alaska workers’ compensation records release.  The employment records release requests:
any and all employment or personnel records, dispatch records, pension records, or other personnel records of any nature which are in your possession or control and which relate to the employment, termination, performance in employment or other records kept in the normal course of business relating to the employment of me by your company or through your union from July 2001 forward.  

The governmental agency records release is directed to any agency of any local, state or national government.  It requests:

the following information pertaining to me, including but not limited to medical records, pleadings, deposition transcripts, hearing transcripts, affidavits, correspondence, notes, vocational rehabilitation reports, case history printouts, summaries of files, photographs, and or other written or recorded information:

Workers’ Compensation records, including applications, notes from interviews, hearings, witness and expert witness statements, benefit calculations, dates paid, amounts paid.

The Alaska workers’ compensation records release seeks:

Screen print-out showing all reported work injuries, to included dates and employers.  Copy of any and all records filed prior to 7/7/2011.  

5. On May 15, 2012, Employee filed a petition for a protective order, but did not state from what he was seeking protection.  (Petition, May 12, 2012).  

6. At a prehearing conference held May 30, 2012, the board designee addressed the releases and the discovery process in workers’ compensation cases extensively:  
Mr. Fernandez also stated he filed his petition for a protective order because he did not understand the releases.  Designee inquired whether he understood English well enough to proceed, and he assured the designee he understood the things she was explaining.  Designee explained the purpose of each release and reviewed each release to verify it was relevant and appropriate.

The duty to ensure a speedy and economical remedy under the Alaska Worker’s Compensation Act (the Act) requires the discovery process to move quickly.  Informal discovery such as signing releases assists in the speedy resolution of claims.  Voluntary cooperation in the discovery process is encouraged.  Prompt execution of reasonable releases plays a critical role in making it possible for employers to fulfill the intent of the Act to provide a speedy remedy to injured workers and demanding overly broad releases is destructive to the cooperative spirit on which informal discovery depends, delays the delivery of benefits, results in needless claim administration and excessive litigation costs.  To assist in this regard, statutes and regulations have been promulgated which requires the disclosure of information and provides a process by which disputes are to be resolved.
The Board has long interpreted AS 23.30.005(h) as empowering it to order a party to release and produce records "that relate to questions in dispute."  Additional authority to order a party to release information is set forth, not only in specific statutes, but in the broad powers to best ascertain and protect the rights of the parties under AS 23.30.135(a) and AS 23.30.155(h).
 
Central to most workers' compensation proceedings are the questions of the cause, nature, and/or extent of Employee's injury.  In the typical case, medical records and doctors' reports are the most relevant and probative evidence on these issues.  To ensure the Board and parties have ready access to such evidence, the legislature abrogated the physician-patient privilege as to "facts relative to the injury or claim" in a workers' compensation proceeding.  We are mindful our jurisdiction is much narrower than that of courts.  However, the scope of evidence we may admit and consider in deciding those narrow issues is broader.  Information which would be inadmissible at trial may nonetheless be discoverable if it is reasonably calculated to lead to admissible evidence.  Under our relaxed rules of evidence, discovery should be at least as liberal as in a civil action and the relevancy standards should be at least as broad.
To be admissible at hearing, evidence must be "relevant."  However, we find a party seeking to discover information need only show the information appears reasonably calculated to lead to the discovery of evidence admissible at hearing. 

Information is discoverable if it is “relative” to the employee’s injury or claim according to AS 23.30.107.  “We have reached the conclusion that ‘relative to the employee’s injury’ needs only have some relationship or connection to the injury.” Relevancy describes a logical relationship between a fact and a question that must be decided in a case. Thus, the relevancy (and discoverability) of a fact is its tendency to establish a material proposition. The first step is to identify those matters, which are “at issue” or in dispute.  In the second step, the Board must decide whether the information sought is relevant because it is “reasonably calculated” to lead to facts that will have a tendency to make a disputed issue, identified in step one, more or less likely. The proponent of a release must be able to articulate a reasonable nexus between the information sought to be released and evidence that would be relevant to a material issue in the case. 

Designee reviewed the Employment records release which seeks records going back ten years before Mr. Fernandez’s date of injury.  Designee explained that since Mr. Fernandez has not been able to work since his work injury he is automatically entitled to a reemployment evaluation under AS 23.30.041(c).

…If the employee is totally unable to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation…

Designee has emailed the RBA designee regarding this case so that the eligibility evaluation process may start.  Since reemployment benefits are at issue automatically by operation of statute, Employee’s employment history going back ten years is relevant.  Designee explained to Mr. Fernandez that his 10 year work history is one component of the reemployment eligibility evaluation process.  Mr. Fernandez is ORDERED to sign the Employment records release.
. . . .

EE’S PETITION FOR A PROTECTIVE ORDER AS TO THE EMPLOYMENT, SOCIAL SECURITY AND MEDICAL RELEASES IS DENIED.  Employee is ordered to sign the releases within 10 days of receipt of this pre-hearing summary or face possible dismissal of his claim.  The releases are attached to this summary.

If any party wishes to appeal this decision to the Board, they must do so as set forth in the language of AS 23.30.108 and/or 8 AAC 45.065(d).  The parties are hereby advised that any appeal to the Board of this decision will result in the issue being heard on the written record.   At such written record hearing, “the board may not consider any evidence or argument that was not presented to the board's designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee's decision except when the board's designee's determination is an abuse of discretion.”  See AS 23.30.108.  

Designee also reviewed Employer’s general Governmental Agency release for workers’ compensation records for relevancy.  This release has no limitations and seeks the release of all workers’ compensation records.  Since reemployment benefits are at issue automatically by operation of statute, Employee’s vocational rehabilitation history is relevant.  However, this release can be narrowly tailored to seek all vocational rehabilitation records, and workers’ compensation records from 7/11/2009 related to Employee’s back.  

Designee reviewed the State of Alaska Workers’ Compensation release as well.  This release is seeking “screen print-out showing all reported work injuries, to include dates and employers. Copy of any and all records filed prior to 7/7/2011.” Like the governmental agency release above, this release should be narrowly tailored to seek all vocational rehabilitation records, which are clearly relevant to the reemployment issue, but otherwise be limited to two years before the date of injury and the body part at issue, which is the board’s standard practice for workers’ compensation releases.  A screen print out of all injuries is overly broad and not relevant.  Employer will be able to obtain all relevant information through vocational rehabilitation records and the Employment records release.  

Since Mr. Fernandez provided no basis for his protective order in his petition, Employer asked for the opportunity to respond to the designee’s objection to the workers’ compensation releases.  Designee agreed to consider a brief in response to designee’s ruling.  Employer must submit a responsive brief by June 8, 2012, for designee to consider and rule on the workers’ compensation release in a supplemental summary.  (emphasis original).

7. The current Alaska workers’ compensation database system does not provide a single screen printout that would show the dates of all of an employee’s reported injuries together with the employers’ names, although that information can be obtained by using multiple screen printouts.  (Observation).  
8. On June 4, 2012, Employee filed a petition “objecting” to the decision ordering him to sign the employment records release.  (Petition, June 4, 2012).  
9. As directed in the May 30, 2012 prehearing conference summary, on June 8, 2012, Employer filed a brief in response to the board designee’s rulings on the releases.  (Amended and Revised Opposition to Employee’s Petition for Protection).  
10. A second prehearing conference was held June 13, 2012 to address both Employee’s petition and Employer’s response brief.  The board designee asked Employee about his “objection,” and determined that he was seeking board review of her order regarding the employment records release.  The designee also reviewed the arguments in Employer’s amended brief regarding the Alaska workers’ compensation and governmental agency releases and reaffirmed her May 30, 2012 decision.  Employer orally petitioned for board review of her decision.  The designee set a hearing to address both Employee’s and Employer’s petitions.  (Prehearing Conference Summary, June 13, 2012).
11. On June 15, 2012, the Reemployment Benefits Administrator (RBA) selected Michael Haag to conduct a reemployment benefits eligibility evaluation.  (Record).  Mr. Haag completed a checklist indicating he had considered “Employee’s description of jobs held and/or for which training was received.”  (Eligibility Evaluation Checklist, July 12, 2012).   In the eligibility evaluation, Mr. Haag states “Mr. Fernandez states that he has never been previously rehabilitated, never involved in vocational rehabilitation, never declined the development of a reemployment benefits plan, and he has not received any prior job dislocation benefits.”  (Reemployment Eligibility Evaluation, July 12, 2012).  Mr. Haag determined that Employee was eligible for reemployment benefits.  (Reemployment Eligibility Evaluation Amendment, July 18, 2012).  
PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter;

2) worker’s compensation cases shall be decided on their merits except where otherwise provided by statute;

3) this chapter may not be construed by the courts in favor of a party;

4) hearings in workers’ compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered.

AS 23.30.005.  Alaska Workers’ Compensation Board.


. . . .

(h) The department shall adopt rules for all panels, and . . . shall adopt regulations to carry out the provisions of this chapter.  The department may by regulation provide for procedural, discovery, or stipulated matters to be heard and decided

. . . Process and procedure under this chapter shall be as summary and simple as possible.  The department, the board or a member of it may for the purposes of this chapter subpoena witnesses, administer or cause to be administered oaths, and may examine or cause to have examined the parts of the books and records of the parties to a proceeding that relate to questions in dispute. . . . .

AS 23.30.041. Rehabilitation and reemployment of injured workers.

. . . 

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles" for

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within 10 years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, according to specific vocational preparation codes as described in the 1993 edition of the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles."

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee's predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker's gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;

(2) the employee previously declined the development of a reemployment benefits plan under (g) of this section, received a job dislocation benefit under (g)(2) of this section, and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury;

(3) the employee has been previously rehabilitated in a former worker's compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or

(4) at the time of medical stability, no permanent impairment is identified or expected.

AS 23.30.095. Medical treatments, services, and examinations.

. . . 

(e) . . .  Facts relative to the injury or claim communicated to or otherwise learned by a physician or surgeon who may have attended or examined the employee, or who may have been present at an examination are not privileged, either in the hearings provided for in this chapter or an action to recover damages against an employer who is subject to the compensation provisions of this chapter.

AS 23.30.107. Release of information.

(a) Upon written request, an employee shall provide written authority to the employer, carrier, rehabilitation specialist, or reemployment benefits administrator to obtain medical and rehabilitation information relative to the employee's injury.  The request must include notice of the employee's right to file a petition for a protective order with the division and must be served by certified mail to the employee's address on the notice of injury or by hand delivery to the employee.  This subsection may not be construed to authorize an employer, carrier, rehabilitation specialist, or reemployment benefits administrator to request medical or other information that is not applicable to the employee's injury.

Clearly, AS 23.30.107(a) requires an employee to release information “relevant to the employee’s injury.”  On the other hand, the last sentence plainly excludes “information that is not applicable to the employee’s injury.”  Parties often disagree as to whether particular information is “relevant” or is “not applicable.”  

Employers have a right to defend against claims of liability and it is important they be able to thoroughly investigate claims to verify information provided by a claimant.  Granus at 6.  

Although the Alaska Rules of Civil Procedure do not apply in workers’ compensation cases (AS 23.30.135), the board has looked to them for guidance.  In particular, the board has looked to Civil Rule 26(b)(1), which governs the general scope of discovery in civil actions, for guidance on releases.  See e.g., Granus v. Fell, AWCB Decision No. 99-016 (January 20, 1999).  

The Alaska Supreme Court has long recognized that the civil rules should be construed to allow liberal discovery.  See, e.g., United Services Auto. Ass'n v. Werley, 526 P.2d 28, 31 (Alaska 1974).  When it comes to medical records, however, liberal discovery collides with the physician-patient privilege set out in Alaska Rule of Evidence 504.  The Court held the privilege was waived, and discovery was allowed, as to information relating to the injury at issue as well as information that may have an historical or causal connection to the injury.  Arctic Motor Freight, Inc. v. Stover, 571 P.2d 1006, 1009 (Alaska 1977).  Medical records without an historical or causal connection to the injury at issue remain privileged.  

The board has adopted a two-step analysis for discovery requests.  The first step is a determination of what matters are at issue or in dispute in the particular case.  The second step is to determine whether the information sought is reasonably calculated to lead to facts that would have a tendency to make any question at issue more or less likely.  Granus at 13-14.  To be “reasonably” calculated to lead to admissible evidence, both the scope of information and the time periods it covers must be reasonable.  Granus, at 16.  

In Granus, the board noted that in most cases medical records relating to the body part or system at issue for two years prior to the date of injury were sufficiently likely to lead to admissible evidence to be discoverable.  Granus at 16.  That two-year, same body part limitation has become a rule of thumb for medical releases.  However, when the facts of a particular case, including facts developed through earlier discovery, show further discovery may lead to admissible evidence the board has approved much broader releases.  See, e.g., Crain v. West Coast Paper Co., AWCB Decision No. 12-0018 (January 30, 2012).

AS 23.30.108. Prehearings on discovery matters; objections to requests for release of information; sanctions for noncompliance.

. . . 

(c) At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense.  If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record.  The decision by the board on a discovery dispute shall be made within 30 days.  The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Under AS 23.30.108(c), the Board upholds release and discovery decisions of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."  Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962).  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.   AS 44.62.570.
On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30128(b) provides that our decision reviewing a Board Designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above.  To ensure that standard is met on appeal, the same standard is applied in reviewing a Board Designee’s determination.  Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."  Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).
AS 23.30.135.  Procedure before the board. 

(a) In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . .

AS 23.30.190. Compensation for permanent partial impairment; rating guides.

(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. . . . 

. . . . 

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. 

8 AAC 45.095. Release of information 

(a) An employee who, having been properly served with a request for release of information, feels that the information requested is not relevant to the injury must, within 14 days after service of the request, petition for a prehearing under 8 AAC 45.065. 

(b) If after a prehearing the board or its designee determines that information sought from the employee is not relevant to the injury that is the subject of the claim, a protective order will be issued. 

(c) If after a prehearing an order to release information is issued and an employee refuses to sign a release, the board will, in its discretion, limit the issues at the hearing on the claim to the propriety of the employee's refusal. If after the hearing the board finds that the employee's refusal to sign the requested release was unreasonable, the board will, in its discretion, refuse to order or award compensation until the employee has signed the release.

Alaska Rule of Civil Procedure 26. General Provisions Governing Discovery; Duty of Disclosure.

. . .

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court in accordance with these rules, the scope of discovery is as follows:

(1) In General. Parties may obtain discovery regarding any matter, not privileged which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter. The information sought need not be admissible at the trial if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

Alaska Rule of Evidence 504. Physician and Psychotherapist-Patient Privilege.

. . . .

(b) General Rule of Privilege. A patient has a privilege to refuse to disclose and to prevent any other person from disclosing confidential communications made for the purpose of diagnosis or treatment of the patient's physical, mental or emotional conditions, including alcohol or drug addiction, between or among the patient, the patient's physician or psychotherapist, or persons who are participating in the diagnosis or treatment under the direction of the physician or psychotherapist, including members of the patient's family.

ANALYSIS

When reviewing a board designee’s decision under the abuse of discretion standard, the question is not whether the designee reached the best decision or whether the board would have reached the same decision.  The designee’s decision must be upheld unless it is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive or failure to properly apply controlling law.  Here, neither party has argued that the designee’s decision stems from an improper motive.   

Did the board designee abuse her discretion by ordering Employee to sign the employment records release?

In the May 30, 2012 prehearing conference summary, the board designee noted Employee was entitled to a reemployment benefits evaluation because he had been unable to return to his job at the time of injury for 90 consecutive days.  The designee initiated the evaluation, and it was completed by Mr. Haag on July 18, 2012.  

One of the requirements for reemployment benefits is that a physician predict that the employee will not have the physical capacities to perform the employee's job at the time of injury or other jobs the employee held in the 10 years before the injury.  AS 23.30.041(e).  As a result, information regarding Employee’s jobs during the ten years before the work injury is reasonably calculated to lead to facts that make his entitlement to reemployment benefits more or less likely.  

Employee argued that the information was irrelevant because Mr. Haag had already determined his ten-year work history.  However, as Mr. Haag’s Eligibility Evaluation Checklist makes clear, his determination was based on “Employee’s description of jobs held. . . .”  An employer is not required to rely on an employee’s memory or description of his or her past jobs; it is entitled to investigate and verify the information provided by a claimant.  
Here, the employment records requested by Employer are limited to the ten year period prior to Employee’s work injury and are reasonably calculated to lead to facts about the jobs Employee held during that time.  The requested employment records are relevant.  The board designee’s order that Employee sign the release was not arbitrary, capricious, manifestly unreasonable, or contrary to law.  The board designee did not abuse her discretion in ordering Employee to sign the employment records release.

Did the board designee abuse her discretion in not ordering Employee to sign the releases for workers’ compensation and governmental agency records?

Employer stated both releases were to obtain workers’ compensation records.  The Alaska workers’ compensation release is, obviously, directed toward any prior Alaska work injuries.  Employer explained the governmental agency release is for workers’ compensation records in other states,  Employer contends it is entitled to information regarding Employee’s prior workers’ compensation cases because that information may show that Employee previously injured his back, that he had a previous permanent partial impairment (PPI) rating, or that he previously received reemployment benefits.  Employee contends the releases are overly broad.

Medical records from prior workers’ compensation cases relating to injuries to the same body part within two years of the injury at issue may well be relevant in a current case.  Similarly, workers compensation records regarding an employee’s eligibility for reemployment benefits or degree of permanent impairment may also be relevant.  However, that does not automatically mean a request for everything from all prior cases is reasonably calculated to lead to admissible evidence.  The board has previously found releases seeking “any and all” files or medical records in prior workers’ compensation cases to be too broad.  Crain at 19.  

Here, Employer’s proposed Alaska workers’ compensation release sought “Screen print-out showing all reported work injuries, to included dates and employers.  Copy of any and all records filed prior to 7/7/2011.”  In finding the request for “any and all records” to be overly broad and declining to order Employee to sign it, the board designee relied on board precedent and did not act in an arbitrary or capricious  manner.   

Although it does not include the phrase “any and all records,” the effect of Employer’s government agency release is the same.  It sought 

the following information pertaining to me, including but not limited to medical records, pleadings, deposition transcripts, hearing transcripts, affidavits, correspondence, notes, vocational rehabilitation reports, case history printouts, summaries of files, photographs, and or other written or recorded information:

Workers’ Compensation records, including applications, notes from interviews, hearings, witness and expert witness statements, benefit calculations, dates paid, amounts paid.

 . . . 

By stating it “is not limited to” the identified types of information and including “other written or recorded information,” the effect of the release is the same as one seeking “any and all” information.  

The board designee relied on board precedent and did not act arbitrarily or capriciously in declining to order Employee to sign the governmental agency release.   

Because the designee’s determinations were in accordance with board precedent and her decision was not arbitrary, capricious, or manifestly unreasonable, it must be upheld.  

CONCLUSIONS OF LAW
1.  The board designee did not abuse her discretion by ordering Employee to sign the employment records release.

2.  The board designee did not abuse her discretion by not ordering Employee to sign the releases for workers’ compensation and governmental agency records.

ORDER
1.  Employee's June 4, 2012 petition for review of the board designee's May 30, 2012 order directing him to sign the employment record release is denied.

2.  Employee is ordered to sign the employment records release and to return it to Employer’s counsel within 10 days of the date of this decision and order.

3.  Employer's June 13, 2012 oral petition for review of the board designee’s decision to not order Employee to sign the Alaska workers’ compensation and governmental records releases is denied. 

Dated in Anchorage, Alaska on September 6, 2012.





ALASKA WORKERS' COMPENSATION BOARD
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

PETITION FOR REVIEW

A party may seek review of an interlocutory or other non-final Board decision and order by filing a petition for review with the Alaska Workers’ Compensation Appeals Commission.  Unless a petition for reconsideration of a Board decision or order is timely filed with the board under AS 44.62.540, a petition for review must be filed with the commission within 15 days after service of the board’s decision and order.  If a petition for reconsideration is timely filed with the board, a petition for review must be filed within 15 days after the board serves the reconsideration decision, or within 15 days from date the petition for reconsideration is considered denied absent Board action, whichever is earlier.
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