MICHAEL A. LAPP v. AARDVARK AUTOMOTIVE

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL A. LAPP, 

                                               Employee, 

                                                  Applicant,

                                                and

ANCHORAGE FRACTURE 

& ORTHOPEDIC CLINIC,

                                               Claimant,

                                                v. 

AARDVARK AUTOMOTIVE,

                                Uninsured  Employer,

                                                and

ALASKA WORKERS’ COMPENSATION 

BENEFITS GUARANTY FUND,

                                                Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No. 201012010
AWCB Decision No. 12-0156 

Filed with AWCB Anchorage, Alaska

on September 7, 2012


Michael Lapp’s (Employee) September 21, 2011 and Anchorage Fracture & Orthopedic Clinic’s (the clinic) February 17, 2012 claims were heard on August 8, 2012 in Anchorage, Alaska.  Employee appeared, represented himself, and testified.  Non-attorney representative Velma Thomas represented the Alaska Workers’ Compensation Guaranty Fund (the fund).  Joanne Pride appeared and testified on the fund’s behalf.  Non-attorney representative Ed Sutton appeared by telephone, represented Employer and testified.  Jo Ann Schulz appeared by telephone, represented Anchorage Fracture & Orthopedic Clinic (the clinic) and testified.  The hearing date was selected on April 25, 2012.  The record closed at the hearing’s conclusion on August 8, 2012.


ISSUE
Employee’s claims were resolved prior to or at hearing.  Because Employer paid Employee full wages while he was off work and disabled because of his injury, Employee withdrew his temporary total disability (TTD) claim.  After some discussion at hearing, Employee also withdrew his medical-related transportation costs, penalty and interest claims and his request for a vocational reemployment eligibility evaluation.  The clinic also withdrew its penalty and interest claims.  The hearing resulted in a mediated resolution of these issues.  Therefore, the issue becomes:

What orders should issue from the August 8, 2012 hearing?


FINDINGS OF FACT  

The following facts and factual conclusions are established by a preponderance of the evidence:

1) On August 24, 2010, Employee injured his knee kneeling on the floor while working for Employer (Report of Occupational Injury or Illness, August 27, 2010).

2) On October 25, 2010, Employee’s physician, Gregory Schumacher, M.D., returned him to full duty work with no restrictions (Schumacher report, October 25, 2010).

3) On March 21, 2011, the board in a related case, AWCB Case No. 700003430 approved a stipulation of undisputed facts and proposed resolution between Employer and the division’s Special Investigations Unit in a petition seeking a penalty against Employer for being uninsured (Stipulation of Undisputed Facts Proposed Resolution, approved March 21, 2011).

4) In this document, Employer stipulated its workers’ compensation insurance policy lapsed on January 23, 2009, and Employee was injured on August 24, 2010.  Employer agreed it was financially responsible for Employee’s injury, including disability benefits, any ratable impairment, and medical expenses (id.).

5) In late July or early August 2011, Employee left his employment with Employer because from his perspective, Employer told him he was no longer needed as Mr. Sutton was performing Employee’s tasks.  Employee took this as being “fired.”  Employee did not receive unemployment benefits but obtained new employment (Lapp).

6) Mr. Sutton testified Employee was “chewed out for spitting on the floor,” and had been warned about this behavior previously.  According to Mr. Sutton, at some point after this upbraiding Employee put his keys on the counter and walked off the job, though Mr. Sutton understood Employee thought he had been fired (Sutton).

7) Employer agreed with Employee this event happened in late July or early August 2011 (id.).

8) Employee disagreed with Employer’s account of why he left the job, and claimed it had something to do with Employee not setting up a rack and Mr. Sutton having to do it himself (Lapp).

9) On September 21, 2011, Employee filed a claim requesting TTD from August 24, 2010 through November 15, 2010, medical costs and related transportation expenses, permanent partial impairment (PPI) when rated, an eligibility evaluation for reemployment benefits, unspecified penalties, interest, and a request to join the fund as a party to his claim (claim, September 21, 2011).

10) On October 5, 2011, the fund filed a controversion denying Employee’s claim for TTD, reemployment benefits, penalty, interest and medical costs on grounds Employee was paid full wages while off work and thus not entitled to TTD.  The fund alleged a possible overpayment.  The fund denied rehabilitation benefits as Employee returned to his job at the time of injury until he allegedly quit in August 2011.  The fund stated Employer made arrangements for repayment of medical charges incurred and was in the process of paying Employee’s medical bills (Controversion Notice, October 3, 2011).

11) On October 5, 2011, the fund answered Employee’s claim alleging it was unclear whether Employer and Employee had a legally cognizable employer-employee relationship.  Therefore, the fund averred it was unclear whether Employee had a “duly authorized” claim and was entitled to benefits under the Act.  Alternately, the fund answered stating if Employee was entitled to benefits, there was no Board order of compensability and no finding Employer was in default triggering the fund’s obligation to pay (Answer to Employee’s Claim for Benefits from the Workers’ Compensation Benefits Guaranty Fund, October 4, 2011).

12) On February 21, 2012, the clinic filed a claim against Employer seeking $6,540.50 in medical expenses it provided for services provided for Employee’s work-related injury, unspecified penalties, and interest (claim, February 17, 2012).

13) Employer filed no answer to either Employee’s or the clinic’s claims (record).

14) On June 21, 2012, Declan Nolan, M.D., provided a 1% whole-person PPI rating for Employee’s work-related injury (Nolan report, June 21, 2012).

15) After being advised at hearing how PPI ratings are derived, Employer had no objection to Dr. Nolan’s rating (Sutton).

16) Employee and the fund had no objection to Dr. Nolan’s rating (Lapp; Thomas).

17) At hearing, the clinic offered Employer a 20% discount off the total charges in this case for Employee’s medical treatments, and Employer accepted  (Schulz; Sutton).

18) The clinic conceded Employer made consistent payments on Employee’s bill, and the resulting balance after the discount was $3,188.50 (Schulz).

19) Employer had no objection to the discounted bills, admitted he owed the bills, but had no money to pay them in a lump sum, and agreed to continue making payments to the clinic to resolve the bills.  The clinic was satisfied with this arrangement (Sutton; Schulz).

20) Neither Employee nor the fund had any objection to the arrangement between the clinic and Employer (Lapp; Thomas).

21) Employee’s transportation expenses have not yet exceeded 100 miles, and his work related medical treatment is at this time completed (Lapp).

22) Given he was paid full wages while he was disabled, Employee agreed to not pursue his medical mileage claim at this time, and withdrew it at hearing (id.).

23) Employee’s TTD rate is $234.00 per week (Pride).

24) Employee returned to work for Employer when released by his physician, and after leaving this employ for disputed reasons worked for Brother’s Window Washing in November 2010, Toys “R” Us briefly, Subway, did “some painting,” and since January 4, 2012, has worked for Enterprise Car Rental (Lapp).

25) Employee did not understand his penalty requests, and simply claimed this benefit as he was directed to do by Board staff (id.).

26) Employee conceded Employer paid him full wages every week during his disability, and consequently withdrew his penalty and interest claims at hearing (id.).

27) Employee had no prior left knee problems (id.).

28) He performs all his doctor-recommended exercises (id.).

29) Employee does not recall receiving any information from the reemployment benefits administrator’s office (id.).

30) Employer did not think Employee needed any vocational reemployment benefits given his talents and abilities (Sutton).

31) The fund did not think Employee needed any vocational reemployment benefits given his physician’s full work release (Pride).

32) After being given an explanation at hearing about the reemployment benefits process, Employee withdrew his request for an eligibility evaluation (Lapp).

33) No party objected to Employee withdrawing his request for an eligibility evaluation (Sutton; Pride).

34) The clinic withdrew its claims for penalties and interest (Schulz).

35) No party objected to the clinic withdrawing its penalty and interest claims (Pride; Sutton; Lapp).

36) All parties agreed they had a fair hearing (Lapp; Sutton; Pride; Schulz).

PRINCIPLES OF LAW

AS 23.30.001.  Intent of the legislature and construction of chapter.  It is the intent of the legislature that

1) this chapter be interpreted . . . to ensure . . . quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers. . . .

AS 23.30.005.  Alaska Workers’ Compensation Board.
. . .

(h) The department shall adopt rules . . . and shall adopt regulations to carry out the provisions of this chapter. . . .  Process and procedure under this chapter shall be as summary and simple as possible.

AS 23.30.190. Compensation for permanent partial impairment; rating guides. (a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person. . . . 

ANALYSIS

What orders should issue from the August 8, 2012 hearing?

At hearing, the parties amicably resolved all pending issues.  This procedure resulted in quick, efficient, fair, and predictable delivery of indemnity and medical benefits to Employee at a reasonable cost to Employer, and quickly ascertained the parties’ rights.  AS 23.30.001(1); 
AS 23.30.135.  It was a summary and simple process, and all parties agreed they had a fair hearing.  AS 23.30.005(h).  Employee was satisfied with the full wages he received from Employer in lieu of TTD while he was disabled as a result of his work-related injury.  This resolved his TTD claim.  As he may have been technically overpaid TTD benefits, Employee withdrew his medical-related transportation expense, penalty, and interest claims.  Employee also withdrew his request for a vocational reemployment eligibility evaluation.  No party objected.  If anything changes in respect to Employee’s ability to work as a result of his work-related injury, he may inquire of the rehabilitation benefits administrator’s office for further information on his potential right to these benefits in the future.

Employee was satisfied with Dr. Nolan’s 1% PPI rating.  No party objected to the rating.  Employer will be ordered to pay Employee 1% PPI, which equals $1,770.00.

The parties resolved the clinic’s claim; the clinic provided Employer a 20% discount on the balance due.  No party objected to this agreement; it is a binding stipulation.  Employer will be ordered to pay the clinic the agreed $3,188.50 under their agreed payment arrangement.  Given all issues have been resolved, no further orders will be issued at this time.  If Employee in the future has difficulties with his left knee, which he believes are a result of his work-related injury, he retains his full right to file a claim for benefits.  Employer and the fund retain full rights to oppose any such claims in the future.  Employee has waived no benefits.

CONCLUSIONS OF LAW
The orders issued from the August 8, 2012 hearing are set forth below.


ORDERS

1) Employer is ordered to pay Employee $1,770.00 for 1% PPI.

2) Employer is ordered to pay the clinic $3,188.50 pursuant to the payment plan agreed to between the clinic and Employer.

3) No party has waived any claims or defenses.

Dated in Anchorage, Alaska on September 7, 2012.











ALASKA WORKERS’ COMPENSATION BOARD
















______________________________________















William Soule,
















Designated Chair
















______________________________________















Patricia Vollendorf, Member
















______________________________________















Linda Hutchings, Member

If compensation is payable under the terms of this decision, it is due on the date of issue.  A penalty of 20 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in the Alaska Workers’ Compensation Appeals Commission.

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.

APPEAL PROCEDURES
This compensation order is a final decision and becomes effective when filed in the board’s office, unless it is appealed.  Any party in interest may file an appeal with the Alaska Workers’ Compensation Appeals Commission within 30 days of the date this decision is filed.  All parties before the board are parties to an appeal.  If a request for reconsideration of this final decision is timely filed with the board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied because the board takes no action on reconsideration, whichever is earlier.

A party may appeal by filing with the Alaska Workers’ Compensation Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from; 2) a statement of the grounds for the appeal; and 3) proof of service of the notice and statement of grounds for appeal upon the Director of the Alaska Workers’ Compensation Division and all parties.  Any party may cross-appeal by filing with the Alaska Workers’ Compensation Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  Whether appealing or cross-appealing, parties must meet all requirements of 8 AAC 57.070.

RECONSIDERATION
A party may ask the board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL A. LAPP employee / applicant v. AARDVARK AUTOMOTIVE, Employer  defendant; Case No.  201012010; dated and filed in the office of the Alaska Workers’ Compensation Board in Anchorage, Alaska, and served upon the parties on September 7, 2012.
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